UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01- 30213

UNI TED STATES OF AMERI CA,

Plaintiff - Appellee

VERSUS

ROOSEVELT FOUNTAIN, SR, also known as School boy, and SHI RLEY
FOUNTAI N ELLI SON,

Def endants - Appell ants

Appeals fromthe United States District Court
For the Western District of Louisiana

Decenber 20, 2001

Before JOLLY and PARKER, Circuit Judges, and MLLS, D strict
Judge.

ROBERT M PARKER, CI RCU T JUDGE:
Roosevelt Fountain, Sr., and Shirley Fountain Ellison appeal
their convictions for various violations of the Lacey Act. W

AFFI RM the convictions in all respects.

“District Judge of the Central District of Illinois, sitting
by desi gnati on.



BACKGROUND

Roosevelt Fountain, Sr. (“Fountain”) and his daughter, Shirl ey
Fountain Ellison (“Ellison”) operated an oyster fishing business in
Caneron Parish, Louisiana, called Fountain Seafood, Inc. Their
convictions arise from the manner in which they operated this
busi ness.

I n February 1999, the governnent indicted the appellants for
conspiracy to violate the Lacey Act and violation of several
substantive provisions of the Lacey Act, specifically 16 U S. C. 8§
3372(a)(2)(A)? 16 U.S.C. § 3372(a)(4), and 16 U.S.C. 8§ 3372(d)(2).°3
The indictnent alleged that the purpose of the conspiracy was to
maxi mze the quantity of oysters sold by appellants to their
custoners. The indictnment further contended that the appellants
wor ked to acconplish this goal by creating false records relating
to their oyster sales.

I n August 2000, the parties tried the case to a jury. The

jury convicted both appellants on the conspiracy counts and

216 U.S.C. 8§ 3372(a)(2)(A) nakes it “unlawful for any person
to inport, export, transport, sell, receive, acquire, or purchase
in interstate or foreign commerce any fish or wldlife taken,
possessed, transported, or sold in violation of any law or
regul ation of any State.”

816 U S.C. 8§ 3372(d) states that “[i]t is unlawful for any
person to make or submt any fal se record account, or |abel for, or
any false identification of, any fish, wldlife, or plant which has
been, or is intended to be (1) inported, exported, transported,
sold, purchased, or received from any foreign country; or (2)
transported in interstate or foreign comerce.”
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substantive Lacey Act counts. On January 25, 2001, the district
court sentenced M. Fountainto thirty nonths i ncarcerati on and Ms.
Ellison to thirty-seven nonths incarceration. Bot h appell ants
filed atinely notice of appeal and raised several points of error.
We address each in turn.

1. ANALYSIS

A Failure to Instruct Jury on “WIIfulness” and “Materiality”

Appellants contend that the district court commtted
constitutional error because it failed to issue either a “wllful”
instruction or a “materiality” instruction to the jury.
Appel l ants’ contentions are without nerit.

1. WIIlfully

The nens rea requirenent for violation of 16 U.S.C. 8§ 3372(d),
i.e, submtting false records, is set forth in the penalty
provision at 16 U S.C. 8§ 3373(d)(3)(A(ii). It provides that a
person who knowi ngly viol ates 3372(d) shall be guilty of an of fense
carrying up to five years incarceration where the purchase or sale
of fish in interstate comerce exceeds $350.

The federal courts have consistently found that wllfully
connotes a higher degree of crimnal intent than know ngly.
Know ngly requires proof of the facts that constitute the of fense.
Bryan v. United States, 524 U S 184, 193 (1998). WIllfully
requi res proof that the defendant acted with know edge that his

conduct violated the law. Ratzlaf v. United States, 510 U. S. 135,



137 (1994).

Congress chose knowi ngly as the nens rea requirenent for the
fal se-records provision. The statute does not refer to the term
willfully. Because these are two distinct concepts, there is no
basis for requiring the district court to instruct on the term
willfully.

2. Materiality

Appel l ants al so contend that materiality is an elenent of §
3372(d).* They reason that, in the absence of a “wllful ness”
el enment, there nust be a materiality el enent because the statute
ot herwi se becones one of strict liability. W disagree.

The Suprene Court has established a two-part test for
determ ning whether materiality is an elenent of a particular
federal crine. First, look to whether the text of the statute
requires a showing of materiality. Second, if there is no
requi renent of materiality in the statute, |ook to see whether
Congress used terns whi ch have a specific common-1| aw neani ng whi ch
incorporated the materiality requirenent. See Wlls v. United
States, 519 U. S. 482, 489-491 (1997); Neder v. U S., 527 U S 1,
20-21 (1999).

The text of 8§ 3372(d) contains no materiality requirenent.

“ Materiality neans “having a natural tendency to influence,
or [being] capable of influencing, the decision of the
deci si onmaki ng body to which it was addressed.” Kungys v. United
States, 485 U.S. 759, 770 (1998).
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Moreover, the terns used by Congress, “nmake or submt any false
record, account, or |label for, or any false identification of any
fish . . .” have no specific comon-|aw neani ng whi ch incorporate
a mteriality requirenent. Thus, appellants’ “materiality”
argunent also fails.

B. Conspi racy

Fountain contends that there is insufficient evidence to
convict himof conspiracy to violate the Lacey Act. The test for
reviewi ng the sufficiency of the evidence is whether a reasonable
jury could conclude that the relevant evidence, direct or
circunstantial, established all of the essential elenments of the
crime beyond a reasonable doubt when viewed in the |ight nost
favorable to the verdict. United States v. Loe, 262 F.3d 427,
432(5th Gr. 2001).

After a thorough review of the trial record, we concl ude that
there is sufficient evidence to convict Fountain on the conspiracy
count . Fountain served as the day-to-day operations nanager of
Fountain Seafood, Inc. He directed the activities of other
enpl oyees, paid fisherman for their catches, and dealt with |aw
enforcenent agents who nmade conpliance checks. Fountain’ s close
i nvol venent in the business provides circunstantial evidence of his
know edge of Shirley Fountain Ellison’s illegal conduct.

Moreover, there was direct evidence of Fountain’s own

illegalities. First, Fountain was present when Anthony Nel son, a



fi sherman, discussed illegally borrowi ng another fisherman’s 1996
license. Second, Fountain provided Ednond Hill, a fisherman, with
a vessel that was illegally licensed. Third, tw |ocal fishernen
admtted that they routinely consulted wth Fountain about
harvesting excess oysters. |In sum a reasonable jury could have
concluded that Fountain was engaged in a conspiracy to harvest
excess oysters and cover up those excesses by submtting false
records.
C. Substantive Viol ations

Fountain contends there is insufficient evidence to sustain
his convictions on the Lacey Act fal se records count and the Lacey
Act counts based upon predicate state |law violations. He argues
there was no evidence that he had anything to do with the creation
of the false records, and no evidence that any of the alleged
violations were related to the proven interstate shipnents. We
di sagr ee.
1. Fal se Records Viol ations

The fact that Fountain did not personally participate in
creating the fal se records does not nean his sufficiency argunent
IS persuasive. Under Pinkerton v. United States, 328 U S. 640
(1946), Fountain can be convicted of the substantive fal se records
offense so long as (1) the evidence established his know ng
participation in the overall conspiracy; and (2) he could

reasonably foresee that Ellison would create fal se records to cover



up their violations of Louisiana oyster |aws. See also United
States v. Narviz-CGuerra, 148 F.3d 530, 535 (5th Gr. 1998)(noting
that “once the conspiracy and t he defendant’ s knowi ng partici pation
therein is proved beyond a reasonabl e doubt, a defendant is guilty
of the substantive acts his partners commtted in furtherance of
the conspiracy.”).

Here, the jury found Fountain to have conmtted the
substantive viol ation after being given a Pinkerton instruction. In
i ght of the evidence establishing both Fountain’s participationin
the conspiracy and the foreseeability of Shirley Fountain Ellison
creating and submtting the false records, we hold that the jury
had sufficient evidence to convict Fountain of violating 16 U S. C
§ 3372(d).

2. I nt erstate Shipnents

Appel l ants contend that the governnent failed to prove its
Lacey Act case against them with respect to the counts which
i nvol ved predicate state law violations. They argue that the
oyster fishing violations were not proven to have been related to
the specific interstate oysters shipnents introduced at trial.

W find that the governnent connected the violations of
Louisiana law to the interstate shipnents alleged in the
i ndi ct nent . Loui siana law required appellants to keep accurate
records. The governnment proved the falsity of Fountain Seafood’'s

Cct ober 1996 - January 1997 records. Therefore, the violation of



the records-keeping provision of Louisiana law serves as a
predi cate of fense for the interstate oyster shi pnents proven during
the trial. In our view, there is sufficient evidence to conclude
that the falsified records were related to many of the docunented
interstate shipnents.

Furthernore, the evidence denonstrated other violations of
Louisiana law, i.e, tagging violations, taking of oysters from
cl osed areas, taking of excess limts of oysters, and licensing
vi ol ati ons. It strains credulity to suggest that none of these
predicate state law violations were related to the docunented
interstate oyster shipnments. There is certainly enough evidence
for a reasonable jury to conclude that the various state |aw
violations were connected to the adduced interstate oyster
shi pnent s.

I11. CONCLUSI ON
For these reasons, we AFFIRM appellants’ convictions and

sent ences.



