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Before DAVIS, EMLIO M GARZA, and STEWART, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Janes Harvey Brown appeals his convictions for naking fal se
statenents to the FBI in violation of 18 U.S.C. § 1001 on
numer ous grounds. Because we conclude that any error that the
district court may have commtted was harm ess under the
circunstances, we affirm Brown’s convictions.

| .
This appeal arises out of a federal prosecution of forner

Loui si ana Gover nor Edwi n Edwar ds, Loui si ana | nsurance



Comm ssi oner Janmes Harvey “Jini Brown (“Brown”), and attorney
Ronal d Weens for allegedly engaging in a schene of public
corruption. The governnent charged that the three defendants
commtted federal crines in connection with a ‘shamsettlenent’
that derailed a $27 million lawsuit threatened by the State of
Loui si ana against David Disiere, president of Cascade |nsurance
Conpany (“Cascade”), a failed autonobile insurance carrier.? The
i ndi ct ment charged nunerous counts of conspiracy, mail and wire
fraud, insurance fraud, w tness tanpering, and naking fal se
statenents. ?

The FBI becane aware of Brown’s involvenent in the Cascade
matter from conversations recorded through el ectronic
surveillance of Edwards’ hone and office. The FBI recorded
various conversations between Brown and Edwards about Cascade and
Disiere. As aresult, in May 1997, FBI agents Harry Burton and
David Lyons interviewed Brown to ascertain his know edge of and
i nvol venent in the Cascade matter. Brown’ s attorney, Bradley

Myers, was al so present at the interview. The interview was not

. See United States v. Brown, 218 F.3d 415, 418 (5th G
2000) .

2 The Cascade trial at issue in this appeal was the second
of three federal prosecutions involving fornmer Governor Edwards.
In the first trial, Edwards and several other defendants were
convicted of charges based on bribery to obtain a riverboat
ganbling |icense. In the third trial, also involving bribery
all egations, the jury convicted Cecil Brown on seven out of nine
counts. Edwards was an uni ndicted co-conspirator in that case and
testified as a wtness for Browmn. See United States v. Brown, 250
F.3d 907, 910 (5th Cr. 2001).
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recorded, but Burton took notes by hand. Burton clains that,
during the interview, Brown denied discussing the Cascade matter
w th Edwards and deni ed havi ng know edge of any “settl enent
i ssues” involving Cascade. The interview took place on a Friday.
The foll owi ng Monday, Burton, using his notes, prepared a 302
report, recording the substance of his interviewwth Brown. The
parties agree that all FBlI procedures were followed in preparing
the report. Both Agents Burton and Lyons initialed the report,
indicating their belief that the 302 was an accurate record of
the interview

This case was originally assigned to Judge Pol ozol a,
District Judge for the Mddle District of Louisiana. In March
2000, Judge Pol ozol a i ssued an order denying Brown’s discovery
request for production of Agent Burton’s hand-witten notes of
his interview of Brown. However, in July 2000, all the judges in
the Mddle District recused thensel ves, and the case was pronptly
assigned to Judge Cenent, then a district judge for the Eastern
District of Louisiana. Judge Cenent issued several pre-trial
orders in which: (1) agreeing with Judge Pol ozol a, she denied
production of Burton’s notes; (2) she ordered an anonynous jury;
and (3) she admtted evidence procured fromelectronic
surveill ance of Edwards’ hone and office. Wth respect to Agent
Burton’s hand-witten notes, Judge C enent reviewed the notes in

canera and determ ned that the 302 report already disclosed to



the defense accurately reflected the information contained in the
notes. Accordingly, the court denied the defense’s request for
production of the notes.

Trial began in Septenber 2000. At trial, Burton testified
about his interview of Brown during his investigation into the
Cascade settlenent. Burton used his 302 to refresh his nenory,
but the 302 was not admtted into evidence. The defense had
access to the 302, but in accordance with the district court’s
pre-trial order, not Burton’s hand-witten notes.

Edwards and Weens were acquitted of all charges. Brown was
acquitted on nost counts, but was found guilty on seven counts of
maki ng fal se statenments to Agent Burton in violation of 18 U S. C
8§ 1001. |In January 2001, the district court issued a 58-page
ruling on Brown’s pending post-trial notions, acquitting him of
two of the fal se statenent convictions but uphol ding the others,
and agai n denying Brown’ s request to conpel production of Agent
Burton’s notes. Brown was sentenced to six nonths’ inprisonnent
on each count to be served concurrently.?

Brown now appeal s on several grounds: (1) that the district
court erred in not conpelling the production of Burton’s hand-
witten notes; (2) that the district court abused its discretion

inlimting cross-exam nation of Burton regarding the notes and

3 Brown also was sentenced to two years of supervised
rel ease on each count to be served concurrently after inprisonnent
and fined $10,000 for each count, for a total fine of $50,000.
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in issuing an instruction concerning the absence of the notes;
(3) that the district court abused its discretion in excluding
the testinmony of C J. Blache, a witness the defense hoped would
call into question Burton’s ability to produce accurate 302
reports; (4) that the evidence was insufficient to support the
conviction on Count 51; (5) that the district court abused its
discretion in ordering an anonynous jury; and finally (6) that
the district court erred in admtting evidence procured from
el ectronic surveillance of Edwards’ hone and office. W discuss
each of Brown’s argunents in turn bel ow

.

Brown first argues that the district court erred in refusing
to order the governnent to disclose Burton’s handwitten
interview notes. Brown contends that he was entitled to the
notes as a matter of |aw under Federal Rules of Crim nal
Procedure 16(a)(1)(A and (a)(1)(CO and the Jencks Act, 18 U S.C
8§ 3500. Brown al so asserts that nondi scl osure of the notes
denied himthe right to a fair trial in violation of Brady v.
Maryl and, # because al | eged di screpanci es between Burton’s notes
and the 302 were material to Brown’s defense theory that Burton
had manufactured the fal se statenent charges agai nst Brown. For
t hese reasons, Brown argues that he is entitled to a new trial.

We address each of these issues bel ow.

4 373 U.S. 83 (1963).



A
Brown first contends that he was entitled to Agent Burton’s
interview notes as a matter of |aw under Federal Rule of Crim nal
Procedure 16(a)(1)(A). W reviewthe district court’s
interpretation of Rule 16(a)(1) de novo, but its decision to
wi thhol d the notes only for abuse of discretion.?®
Rule 16(a)(1)(A) provides, in relevant part:

Upon request of a defendant the governnent nust disclose to
t he def endant and nmake avail able for inspection, copying, or
phot ogr aphi ng: any relevant wwitten or recorded statenents
made by the defendant, or copies thereof, within the
possessi on, custody, or control of the governnent, the

exi stence which is known, or by the exercise of due
diligence may becone known, to the attorney for the
governnent; that portion of any witten record contai ning

t he substance of any relevant oral statenent made by the
def endant whet her before or after arrest in response to
interrogation by any person then known to the defendant to
be a governnent agent 6

The Seventh Circuit considered a case sinmlar to the one at

hand in United States v. Muhammad.’ |In that case, the defendant,

Muhamad, was convicted of obstruction of justice and bribery.3
Muhammad was serving as a juror in an unrel ated case when he

offered to sway fellow jurors to rule in favor of a party in the

5 See United States v. Ross, 511 F.2d 757, 762 (5th Gr.

6 Fed. R Cim P. 16(a)(1)(A) (enphasis added).
! 120 F.3d 688, 699 (7th Gr. 1997).
8 Id. at 692.



case in exchange for noney.® |In an interviewwith two FBI
agents, Muhammad al | egedly confessed that he commtted the
crime.® At trial, one of the agents testified that he w t nessed
Muhammad’ s confession during the interview, using the 302 report
prepared by the other agent to refresh her recollection.!* The
governnent disclosed the 302, but not the handwitten interview
notes used to prepare the 302. The defendant sought discl osure
of the notes.'? The district court reviewed the agent’s notes,
found that the 302 report was a faithful sumary of the notes,
and refused to order disclosure.®®

The Seventh Circuit affirmed.* The court held that a
crimnal defendant “is not entitled to an agent’s notes if the
agent’s report contains all that was in the original notes.”?
The court noted that the district court found no inconsistencies
between the 302 and the interview notes and that the defendant

had access to the 302 for use in cross-exan nation.® The

9 ld. at 691-92.
0 |d. at 692.

L |d. at 698.

o d.

3 |d. at 699.

oo d.

o Ld.

o Ld.



Seventh Circuit has since stressed that Rule 16(a)(1)(A) does not
requi re disclosure of an agent’s notes even where there are
“m nor di screpanci es” between the notes and the disclosed 302.1
We agree. Rule 16(a)(1)(A) does not grant a crimnal
defendant a right to preparatory interview notes where the
content of those notes have been accurately captured in a type-
witten report, such as a 302, that has been disclosed to the
defendant. The governnent satisfies its obligation under the
Rul e when it discloses a 302 report that contains all of the
information contained in the interview notes. W therefore
reject Brown’s contention that Rule 16(a)(1)(A) entitles a
crimnal defendant to preparatory interview notes in every

case. 18

17 United States v. Coe, 220 F.3d 573, 583 (7th Cir. 2000)
(holding that the district court did not abuse its discretion in
refusing to order the disclosure of handwitten interview notes
where the governnment had disclosed a type-witten report that
accurately sunmari zed t he notes).

18 Brown also asserts that the 1991 amendnent to Rule
16(a) (1) (A bolsters his position that he is entitled to Burton’s
notes as a matter of law. W disagree. The 1991 Anendnent to Rul e
16(a) (1) (A broadened the scope of the Rule by requiring disclosure
to crimnal defendants of statenents “w thout regard to whet her the
prosecution intends to use the statenent at trial.” Fed. R Crim
P. 16 advisory committee’s note. In contrast, the pre-1991 Rul e
requi red di scl osure of records only of those statenents “which the
governnent intend[ed] to offer in evidence at the trial.” Fed. R
Cim P. 16(a)(1)(A (1991). The purpose of the 1991 anendnent,
therefore, was nerely to require full disclosure of every statenent
of the defendant, regardl ess of whether the governnent intended to
use the statenent at trial. It follows that Brown’ s assertion that
the 1991 anendnent significantly changed the types of records that
nmust be disclosed is incorrect.
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Moreover, as we discuss in detail in Part I1.D. of this
opinion, in this case, Burton’s notes are substantially identical
to the 302 report that was disclosed to Brown with respect to al
counts of which Brown was convicted, with the possible exception
of Count 50.!° For the reasons given in that section of the
opi ni on, however, even assum ng that the difference between the
notes and the 302 with respect to Count 50 is significant, we
conclude that any error that the district court may have
commtted in that regard was harmless in |ight of Brown’ s own
trial testinony.?°

B

Brown next argues that he was entitled to disclosure of the
notes as a matter of |aw under Federal Rule of Crimnal Procedure
16(a)(1)(C. This court reviews a district court’s order not to
di scl ose material under Rule 16(a)(1)(C for abuse of

discretion.?® Rule 16(a)(1)(C requires production of docunents

19 We engage in a detailed conparison of Agent Burton's
notes and the 302 in Part I1.D. of this opinion, in which we
address Brown’ s cl ai ns under Brady v. Maryland, 373 U. S. 83 (1963).

20 See United States v. Kinbrough, 69 F.3d 723, 731 (5th
Cr. 1995) (holding that “any prejudice or technical violation of
Rule 16 is insufficient to conprise a deprivation of [the
defendant’s] constitutional rights” and therefore, upholding his
conviction); United States v. Mnetta, 551 F.2d 1352, 1356 (5th
Cr. 1977) (holding that violation of Rule 16 in that case was not
harm ess error).

21 See United States v. Luffred, 911 F.2d 1011, 1015 (5th
Cir. 1990).
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that are “material to the preparation of the defense.”??

We reject Brown’s assertion that Rule 16(a)(1)(C requires
production of preparatory interview notes in every case.
Preparatory notes are not always, as Brown argues, nmaterial to
the defense. Rather, we hold that the governnment fulfills the
requi renents of Rule 16(a)(1)(C when it discloses to the
def endant a 302 report that accurately reflects the contents of
the interviewer’ s rough notes. In such cases, the notes are not
“material” to the defense. Therefore, Rule 16(a)(1l)(C does not,
as Brown maintains, entitle himto production of the notes
W thout regard to the accuracy of the 302 that the governnent
di scl osed to the defense.

As explained in Part Il1.D. of this opinion, Burton’s notes
are conpletely consistent with the 302 that was disclosed to
Brown in all respects, except possibly Count 50. For the sane
reasons given in that section of the opinion, we hold that any
error the district court nmay have commtted in this respect was
harm ess. 22

C.

Brown al so argues that he was entitled to disclosure of

22 See id. (holding that the district court did not abuse
its discretion in refusing to order production of governnent files
under Rule 16(a)(1)(Q)).

23 See Ki nbrough, 69 F.3d at 731.
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Burton’s notes as a matter of |aw under the Jencks Act.? This
court reviews the district court’s determ nation that the notes
do not constitute a “statenent” requiring disclosure under the
Jencks Act for clear error.?

The Jencks Act requires the governnent “to produce any
statenent (as hereinafter defined) of the witness in the
possession of the United States which relates to the subject
matter as to which the witness has testified.”?® A “statenent”
includes “a witten statenent nmade by said w tness and signed or
ot herwi se adopted or approved by him”?” The Act entitles a
crimnal defendant to “rel evant and conpetent reports and
statenents in the possession of the Governnent touching the
events and activities as to which a Government w tness has
testified at the trial.”? Brown argues that the notes are a
“statenent” of Burton, a testifying wtness, and therefore, he is
entitled to them under the Jencks Act.

In United States v. Martin,? the defendant, Martin, was

24 18 U.S.C. § 3500 (2002).

25 See United States v. Martinez, 87 F.3d 731, 734 (5th Cir
1996) .

26 18 U.S.C. § 3500(b).
27 18 U.S.C. § 3500(e)(1).
28 Goldberg v. United States, 425 U S. 94, 104 (1976)

(quoting S. Rep. No. 981, 85th Cong. 3 (1957)) (internal quotation
mar ks omtted).

29 565 F.2d 362, 363 (5th Cr. 1978).
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convicted of interstate transportation of a stolen notor vehicle.
An FBI agent testified that Martin confessed during an interview
that he knew the vehicle was stol en and nade other incrimnating
statenents. 3 The defendant, however, denied that he nade any of
these statements.?® After the agent testified, the governnent
gave the defense copies of 302 reports that sunmarized the
agent’ s description of the interview, but did not disclose the
agent’ s rough interview notes because the agent had destroyed
t hem according to then-accepted FBI procedures.® The defense
argued that destruction of the agent’s notes violated the Jencks
Act and entitled himto a newtrial.?

This court held that there was no Jencks Act violation.?3*
We stated that “[n]Jothing in the Jencks Act requires that notes
made in the course of an investigation be preserved after the
notes have served their purpose of assisting in the preparation

of interview reports.”3°

%0 1d.

3 1d.

% 1d.

% 1d.

34 Id. at 363-64.

35 Id. (quoting United States v. Pacheco, 489 F.2d 554, 566

(5th CGr. 1974)) (internal quotation marks omtted); See also
United States v. Ramrez, 954 F.2d 1035, 1038-39 (5th Cr. 1992)
(holding that agent’s rough notes were not statenents under the
Jencks Act where notes were scattered and all the information
contained in themwas avail able to the defendant in other forns).
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Al t hough this reasoning |likely extends to the present case,
we need not decide this issue because we conclude that even if
the district court violated the Jencks Act in this case, such
error was harm ess.® As we discuss in detail in Part |I.D. of
this opinion, Burton’s notes are identical to the 302 in all key
respects, with the possible exception of Count 50. As expl ai ned
in that section, however, any discrepancy between the notes and
the 302 in that regard is conpletely irrelevant in |ight of
Brown’s trial testinmony. Thus, we reject Brown’s argunent on
this issue.

D.
Finally, Brown argues that nondi sclosure of the notes

viol ated his due process rights under Brady v. Maryland.?® Under

Brady, the governnent’s failure to disclose evidence to the
defense violates the defendant’s due process rights where the
evidence is (1) favorable to the defense; and (2) material to
guilt or punishnment.*® Materiality is present if there is a
reasonabl e probability that, had the evidence been disclosed to

the defense, the result of the proceedi ng woul d have been

36 See United States v. Ramirez, 174 F. 3d 584, 587 (5th Cir
1999) (“Even when a violation [of the Jencks Act] is found, the
failure to produce prior statenents is subject to a harm ess error
analysis.”); United States v. Sink, 586 F.2d 1041, 1050-51 (5th
Cr. 1978).

37 373 U.S. 83, 87 (1963).

38 Id.; see also East v. Johnson, 123 F.3d 235, 237 (5th
CGr. 1997).
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different.®® A “reasonable probability” exists when suppression
of the evidence “underm nes confidence in the outcone of the
trial.”% “The question is not whether the defendant would nore
i kely than not have received a different verdict with the

evi dence, but whether in its absence he received a fair trial,
understood as a trial resulting in a verdict worthy of
confidence.”*

Brown maintains that he did not receive a fair trial because
production of Burton’s notes was essential to his defense theory
that Burton manufactured the fal se statenent charges agai nst him
Brown asserts that post-trial release of the notes reveals
significant discrepancies between Burton’s notes and the 302.

Poi nting out these discrepancies to the jury, he contends, would
have greatly bol stered his defense.

After conducting in canera review of Burton’s notes, the
district court conpared the notes to the 302 in painstaking
detail in its January 2001 order on Brown’s post-trial notions.*
The district court found that “the rough notes and the 302

contain no discrepancies that would have aided M. Brown’s

39 See United States v. Bagley, 473 U. S. 667, 682 (1985).

40 ld. at 678.
41 Kyles v. Waitley, 514 U S. 419, 434 (1994).

42 R at 2459-64.
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defense.”*® The court further found that the defense was able to
attack successfully on cross-examnation “Burton’s ability to

wite things down correctly in his notes or to copy things

correctly fromhis notes to his 302."%

After a conplete review of the record, we agree. Wth the
possi bl e exception of Count 50, Burton’s notes are nearly
identical to the 302 to which Brown had access with respect to
every one of Brown’s fal se statenent convictions. W set out in
sone detail below our reasons for the above concl usion by
conparing Burton’s notes to the 302 with respect to each of
Brown’s five fal se statenent convictions, turning first to Counts
48, 51, 54, and 55, and reserving discussion of Count 50 for
| ast.

COUNT 48:

. The | ndi ct nent Char ges:

BROM fal sely stated he had never had any specific
di scussions with RONALD R WEEMS, an attorney for Disiere,
concerning settlenent issues associated with Cascade
| nsurance Conpany when in truth and in fact BROAWN wel | knew
that he had conversations with WEEMS concerni ng settl enent
i ssues involving the Cascade | nsurance Conpany. #°

. The 302 St ates:

To a direct question, BROM indicated a know edge t hat
RON WEEMS was associ ated with the CASCADE | NSURANCE COVPANY
as its Attorney of Record. He advised, however, he never

43 R at 2459.
44 R at 2456 (enphasis in original).
45 | nd. at 46.
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had any specific discussions with RON VWEEMS concer ni ng
settl enent issues associ ated w th CASCADE

VWEEMS woul d cone to the departnent on a nunber of
occasions, usually to neet with KIP WALL, and on occasi on
woul d peek in and say hello to BROAN. BROM however had no
specific discussion with WEEMS concerning the efforts of
CASCADE | NSURANCE COVPANY to settle the matter, nor did
BROM he [sic] reach any agreenent with WEEMS on the
settlenment of the matter, as he had nothing to do with the
negoti ations and settlenent of the issues agai nst CASCADE
| NSURANCE COVPANY. “¢

To a direct question, BROM indicated that he never had
any specific conversation with RON WEEMES [sic] wth regard
to the CASCADE matter and nore particularly, never discussed
w th WEEMES [ sic] anything concerning specific negotiations
to settle the matter.

VWEEMS woul d conme by his office on occasion and they
woul d di scuss a nunber of things, to include other clients
and other matters, and there was never any specific
di scussions of what it would take to resolve the litigation
agai nst DAVI D Dl SI ERE

JOE CAGE on occasion canme with RON WEEMS to the
departnent. BROWN did not recall any “one, two, three,
concerning what it would take to settle the case.”¥

. Burton’'s Notes State:

Weens — conme to see he and Kip Wall
Peek in and say hello. “®

Wens — Did he talk with him- “specific
negoti ati ons” —
Wul d conme by — discuss |ots of things
— other clients, other matters,

46 Burton’s Form 302 at 4-5.
47 Burton’s Form 302 at 7.

48 Burton’s Interview Notes at 2.
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No specific discussion
No specific negotiations

Cage with Weens — Don’t recall any
one, two three . . . concerning what it
woul d take to settle the case.?
COUNT 51:

. The | ndi ct nent Char ges:

BROM fal sely stated that he net with EDWARDS at
EDWARDS office but the conversations only related to
political matters and he, BROAN, was delivering an
“i nnocuous” formto EDWARDS when in truth and in fact BROMN
wel | knew that he nmet with EDWARDS at EDWARDS office to
di scuss nore than political matters. |In fact, BROMN
specifically discussed strategical issues involving David
Di siere and the Cascade Estate.*°

. The 302 St ates:

To a specific question, BROM indicated that he has net
wi th EDW N EDWARDS before, at EDWARDS offi ce.

He specifically indicated that on one occasi on, EDWARDS
asked himto bring a “fornf by for EDMRDS. BROM was goi ng
to his wfe' s restaurant and it was cl ose to EDWARDS
office, so he indicated to EDWARDS he would bring the form
by and visit with him

To a direct question, BROM indicated that the form had
nothing to do wi th CASCADE | NSURANCE COMPANY, or any actions
i nvol vi ng DAVI D DI SI ERE

Hi s conversation with EDWARDS in the office related to
political matters and what was going on in State Governnent
and it had nothing to do with CASCADE | NSURANCE COVPANY or
DAVI D DI SI ERE

He didn't even recall what the form was but
characterized it as “sonewhat innocuous.”?5!

49 Burton’s Interview Notes at 6-7.
50 | nd. at 46.

51 Burton’s Form 302 at 8.
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. Burton’'s Notes State:

E/E — asked for a form - was goi ng out
to his wfe' s restaurant -
Leadershi p chal |l enge — but not hing

to do with this matter

Form - ? — “sonewhat i nnocuous. " %2
COUNT 54:
. The | ndi ct nent Char ges:

BROM fal sely stated he had “no conversation with
anyone about an anount of settlenent” concerning the Cascade
| nsurance Conpany matter when in truth and in fact BROMN
wel | knew he had conversations with several people about
what it would take to settle the Cascade |nsurance matter. >

. The 302 St ates:

BROM “had no conversations with anyone about an anount
of settlenent” concerning the CASCADE | NSURANCE COVPANY
matter.

BROM di dn’t know when the settl enent was nmade and
didn’t know how nuch the case was settled for.?5

. Burton’'s Notes State:

No conversation wi th anyone about any
anount of settl enent.

Didn't know then and doesn’'t know
now t he settl enent anount. ®®

COUNT 55:
. The | ndi ct nent Char ges:

BROM fal sely stated that he had never discussed
specifics of a settlenent regarding Cascade | nsurance

52 Burton’s Interview Notes at 7.
53 | nd. at 46.

54 Burton’s Form 302 at 9.

55 Burton’s Interview Notes at 8.
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Conpany wi th Judge Sanders when in truth and in fact BROMN
wel | knew that he had di scussed specifics of a settlenent
regardi ng Cascade | nsurance Conpany w th Judge Sanders. °

. The 302 St ates:

BROM never discussed with Judge SANDERS t he specifics
of the settlenent regardi ng CASCADE | NSURANCE COVPANY. 7

Agai n, BROM indicated that he had contact w th SANDERS
fromtime to tinme; however, he never nmet with or di scussed
with SANDERS the matter of DAVID Dl Sl ERE. %8

. Burton’'s Notes State:

Never di scussed with Sanders the
specifics of the settlenent.?®

Never met with Sanders re Disiere®
Based on this conparison, we are satisfied that Burton’s
notes do not constitute Brady material with respect to Counts 48,
51, 54, and 55. The notes are neither (1) favorable to the
defense; nor (2) material to Brown’s guilt or punishnent as to

t hose counts.® The 302 report to which Brown had access during

56 | nd. at 46.

57 Burton’s Form 302 at 9.

58 Burton’s Form 302 at 10.

59 Burton’s Interview Notes at 9.

60 Burton’s Interview Notes at 9.

61 See United States v. Martin, 565 F.2d 362, 364 (5th Cir.
1978) (holding that an FBI agent’s rough notes of an interview of

the defendant were not Brady material because there was no
i ndependent show ng that they contai ned evidence that was nmateri al
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the trial is alnost identical to Burton’s rough interview notes.
| f anything, disclosure of the notes would have supported the
accuracy of the 302 and corroborated Agent Burton’s testinony.
Mor eover, we are not persuaded that Brown coul d have used the
notes in preparation of his defense any nore effectively than the
virtually identical 302. Finally, given that Burton’s notes are
fully consistent with the 302, nondi scl osure of the notes
certainly did not “underm ne confidence in the outcone at trial.”
For these reasons, we conclude that Brown was not deni ed due
process under Brady with respect to Counts 48, 51, 54, and 55,
and therefore reject his Brady argunents with respect to those
counts.

We now conpare Burton’s notes to the 302 as to the nore
probl emati ¢ Count 50.

COUNT 50

. The | ndi ct nent Char ges:

BROM fal sely stated that although he knew EDWARDS was
representing Disiere in sone way, he never had any
di scussions with EDWARDS concerni ng settl enent issues or
what it would take to settle the matter between the Estate
of Cascade | nsurance Conpany and David Disiere when in truth
and in fact BROMN well knew he had di scussions w th EDWARDS
concerning settlenent issues involving the Cascade Estate
and David Disiere.®

. The 302 St ates:

BROM bel i eved that EDW N EDWARDS was |inked to the

to the defendant’s guilt or innocence).

62 | nd. at 46.
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settlenent issues in sone way.

BROM recall ed receiving a tel ephone call from EDWN
EDWARDS, who indicated that he had been hired by DI SI ERE to
try and resolve the outstanding i ssues of CASCADE, and had
been pl aced on what BROM recall ed was a $10, 000 retai ner.

He characterized EDN N EDWARDS as an “advisor to
CASCADE and DI SIERE,” but did not know EDWARD s [ sic]
specific role in the settlenent process.

Hi s conversation with EDWN EDWARDS was a request for
BROM to provi de EDWARDS with sonme background information
concerni ng CASCADE, the suit agai nst CASCADE, and the
outstanding litigation.®

Wth regard to EDNN EDMVMRDS part in the litigation
no one ever told himwhy they hired EDWN EDWARDS, but it
was his recollection that EDWARDS i ndicated to himthat he
had been hired to try and resolve the matter. %

EDW N EDWARDS cal | ed BROAN on several occasions.
Again, the initial call concerning CASCADE | NSURANCE COVPANY
was to informhimof the fact that he had been hired to help
resolve the matter and EDWARDS nerely wanted sonme background
i nformati on concerni ng CASCADE | NSURANCE COVPANY and DAVI D
DI SIERE. EDWARDS nay have asked himfor information
concerning the lawsuit that was filed by WEEMS agai nst Judge
SANDERS; however, there was never any discussion with
EDWARDS concerning settlenent issues or what it would take
to settle the matter.

BROM i ndi cated that any decision with regard to
settlenent was that of Judge SANDERS, and BROWN woul d have
no authority, and the judge woul d nake the final decision
regarding any litigation or settlenent in the matter.%

63 Burton’s Form 302 at 6-7.
64 Burton’s Form 302 at 7.

65 Burton’s Form 302 at 7-8 (enphasis added).
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Wth regard to EDW N EDWARDS, BROM bel i eved t hat
EDWARDS was paid a $10,000 retainer fee “to bring this thing
to and [sic] end,” however BROM didn't specifically know
what role EDWN EDWARDS had in bringing it to an end.

BROWN i ndi cated that we woul d have to ask ED GONZALES
about that, as he was the center of the suit and the
settl enent and BROMWN di dn’t know whet her GONZALES was a
friend of EDWARDS. ¢

. Burton’'s Notes State:

Edw n Edwar ds
[line drawn to connect]
In sone way connected — or when he cane
in, but advisor to Cascade + Disiere
Don’t know his rol e®

They never told himwhy they hired him

Was aware of Edwards being a part of the
teamhired to try to resolve this natter?®8

Edwi n Edwards — call ed Brown on severa
occasi ons—
—-Want ed Background — re case -
—More on lawsuit — confrontation with
Weens — al so

Deci si on that Judge woul d nmake -

He woul d have no authority + Judge
woul d make the final decision.?®

E/E 10,000.00 retainer fee to bring this thing

66 Burton’s Form 302 at 11.

67 Burton’s Interview Notes at 5.
68 Burton’s Interview Notes at 6.
69 Burton’s Interview Notes at 7.
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to an end.
Don’t know what role E/E had in
bringing it to an end —
Have to ask Gonzales — He was in the
center of the lawsuit and the settl enent
Don’t know if he is a friend of Edwards’

Count 50 charges Brown with falsely stating to Burton that
“he never had any di scussions wth EDWARDS concerning settl enent
i ssues or what it would take to settle the [Cascade] matter.” ™
Simlarly, the 302 states that Brown stated that “there was never
any di scussion wth EDWARDS concerning settlenent issues or what
it would take to settle the matter.”’? However, there is no
correspondi ng statenent to that effect in the notes.

Neverthel ess, even if this discrepancy is sufficient to
entitle Brown to the notes under Brady, which we do not decide,
we hold that any error the district court may have committed in
refusing to conpel production of the notes as to Count 50 was
harm ess. Brady is based partly on a defendant’s need to know
any excul patory evidence, and hol ds that suppression of requested

information favorable to an accused viol ates due process. 3

However, Brady “is limted by the harm ess error rule, and does

70 Burton’s Interview Notes at 11 (enphasis in original).
n | nd. at 46.
2 Burton’s Form 302 at 8.

3 See Brady v. Mryland, 373 U S. 83, 87-88 (1963); see
also United States v. Garcia, 917 F.2d 1370, 1375 (5th Cr. 1990);
United States v. Cochran, 697 F.2d 600, 607 (5th Cr. 1983).
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not conpel reversal when the defense was able to adequately
prepare his case.”’™

As to Count 50, Brown attenpts to persuade this court that a
swearing match took place at trial between Agent Burton and
hi msel f as to whether Brown actually nade the statenent at issue.
Qur review of the record indicates otherwise. On direct
exam nation, defense counsel asked Brown, “[D]id you talk to
Edwi n Edwards about the settlenent issues?”’® Brown responded,
“l never did because | didn't know the settlenment issues.”’®
Brown t hen explained that he understood Burton’s question to be
whet her Brown had tal ked with Edwards about the final settlenent
that was ultimately reached in the Cascade matter.’”” Brown's
def ense was not that he never nmade this statenent to Agent
Burton, but that his negative answer to Burton’ s question, viewed
inthis light, was true. The jury heard this testinony and
rejected it. The notes do not nake Brown’ s all eged
interpretation of Burton’s question any nore probable.
Therefore, we hold that any error the district court nay have
commtted in refusing to order production of the notes as to

Count 50 was harni ess.

4 Garcia, 917 F.2d at 1375; see al so Cochran, 697 F.2d at
607.

& R at 2550.
e | d.

77

d.
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L1,

Brown next argues that the district court violated his
ri ghts under the Confrontation Clause of the Sixth Anmendnent by
refusing to allow the defense to question Agent Burton about the
contents of his notes and by offering jury instructions as to why
the notes were not before the jury. Limtations on the scope and
extent of cross-exam nation are reviewed for abuse of
di scretion. '8

As di scussed above, Agent Burton testified at trial about
his interview of Brown. Burton used his 302 to refresh his
menory, but the 302 was not admtted into evidence. On cross-
exam nation, Brown’s attorney extensively questioned Burton about
his procedures for recording interviews, including his note-
taki ng procedures and preparation of 302 reports.

Def ense counsel then asked Burton where his notes were,
knowi ng they were with the court.’” The governnent objected, and
the district court again sustained the objection. A side-bar
foll owed, at which defense counsel infornmed the court that he
wanted it to instruct the jury that he did not have the notes
because the court had ruled that the defense was not entitled to

them 8 Brown's counsel explained that he thought that “the jury

8 See United States v. Sudderth, 681 F.2d 990, 996 (5th
Cir. 1982).

9 R at 1604-05.
80 R at 1606-08.
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ought to understand | don’t have the notes and can’t show themto
[ Agent Burton].”8 Accordingly, the district court instructed
the jury:

Ladi es and Gentl enen, before trial, we had a pretrial notion
inlimne as to whether handwitten notes that are recorded
contenporaneously with the F.B.1. interview are sonething
that needs to go to the defense | awers, and the lawin this
circuit is they do not because what they get is the finished
product, the typed product. |In sone cases the Court is
asked to determ ne whether the typed, finished product is
accurate based on the handwitten notes, and that procedure
was followed before this trial. The notes were never nade
avai |l abl e to defense counsel, so he cannot present themto
you or use themto cross-examne this wwtness with. He
asked ne to explain that procedure to you.

Brown’s counsel noved for a mstrial on the ground that, by so
instructing the jury, the district court had vouched for the
accuracy of the 302.8 The district court rejected the notion
for a mstrial.® Brown s counsel then requested that the court
give a curative instruction.® As a result, the court instructed
the jury that:

[A]s to whether the 302 is accurate or whether | have
reviewed anything, ny determnation of anything is totally

irrelevant. | did not intend to tell you that [the 302] was
accurate because that is not within ny province. You need
to determne the credibility of the witness . . . To the

extent that | told you anything contradictory to your job,

81

at 1606.

82

at 1609-10.

83

at 1621-22.

84

at 1624.

A O A O X

85

at 1624- 25.
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pl ease ignore that. 8

Later in the cross-exam nation, defense counsel asked Burton
whet her his handwitten notes contained specific statenents that
Burton attributed to Brown in the 302. The governnent objected,
and the court upheld the objection, instructing counsel to
“Is]tick to the 302."%

Brown contends that both the district court’s refusal to
all ow the defense to exam ne Burton on the contents of his notes
and the district court’s instruction violated Brown’s rights
under the Confrontation C ause of the Sixth Amendnent. Brown
mai ntains that the district court, by vouching for the accuracy
of the 302, went beyond instructing the jury, as he requested it
to do, that Brown did not have access to the notes. Brown also
argues that the court’s curative instruction was inadequate to
remove the “taint” of its earlier instruction.

The Sixth Amendnent of the United States Constitution
guarantees crimnal defendants “the right . . . to be confronted
wth the witnesses against him” This right is intended “to
secure for the opponent the opportunity of cross-exam nation.”8

Based on our review of the record, we are satisfied that the

district court’s limtation of Burton’s testinony and its

86 R at 1625.
87 R at 1651-52.

88 Davis v. Alaska, 415 U.S. 308, 315-16 (1974) (enphasis
omtted fromoriginal) (internal quotations omtted).
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instruction as to the whereabouts of the notes did not violate
Brown’s Sixth Anendnment rights. First, the district court

al | oned Brown substantial |eeway in questioning Burton on his
note-taki ng procedures and report preparation. As the district
court pointed out in its January 2001 post-trial order, Brown was

able to inpeach Burton’s ability to record interviews accurately

by di sparaging Burton’s command over articles (such as “an
versus “the”) and his ability to wite things down and copy
things correctly.® |n addition, we conclude that the district
court’s instruction accurately described the disclosure process,
as Brown requested, and did not inproperly vouch for the accuracy
of the 302. Even assum ng, arguendo, that the instruction stated
nmore than sinply where the notes were, but al so whether they
supported the 302, the court’s curative instruction adequately
cured any defect in the original instruction. For these reasons,
we hold that the district court did not abuse its discretion in
limting Burton’s testinony or in instructing the jury on the
wher eabouts of Burton’s notes.
| V.

Brown next asserts that the district court abused its

di scretion by excluding the testinony of C J. Blache, a wtness

that the defense hoped woul d i npeach Agent Burton’s ability to

produce accurate 302 reports. W reviewthe district court’s

89 R at 2456-58.
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excl usi on of evidence under an abuse of discretion standard.

The defense argues that Bl ache would have testified that
anot her FBI agent, Karen Gardner, prepared a 302 report in an
earlier prosecution that had a nunber of errors in it. Agent
Gardner prepared the report from her notes, and Agent Burton
signed it. The defense maintains that Blache s testinony would
have supported its theory that Burton does not prepare accurate
302 reports.

As an initial matter, we briefly address the governnent’s
position that Brown did not properly preserve this issue for
appeal because he did not present the district court with a
witten proffer of Blache s testinony. Federal Rule of Evidence
103(a)-(a)(2) provides that:

[e]rror may not be predicated upon a ruling which admts or

excl udes evidence unless a substantial right of the party is

affected, and . . . [i]n case the ruling is one excluding
evi dence, the substance of the evidence was nmade known to
the court by offer or was apparent fromthe context within
whi ch gquestions were asked.
An oral proffer may be sufficient to preserve an error for
appel I ate revi ew. 9

Based on our review of the record, we find that the defense

counsel provided the court wth an adequate oral description of

90 See Carson v. Polley, 689 F.2d 562, 572 (5th Gr. 1982).

o1 Fed. R Evid. 103(a)-(a)(2).

92 See United States v. Gonzalez, 700 F.2d 196, 201 (5th
Cir. 1983).
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Bl ache’s testinony. The district court definitively excluded the
testi nony before counsel stated he would submit a witten
proffer.® As the Advisory Commttee Notes to Rule 103 nake
clear, “[when the ruling is definitive, a renewed objection or
offer of proof at the tine the evidence is to be offered is nore
a formalismthan a necessity.” Accordingly, this issue is
properly before us on appeal.

Turning to the nerits, Blache's testinony would have tended
to establish that Gardner prepared an inaccurate 302 in an
earlier, related case. Agent Burton did not author the report,
and his notes were not used in its preparation. Burton, a back-
up agent for purposes of that interview, signed the report after
Gardner prepared it fromher notes. The district court did not
abuse its discretion in excluding Blache's testinony as
irrelevant to the issue of how carefully Burton takes notes and
then uses those notes to prepare 302 reports.

V.

Brown next maintains that the governnent produced
i nsufficient evidence to support his conviction for nmaking a
fal se statenent under Count 51 of the indictnent. Specifically,
Brown argues that the prosecution failed to establish that his
statenent, even assumng it was false, was material to any

decision of the FBI. In reviewng the sufficiency of the

93 R at 33-34.
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evidence, this court nmust determ ne “whether a reasonable trier
of fact could find that the evidence establishes guilt beyond a
reasonabl e doubt . "%

As the Suprene Court explained in United States v. Gaudin, %

materiality’ is an elenent of the offense that the Governnent

must prove.” To be “material,” the statenent nust have “a
natural tendency to influence, or [be] capable of influencing,

t he decision of the decision-naking body to which it was
addressed.”® A conviction under 18 U S.C. § 1001 nust be
reversed if the evidence does not support a finding of
materiality beyond a reasonable doubt, even if it does establish
the falsity of the statenent nmade. ®’

Count 51 of the indictnent charges that “BROM fal sely
stated that he net wth EDWARDS at EDWARDS' office but the
conversations only related to political matters . . . . In fact,
BROM specifically discussed strategical issues involving David
Di siere and the Cascade Estate.”® Brown argues that this Count

charges himw th |ying about tal king with Edwards about Cascade

in Edwards’ office only and that there was insufficient proof at

94 United States v. Davis, 752 F.2d 963, 968 (5th Cir. 1985)
(internal quotations omtted).

9 515 U. S. 506, 509 (1995).

% Id. (internal citation onmitted).
o7 See id. at 511.

9% Ind. at 46.
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trial to establish why the location of this conversation was
material to the FBI's investigation.

The district court rejected Brown’s interpretation of Count
51 in its January 2001 post-trial order. The court explained

t hat :

the Court cannot accept M. Brown’ s contention that the
focus of Agent Burton’ s question was not whether M. Brown
had that particular |long and invol ved conversation regarding
Cascade but rather whether “such a conversation took place
in Edwards’ office. In light of the tape recording and
Burton’s and Brown’s testinony, the jury readily could have
found that M. Brown attenpted to distance hinself fromthis
particul ar conversation, which reflected a detail ed,

personal know edge of, and invol venent in, the Cascade

matter. . . . [T]here was sufficient evidence for the jury
to conclude that Brown had intentionally lied in order to
‘“influence . . . the . . . decision[s] of Agent Burton by

di stancing hinself fromthis particular conversation, which,
by its detail, could have given investigators reason to

believe that he was a significant actor in a series of
events under crinminal investigation.?®

We agree with the district court that the jury was entitled
to conclude that the focus of Agent Burton’ s question was not on
the | ocation of Brown and Edwards but on whether a particul ar
conversation, identified by its tinme and |ocation, took place.
Once the jury viewed the question in this light, the falsity of
the answer was obviously material to the investigation for the
reasons that the district court explained. Therefore, we hold
that there is sufficient evidence to support Brown’s conviction
on Count 51.

VI .

99 R at 2468-69 (enphasis in original).
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Brown al so contends that the district court abused its
discretion in ordering an anonynous jury. W review the district
court’s decision to enpanel an anonynous jury for abuse of
di scretion. 19

This circuit first addressed the issue of anonynous jury

enpanel ment in United States v. Krout.?! |n Krout, this court

hel d that an anonynous jury is constitutional “when there is
strong reason to believe the jury needs protection and the
district court takes reasonable precautions to mnimze any
prejudicial effects on the defendant and to ensure that his
fundamental rights are protected.”? This court then identified
several factors that may justify use of an anonynous jury:
(1) the defendants’ involvenent in organized crinme; (2) the
defendants’ participation in a group with the capacity to
harmjurors; (3) the defendants’ past attenpts to interfere
with the judicial process or wtnesses; (4) the potenti al
that, if convicted, the defendants will suffer a | engthy
i ncarceration and substantial nonetary penalties; and, (5)
extensive publicity that could enhance the possibility that
jurors’ nanes woul d becone public and expose themto
intimdation and harassnent. 19
None of these factors is dispositive; rather, the decision to

enpanel an anonynous jury should be nmade on the totality of the

100 See United States v. Salvatore, 110 F.3d 1131, 1143 (5th
CGr. 1997).

101 66 F.3d 1420, 1426-28 (5th Gr. 1995).

102 |d. at 1427 (quoting United States v. Wng, 40 F. 3d 1347,
1376 (2d Cir. 1994) (internal quotation marks omtted).

103 | d
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ci rcunst ances. 1%

In this case, the district court ordered an anonynous jury
inits August 10, 2000 order. The district court found that
three of the five Krout factors were present in this case.!%
First, the court found that “several individuals in the case at
bar have already proven their ability to corrupt the |ega
system ”"1% The court noted that two co-conspirators indicted
wth Brown plead guilty to witness tanpering in connection with
the Cascade |l awsuit.” These facts, anong others, the court
expl ai ned, raise concern that the defendants would attenpt to
interfere with the judicial process or witnesses. ! Second, the
court observed that the defendants, if convicted, faced |engthy
sentences and nmassive fines.!® Finally, the court explained the
“enornous | ocal and national publicity surrounding the case”
against a forner state governor and the then-current |nsurance
Conmi ssioner mlitated in favor of ordering an anonynous jury. 0

The court therefore ordered that the nanes, addresses, and pl aces

104 See United States v. Branch, 91 F.3d 699, 724 (5th Cr
1996) .

105

at 1759-63.

106

at 1761.

107

at 1760-61.

108

at 1760-61.

109

at 1760.
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110

at 1760.
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of enploynent of the jurors be withheld. The court provided the
defendants with substantial information about the jurors “through
an extensive voir dire and an exhaustive 42-page juror
guestionnaire. " 1!

In light of the unique circunstances of this case, the
district court reasonably concluded that three of the Krout
factors di scussed above were present in this case.!?

Furthernore, the court’s efforts to provide the defendants with
sufficient information on the jurors through extensive juror
gquestionnaires and voir dire adequately protected the defendants’

rights and permtted themto select a jury intelligently.

11 R at 1762.

12 The district court’s reasoning with respect to the
presence of the fifth Krout factor is consistent with this court’s
decision in United States v. Brown. 218 F.3d 415, 429 (5th Cr.
2000). In that opinion, this court upheld the constitutionality of
the gag order that the district court placed on the parties and
| awers in this case. 1d. A panel of this court reasoned that:

[t] he enornmous | ocal and national publicity surrounding the

cases, the presence of three related trials, which created a

hei ght ened and sonmewhat uni que danger of tainting any one of

the three juries, as well as the parties’ self-proclained

wllingness to use the press for their full advantage,
justified the district court’s conclusion that there was at
| east a ‘substantial |ikelihood” that allow ng further extra-

judicial statenents by the parties would materially prejudice

the court’s ability to conduct a fair trial.
| d.

In another ruling by this court in the present case, United
States v. Brown, 250 F.3d 907, 922 (5th Gr. 2000), this court
struck down as unconstitutional a portion of the district court’s
August 9, 2000 order forbidding the press to research i ndependently
the identity of the jurorsinthis trial. However, the substantive
merits of the anonynous jury order were not at issue in that case.

Id.
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Therefore, we conclude that the district court did not abuse its
di scretion in ordering an anonynous jury.
VI,

Finally, Brown argues that the wiretap evidence obtained
from Edwards’ honme and office was unlawful. The evi dence upon
whi ch the governnment relied at trial to prove the falsity of
Brown’s statenents consisted primarily of taped conversations
bet ween Brown and Edwards that were obtained through electronic
surveill ance of Edwards’ hone and office. Judge John Parker
authorized this surveillance in October and Decenber 1996,
respectively.

At trial, the defendants jointly noved to suppress the
fruits of the surveillance on the grounds that (1) there was no
probabl e cause to support the warrants under Title IIl; and (2)
the governnent failed to mnimze interceptions as required by 18
US C 8§ 2515. In Septenber 2000, the district court denied the
nmotion, basing its decision in part upon an earlier ruling by
Judge Pol ozola. Brown now rai ses on appeal the sane objections
to the admssibility of the tapes.

A

Brown’s first argunent is that insufficient evidence was
presented in the warrant affidavit submtted to Judge Parker to
support the issuance of the warrants to wiretap Edwards’ hone and

office. Brown asserts that the affidavits submtted to Judge
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Par ker were based on information provided by an informant that

t he governnent knew to be untrustworthy and on conjectural
interpretations of taped conversations. Brown maintains that, at
the very least, he was entitled to a hearing to assess the basis

of these warrants under Franks v. Del aware. 13

Two panels of this court have recently resolved this issue

in United States v. Brown! and United States v. Edwards.?!® In

those cases, this court upheld the sane warrants at issue here.
I n accordance with Edwards and Brown, we hold that there was
probabl e cause to sustain the issuance of the warrants.
B

Brown next contends that the governnent violated its
statutory obligation under 18 U S.C. 8§ 2515 to mnimze unrel ated
interceptions. This issue is unique to the present appeal. This
court reviews the district court’s determ nation of the
reasonabl eness of minimzation efforts for clear error. !

A brief overview of the FBI's investigation of Edw n Edwards
is necessary to evaluate Brown’s mnim zation clainms. The

gover nnment sought perm ssion to tap Edwards’ phones based on

113 438 U.S. 154, 171-72 (1978).

114 No. 01-30771, 2002 U.S. App. LEXIS 14188, at *4-28 (5th
Cr. Aug. 9, 2002).

15 F.3d __ (5th Gr. August 23, 2002).

116 See United States v. Wlson, 77 F.3d 105, 112 (5th Cr
1996) .

-37-



all egations of bribery. One allegation was that Edwards was
recei ving pay-offs from Texas busi nessnmen who wanted to build and
operate a juvenile detention facility in Jena, Louisiana. The
named i nterceptees in connection with this alleged schene were
Edwards, Cecil Brown, Kenneth Pitre, and Ri chard Stal der (then
Secretary of Louisiana's Departnent of Corrections). Another
al l egation was that Edwards had received bribes from ot her Texas
busi nessmen who sought approval to devel op waste di sposal sites
in Louisiana. Edwards, Cecil Brown, and Guy Thonpson, an owner
of a Texas business under investigation, were naned as
interceptees. A few days after the governnent initiated its
el ectronic surveillance of Edwards’ hone tel ephone, the
governnent intercepted the first of several calls related to the
Cascade matter.t’

Federal law “requir[es] electronic surveillance to ‘be
conducted in such a way as to mnimze the interception of
conmuni cations not otherw se subject to interception.’”8 The

governnent’s efforts to mnimze interception of non-pertinent

117 The governnment began el ectroni c surveill ance of Edwards’
honme t el ephone on October 18, 1996. The governnent intercepted the
first Cascade-related calls on Cctober 21, 1996. On Decenber 17,
1996, Judge Parker granted the governnent’s application for
extension of the October 1996 warrant order to authorize

interception of Cascade-related conversations. The extension
application specifically nanmed Brown as an interceptee. R at
2139.

118 United States v. Bankston, 182 F.3d 296, 307 (5th Cir.
1999) (quoting 18 U.S.C. 8§ 2518(5)), rev'd on other grounds, 531
U S. 12 (2000).
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conversations “nust be ‘objectively reasonable’ in light of the
circunstances confronting the interceptor.”!® This court has set
forth a three-part test to determ ne whether the governnent’s
mnimzation efforts neet this standard: “(1) the nature and
scope of the crimnal enterprise under investigation; (2) the
Governnment’ s reasonabl e i nferences of the character of a
conversation fromthe parties to it; and (3) the extent of
j udi cial supervision.”12
Al though 18 U.S.C. 8§ 2515 requires mnimzation, it does not
“require[] governnent agents to avoid intercepting al
nonr el evant conversations when conducting a wiretap
investigation.”? On the contrary, the practical necessities of
conducting a wiretap may, in sone circunstances, inevitably |ead
to the interception of sone conversations outside the scope of
the wretap order:
[ T]he only feasible approach to mnim zation is the gradual
devel opnent, during the execution of a particular wretap
order, of categories of calls which nost likely wll not
produce information relevant to the investigation. :
Until such categories becone reasonably apparent, however,

interception of all calls will be justified under the
wi retap authorization. 1?2

119 | d

120 Id. (citing United States v. Hyde, 574 F. 2d 856, 869 (5th
Cr. 1978)) (internal quotation marks omtted).

121 Id. (internal citations omtted).

122 United States v. Hyde, 574 F.2d 856, 870 (5th Cir. 1978)
(quoting United States v. Scott, 516 F.2d 751, 754-55 (D.C. Cr.
1975)).
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Accordi ngly, the governnent may reasonably intercept nore calls
during the initial phase of an investigation, when the precise
scope of and participants in the crimnal schene have not yet
been identified.' This consideration is especially strong where
the crimnal enterprise under investigationis a |large and
sophi sticated conspiracy, and the purpose of the intercept order
istolearn the identities of conspirators and define the reach
of the conspiracy. '

The district court rejected Brown’s notion to suppress the
W retap evidence in its Septenber 29, 2000 order. The court
found that it was “reasonable to believe that the Governnent had
yet to gather a conplete picture of the Jena Prison and Evergreen
Waste Di sposal schenes at the tinme of the Edwards’ hone
wiretap.”'® It further reasoned that “there was probabl e cause
to believe that a wiretap on Edwards’ phone woul d reveal the
presence of additional, previously unknown conspirators to and

di rensi ons of the schene.”1? The district court also noted that

123 See United States v. Kahn, 415 U. S. 143 (1974) (approving
an order authorizing interception of pertinent conversations
bet ween a naned target and “others as yet unknown”); Hyde, 574 F. 2d
at 862, 869-70 (“One of the objects of wiretapping is to ascertain
the full extent of participationincrimnal activity, and we need
not limt retrospectively the pool of potential defendants.”).

124 See Hyde, 574 F.2d at 869 (“Large and sophisticated
conspiracies may justify nore el ectronic surveillance than a single
crimnal act.”).

125 R at 2142.

126 R at 2142.
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Judge Parker received ten-day reports, updating the information
received fromthe intercepted calls.

Based on our review of the record, we conclude that the
district court did not clearly err in finding that the governnent
did not have a “conplete picture” of the participants in or scope
of the prison and waste di sposal conspiracies it was
investigating when it intercepted the Cascade-rel ated phone
calls. The governnent’s QOctober 1996 wiretap application
i ndi cates that the governnent believed that it still had nuch to
| earn about the alleged schenes. The governnent requested
W retap authorization in order to intercept comrunications “that
reveal the manner in which Edwards, [Cecil] Brown, Stal der,

Pitre, Thonpson, and other persons yet unknown and unidentified,
participate in the specified offenses, and that reveal the
identities of their co-conspirators, their places of operation,
and the nature of the conspiracy involved therein . . . ."12 The
summari es of the Confidential Wtness tapes and the Cecil Brown
wretap in the Affidavit show that these sources offered the
governnent only a snapshot of the dinensions of and participants
in the prison and waste di sposal schenes.!?® Contrary to Brown's

position, the fact that the intercepted Cascade-related calls

127 R at 2140.
128 Application Cct. 1, 1996, at 5.
129 See R at 2142.
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i nvol ved the state Insurance Conm ssioner does not facially nmake

their interception objectively unreasonable. On the contrary,

the FBI’'s investigation targeted sone of Louisiana's top public

officials to determ ne their involvenent in a broad schene of

public corruption whose paraneters were not then fully defined.
In addition, the record reveals that the governnent

m nim zed interception of nunerous conversations. The Daily

I ntercept Reports show that, as the surveillance progressed, the

governnment mnimzed a greater percentage of calls, in keeping

with the approach approved in United States v. Hyde.° Moreover,

many of the intercepted calls about which Brown conpl ai ns were
short, making mnimzation difficult.?®!

Finally, as the district court noted, Judge Parker received
reports on the investigation every ten days, in which he was
informed that the governnent was intercepting communi cations
i nvol ving Brown, Sanders, and Wens, anong others.® |n fact,
the very first of these reports |isted Brown and Judge Sanders as

peopl e whose calls the governnment had intercepted.® In |light of

130 574 F.2d 856, 870 (5th Gr. 1978); see R at 2140. This
fact alone is not determ native, however. See Scott v. United
States, 436 U. S. 128, 140 (1978) (explaining that the use of
percentages nmay provide assistance in determ ning whether the
governnment’s m ni m zati on was reasonabl e, but that “blind reliance”
on statistics is not a “sure guide to a correct answer”).

131 See R at 2140.
132 See R at 2139-40.
133 See R at 728, 2139.

-42-



these factors, the district court did not clearly err in finding
that the governnment’s interception of the Cascade-related calls
was objectively reasonable. Therefore, we affirmthe district
court’s denial of Brown’s notion to suppress the fruits of the

W retap.
VI,
For the reasons stated above, Brown’s convictions on al

counts are hereby AFFI RVED

AFFI RVED.
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