UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30171

SURG CAL CARE CENTER OF HAMMOND, L.C.,
doi ng business as St. Luke's Surgicenter,
Pl ai ntiff-Appellant,

ver sus

HOSPI TAL SERVI CE DI STRICT NO. 1 OF TANG PAHOA PARI SH,
doi ng busi ness as North Caks Medical Center;
QUORUM HEALTH RESOURCES, | NC.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Cct ober 9, 2002

Before KING Chief Judge, JONES and DENNI'S, G rcuit Judges.
EDITH H JONES, G rcuit Judge:

Surgical Care Center contends that North Gaks Medi cal
Center, a public hospital, has violated the Sherman Antitrust Act
and Louisiana statutes governing nonopolies and unfair trade
practices. The district court conducted a bench trial and entered
judgnent for North OCaks. W find neither clear error in the fact
findings nor any errors of law on the issues tried by the court.

Accordingly, the judgnent of the district court is AFFI RVED.



| . BACKGROUND

Surgical Care Center of Hanmmond is a limted liability
conpany doing business as St. Luke’'s Surgicenter, an outpatient
surgery clinic that opened in 1996 in Hammond, Loui siana. The
Hospital Service District No. 1 of Tangi pahoa Parish is a political
subdi vision of the State of Louisiana that operates North QGaks
Medi cal Center, the largest hospital in the Hammond area. North
Caks offers a full range of inpatient and outpatient services,
i ncludi ng outpatient surgery. Quorum Health Resources, Inc.
manages the North Qaks facilities.

St. Luke’s brought this action against North Gaks and
Quorum alleging that their trade practices violated the Shermn
Act, 15 U. S.C. 88 1-2; the Louisiana Mnopolies Act, LA Rev. STAT.
ANN. 8§ 51:123; and the Louisiana Unfair Trade Practice and Consuner
Protection Act, LA Rev. Star. AwN. § 51:1405.

St. Luke’'s contends that North Oaks is attenpting to
nmonopol i ze the outpatient surgery market by exploiting its market
power over inpatient care and, nore specifically, by pressuring
managed care conpanies to use North QOaks exclusively for both
i npatient and outpatient care.! According to St. Luke's, these

excl usi ve agreenents and the “tying” of inpatient and outpatient

! The *“exclusive” contracts entitled HMOs or Preferred
Provi der organi zations (PPOs) to up to a 25% di scount of billed
charges if the provider designated North OGaks as the sol e provider
of certain nedical services, including outpatient surgery, within
a desi gnat ed geographi c area.



care are violations of both federal and state antitrust |laws. St.
Luke’s also alleges that North Oaks refused to sign a patient
transfer agreenment with St. Luke's, refused to sign a blood type
and cross match agreenent, refused to | end nedi cal equi pnent to St
Luke’ s, and engaged in various unfair enploynent practices.

After the i ssue of “state action imunity” was resol ved, 2
the district court tried the case and entered judgnent for the
defendants on all cl ains. The district court concluded, first,
that St. Luke’s did not prove attenpted nonopolization of
out patient surgery under 8 2 of the Shernman Act.® According to the
district court, St. Luke' s evidence established neither predatory
conduct by North QGaks nor a dangerous probability that North QGaks
woul d achi eve nonopoly power in the outpatient surgery narket.
Second, the district court ruled that St. Luke’s could not prevai
on its conspiracy clai munder 8 2 of the Sherman Act because North
Caks and Quorum (qua principal and agent) are incapable of
conspiring with one another to violate antitrust laws. Finally,

the district court ruled that North Oaks was entitled to

2 See Surgical Care CGtr. of Hanmond, L. C. v. Hospital Serv.
Dist. No. 1 of Tangipahoa Parish, 171 F.3d 231, 232 (5th Gr.
1999) (en banc) (holding that the Louisiana legislature “did not
make sufficiently clear anintent . . . toinsulateits creature of
state governnent fromthe constraints of the Sherman Antitrust Act.

Y

3 Section 2 of the Sherman Act nmakes it unlawful for any
person or firmto “nonopolize, or attenpt to nonopolize, or conbine
or conspire with any other person or persons, to nonopolize any
part of the trade or conmerce anong the several States.” 15 U S. C
§ 2.




“discretionary act imunity” shieldingit fromliability under both
the Louisiana Mnopolies Act and the Louisiana Unfair Trade
Practices Act. The district court did not address St. Luke's
clainms under 8 1 of the Sherman Act* because, prior to trial, the
court ruled that St. Luke’s conplaint had not included 8 1 clains
and then denied St. Luke’'s request to anend its conpl aint. St
Luke’ s now appeal s.
1. DI SCUSSI ON
A, Attenpted Monopolization

To prevail on its attenpted nonopolization claimunder
§ 2, St. Luke’'s had to prove (1) that North Oaks engaged in
predatory or exclusionary conduct with (2) a specific intent to
monopolize the relevant outpatient surgery market and (3) a
dangerous probability of achieving nonopoly power. Spect rum

Sports, Inc. v. MQuillan, 506 U S. 447, 456, 113 S.Ct. 884, 890-

91, 122 L.Ed.2d 247 (1993). The district court found, first, that
the business practices of which St. Luke's conplained all had a
|l egitimate business justification and thus could not be deened

predatory or exclusionary under Taylor Publishing Co. v. Jostens,

Inc., 216 F.3d 465, 474-76 (5th Cr. 2000). Alternatively, the
district court ruled that St. Luke’'s had not shown a dangerous

probability that North Oaks would achi eve nonopoly power in the

4 Section 1 of the Sherman Act provides that “Every
contract . . . or conspiracy, in restraint of trade or commerce
anong the several states” is illegal. 15 U S.C § 1.



outpatient surgery market. W review |egal questions de novo but
Wil set aside the district court’s findings of fact only if
clearly erroneous. Feb. R CQv. P. 52(a).

We need address only the third elenent: the probability
of achi eving nonopoly power. St. Luke’'s bases its attenpted
nmonopol i zation claimon North OGaks’s contracts with nmanaged care
providers. Essentially, if a managed care provi der agreed to use
North OCaks for outpatient surgical services, then North Oaks woul d
of fer substantial discounts on prices for inpatient care. St
Luke’s alleged that North QOaks, by entering into these exclusive
agreenents, “used or |everaged its dom nant market power in the
i npatient hospital services market in an attenpt to gain simlar
market power . . . in the outpatient surgical services nmarket.”
This court has not ruled on nonopolistic |everaging as a distinct

8§ 2 offense, and we do not do so here. See Eleven Line, Inc. V.

North Texas State Soccer Assoc., Inc., 213 F.3d 198, 206 n. 16 (5th

Cir. 2000); 3 P. Areeda & H. Hovenkanp, Antitrust Law Y 652 (2d ed.
& 2002 Supp.). But like the district court, we find that St.
Luke’ s claim of nonopolistic |leveraging fails on its own terns.
The district court noted that any theory of nonopolistic
| everaging first depends on proof that the defendant possesses
mar ket power in a relevant market, power that it then extends into
the plaintiff’s market. This inquiry, in turn, requires a clear

definition of the relevant geographic market. See, e.qg., Dmmtt




Adri Indus., Inc. v. CPCInt’l, Inc., 679 F.2d 516 (5th Cr. 1982).

As we have hel d,

To establish Section 2 violations prem sed on attenpt and
conspiracy to nonopolize, a plaintiff nust define the
relevant market. . . . Critically, evidence nust be
of fered denonstrating not just where consuners currently
purchase t he product, but where consuners could turn for
alternative products or sources of the product if a
conpetitor raises prices. The possibilities for
substitution nust be considered.

Doctor’s Hosp. of Jefferson, Inc. v. Southeast Med. Alliance, 123

F.3d 301, 311 (5th Cr. 1997)(citations omtted). In a simlar
case, the Eighth Crcuit enphasized that a hospital’s “trade area
is not necessarily the rel evant geographi c market for purposes of
antitrust anal ysis” because geographic market evidence nust take
into account “where consuners could practicably go, not on where

they actually go.” Mnnesota Ass’n of Nurse Anesthetists v. Unity

Hosp., 208 F.3d 655, 662 (8th Cir. 2000)(internal quotation marks
omtted).

Neverthel ess, St. Luke’'s expert did not attenpt to
identify the hospitals or clinics that may be deened conpetitors of
North QOaks. He relied solely on what he defined as North Qaks’s
service area to conpose t he geographi c market. Absent a show ng of
where people could practicably go for inpatient services, St
Luke’s failed to neet its burden of presenting sufficient evidence
to define the rel evant geographic market. Wthout a proper narket
definition, St. Luke’'s could not establish the predicate of a

monopol istic l everaging claim i.e., market power in the market for



i npatient hospital services, and thus could not show a dangerous
probability that North Oaks would gain nonopoly power in the
out patient surgery narket. The district court, after carefully
anal yzing the reports presented by experts for both St. Luke s and
North GOaks, found that St. Luke’'s had not adduced sufficient
evidence to delineate the rel evant geographic narket.

St. Luke's counters that a detailed analysis of the

rel evant geographic market is not necessary under Federal Trade

Commin v. Indiana Fed' n of Dentists, 476 U.S. 447, 106 S. Ct. 2009,

90 L.Ed.2d 445 (1986). To prevail on this argunent, St. Luke’'s
would have to persuade this court that, even wth |ndiana
Federation is applicable to cases involving vertical restraints,
the district court clearly erred when it did not find “actual
sust ai ned adverse effects on conpetition.” 1d., 476 at 461, 106
S CG. at 2019. St. Luke's has failed to do this.

We hold that the district court did not err in dismssing
St. Luke’'s clains of attenpted nonopolization because St. Luke’'s
failed to neet its burden of presenting sufficient evidence to

define the geographic market.?®

5 The district court alternatively ruled that even if one
were to accept St. Luke's definition of the outpatient surgery
market as limted to North Oaks's service area, St. Luke' s stil
had failed to show a dangerous probability of North Gaks’ achieving
monopoly power. The district court enphasized that (1) North Caks’
42-44% share of the outpatient surgery market (as narrow y defined
by St. Luke’s) was not dom nant; (2) St. Luke s expert opined that
there are “fewif any classic barriers to entry into the anbul atory
surgical services market”; (3) St. Luke’'s obtained 24.7% of the



B. Conspiracy to Mnopolize
St. Luke's contends that North Oaks and Quorum (the
conpany that mnanages North QGaks) conspired to nonopolize the

out patient surgical market. See Stewart G ass & Mrror, Inc. v.

U.S. Auto dass Discount Centers, Inc. 200 F. 3d 307, 316 (5th Gr.

2000) (listing the elenents of a conspiracy clai munder § 2).

The district court dism ssed the conspiracy cl ai mbecause
“as a matter of law, a corporation and its agent [i.e., North QGaks
and Quorun] are incapable of conspiring with one another to viol ate
the antitrust laws.” This general rule is correct, and none of the

recogni zed exceptions applies to this case. See, e.qg., Siegel

Transfer, Inc. v. Carrier Express, Inc., 54 F.3d 1125, 1135-37 (3d

Cir. 1995).°%° The district court did not err in dismssing St.
Luke’s conspiracy claimunder 8 2 of the Sherman Act.
C. Tying and Exclusive Contracts
St. Luke’s alleged in its conplaint that North Gaks had

illegally “tied” its outpatient services to inpatient services by

outpatient surgery market in its first full year of operations,
even though North OGaks already had entered into exclusive
agreenents with several nmanaged care conpanies; and (4) St. Luke’s
expert admtted that North Gaks would have only a “very limted
ability” to raise prices above the conpetitive level if St. Luke’'s
went out of business.

6 St. Luke's appears to concede this point in its brief,
noting that the rule articulated by the district court “generally
applies to St. Luke's Sherman Act clains . . . [but] has no
applicationto St. Luke s allegations based on Loui si ana’ s nonopol y
laws.” The state law clainms will be di scussed bel ow



entering into exclusive dealing contracts wth nanaged care
providers, in violation of both § 1 and § 2 of the Sherman Act.
Neverthel ess, not long before the trial began, the
district court indicated that the only i ssues properly presented in
the conplaint were St. Luke’s Sherman Act § 2 and state | aw cl ai ns.
St. Luke's disagreed wth the court’s characterization of the
conpl aint and sought to anend the conplaint. The district court
denied St. Luke’ s notion and wote that the proposed anendnent “was
nmore than a nere attenpt to clarify the original and First Amended
Conpl aints. Rather, it was clearly adding a Section 1 Sherman Act
claim and thus expanding the nature of the case.” Although the
gquestion whether to grant |leave to anend a conplaint is reviewed

for an abuse of discretion, a district court must have a
‘substantial reason’ to deny a request for |eave to anend.” Lyn-

Lea Travel Corp. v. Anerican Airlines, 283 F.3d 282, 286 (5th Gr

2002). Because the factual allegations supporting the 8 1 clains
were described in the conplaint and, furthernore, the conplaint
specifically referred to 8 1 of the Sherman Act, the district court
abused its discretion in not allowing St. Luke’'s to anend its
conpl ai nt.

The question that next arises is whether to remand the

case for a trial on the 8 1 clains.” W conclude that remand is

! St. Luke's argued inits brief to this court that remand
was unnecessary because the record contai ned anpl e evidence of a 8§
1 violation. St. Luke’s suggested that remand woul d be appropriate



unwar r ant ed. Even if St. Luke's had been allowed to anend its
conplaint, St. Luke's could not have prevailed because its 8§ 1
clainms share certain elenments with the 8§ 2 clains, and St. Luke's
failed to present evidence as to those common el enents.

To show that North QOaks’s tying of inpatient care to
out patient surgical care violates 8 1 of the Sherman Act, St.
Luke’s nust prove that (1) North Qaks has “appreciable economc
power” in the market for inpatient care (the tying market), and (2)
the tying arrangenent “affects a substantial vol unme of comrerce” in
the market for outpatient surgical care (the tied market). Eastman

Kodak Co. v. I mage Technical Serv., Inc., 504 U S. 451, 461-62, 112

S.CG. 2072, 2079, 119 L.Ed.2d 265 (1992). Consequently, *“any
inquiry into the validity of a tying arrangenent nust focus on the
mar ket or markets in which the two products are sold, for that is
where the anticonpetitive forcing has its inpact.” Jefferson

Pari sh Hosp. Dist. No. 2 v. Hyde, 466 U S. 2, 18, 104 S. C. 1551,

1561, 80 L.Ed.2d 2 (1984). W need not remand the case for
consideration of the tying clains because St. Luke's failure

sufficiently to define the rel evant geographi c market for the tying

only if evidence as to any elenent of a 8 1 violation was not
al | oned or was otherw se not presented at trial. At oral argunent,
t hough, St. Luke’'s counsel requested remand and stated that
relevant 8 1 evidence was either not presented or not admtted at
trial. We wll not permt an off-the-cuff statenent to contradict
the considered adm ssion in St. Luke's brief.

10



product -- inpatient services -- also proves fatal to its tying
clai munder § 1.

The exclusive dealing allegations fail for the sane
reason. To show that North OCaks’s contracts with nanaged care
conpanies constitute an wunreasonable restraint on trade in
violation of 8 1, St. Luke’'s had to prove that North Oaks engaged
in concerted action that produced anticonpetitive effects in the
rel evant markets, yet the market power of North OGaks in the tying
mar ket for inpatient health care sinply was not established. See

Stewart d ass, 200 F.3d at 312.

In sum the district court’s error in not allow ng St
Luke’s 8 1 clains to be tried was harmess in light of St. Luke’'s
failure properly to define the relevant market, and thereby prove
North Qaks’ s market power.

D. Louisiana Law

The district court dismssed St. Luke’s cl ai ns under both
the Louisiana Mnopolies Act and the Louisiana Unfair Trade
Practices Act on the grounds that North Oaks, as part of a state-
created hospital district, is entitled to “discretionary act
immunity”: “Liability shall not be inposed on public entities or
their officers or enpl oyees based upon the exercise or performance
of . . . their policymaking or discretionary acts when such acts
are within the course and scope of their | awful powers and duties.”

LA. Rev. STAT. AN 8§ 9:2798.1(B). Because Loui siana hospital

11



districts have the | egal authority to enter into contracts to sel
hospital health services, and because St. Luke’'s state-l|aw clains
wer e based on those acts, the district court ruled that North QGaks
and its agent Quorumare entitled to imunity under state |aw.

St. Luke’s points out, however, that public entities are
not entitled to discretionary act i nmmunity when the chall enged acts
“are not reasonably related to a governnental objective for which
the policy-making or discretionary power exists.” LA Rev. STAT.
ANN. 8 9:2798.1(C)(1). The legislature’s objectives in conferring
authority on the hospital districts were, in the district court’s
words, to allow hospital districts “to conpete effectively and
equally in the market for health care services” and to cooperate
wth other firms to provide health care services to residents of
the district. North Qak’s business practices, according to St.
Luke’s, are not reasonably related to either of these objectives.

W need not reach the question of discretionary act
imunity because St. Luke’'s state |law clains necessarily fail for
ot her reasons.

The Loui siana Mnopolies Act provides that “No person
shal | nonopolize, or attenpt to nonopolize, or conmbine with any
ot her person to nonopolize any part of the trade or comerce within
this state.” LA Rev. STAT. ANN. 8§ 51:123. Assum ng arguendo t hat

t he Loui si ana Monopol ies Act applies to cases involving interstate

12



conmerce,® St. Luke's clainms under the Louisiana Mpnopolies Act
fail for the sane reasons as its clains under 8 2 of the Sherman
Act . Specifically, St. Luke’'s <could not show attenpted
nmonopol i zati on because it failed to define the rel evant geographic
mar ket and, noreover, the district court did not err in finding no
evi dence of predatory conduct or of entry barriers. St. Luke’s
could not prevail on its state |aw conspiracy claim because the
failure to define the market precludes any finding of a
substantial, anticonpetitive effect in the relevant narket.

We turn now to St. Luke’'s clainms under the Louisiana
Unfair Trade Practices Act (LUTPA), which prohibits “unfair or
deceptive acts or practices in the conduct of any trade or
commerce.” LA Rev. STAT. ANN. 8 51:1405. A business practice is
considered “unfair” if it offends established public policy and is
unet hi cal, oppressive, unscrupulous, or substantially injurious.

Jefferson v. Chevron U S A Inc., 713 So.2d 785, 792-93 (La. 1998).

A business practice is “deceptive” for purposes of LUTPA when it

anounts to fraud, deceit or m srepresentation. |d.

8 The parties agree that this case involves interstate
commerce, and there is a plausible argunent that the Louisiana
Monopolies Act applies only to wholly intrastate restraints on
trade. Terrebonne Honecare, Inc. v. SMA Health Plan, Inc., 271
F.3d 186, 189 (5th Cir. 2001)(noting that the question is
unresol ved); Free v. Abbott Labs., Inc., 164 F.3d 270, 276 (5th
Cr. 1999)(certifying question to Louisiana Suprene Court),
certified question denied by, 739 So.2d 216 (La. 1999).

13



As this court has pointed out, LUTPA does not prohibit

“the exercise of perm ssible business judgnent.” Turner v. Purina

MIls, Inc., 989 F.2d 1419, 1422 (5th Gr. 1993)(“The statute does

not forbid a business to do what everyone knows a busi ness nmust do:
make noney. Busi nesses in Louisiana are still free to pursue
profit, even at the expense of conpetitors, so long as the neans
used are not egregious.”). In this case, the district court found
(when anal yzing the “predatory conduct” elenent of the conspiracy
clainm) that each of the conplained-of acts had a perm ssible
busi ness justification. St. Luke’s has not articulated why the
district court’s findings were clearly erroneous.
I11. CONCLUSI ON
For the foregoing reasons, we conclude that the district
court did not err in dismssing the plaintiff’s antitrust clains.
The judgnent is
AFFI RVED,
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