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Marcel o Mancia-Perez (“Mancia”) appeals his bench-trial
conviction for illegal reentry after deportation follow ng an
aggravated felony. He argues that the district court abused its
discretion when it dismssed the original indictnent wthout
prejudice for violation of the Speedy Trial Act, and that the
“felony” and “aggravated felony” provisions in 8 US C 88
1326(b) (1) and (b)(2) are unconstitutional. W AFFIRM

I

On March 12, 2001, a crimnal conplaint was filed charging
Manciawith illegal reentry foll owi ng deportati on subsequent to his
conviction for an aggravated felony, in violation of 8 U S C 8§

1326. Mancia was arrested the follow ng day. On April 24, the



Gover nnment noved to dism ss the case, and the notion was granted by
a magi strate judge on April 30. On May 15, Mancia was indicted for
the violation that had been the subject of the previous crimnal
conpl ai nt. He noved to dismss the indictnent pursuant to 18
US C § 3162(a)(1). He argued that the indictnent was subject to
dismssal with prejudice because it was not filed within thirty
days of his arrest. The district court dism ssed the indictnent,
but did so wthout prejudice because of the seriousness of the
crinme, the fact that the delay was due to negligence, the absence
of a denonstrated pattern of neglect on the part of the Governnent,
the lack of intentional delay by the Governnent, and the public’s
interest in bringing Mancia to trial.

Foll ow ng the dism ssal of the initial indictnment, Mancia was
again charged with illegal reentry. Mancia filed a second notion
to dismss the indictnment, asserting that the original indictnent
shoul d have been dismssed wth prejudice and that the instant
indictment was subject to dismissal in the |light of the
Governnent’s refusal to give reasons why the first indictnent was
filed | ate and because there was a pattern of neglect on behalf of
the Governnent in failing to tinely file illegal reentry
i ndi ct ments.

The district court held a hearing on Manci a’s second notion to
dismss. The court recognized at the outset that sone judges in

the Western District of Texas had found a sufficient basis, in



conbination with other factors, to dismss untinely indictnents
W th prejudi ce when the Governnent did not give details explaining
its delay. The court noted, however, that other judges presented
with the sane circunstances had not reached the sane result. The
Governnent stated that it was concedi ng negligence, that the del ay
was not neant to gain any advantage over the defendant, and that
there was no witness or defense that was not avail abl e because of
t he del ay.

Manci a responded that the Governnent had failed to give any
explanation for its negligence and that he suffered psychol ogi cal
harm because he thought he would be deported following the
di sm ssal of his case. Mancia made cl ear that he was not asserting
that the Governnent acted in bad faith. The Governnent added that
it had tinmely filed over 100 illegal reentry cases in 2001.

The district court found that the seriousness of the crine
coupled wth Mancia' s recidivismweighed in favor of a dism ssa
W t hout prejudice. The district court noted that the Governnment
had conceded its negligence in not tinely filing the indictnent;
however, the district court did not find that the |lack of an
expl anation for such negligence |ed to a conclusion that there was
a regular or frequent failure by the Governnent in tinely filing
indictments and, in fact, that the Governnent had presented
evidence that was inconsistent with such a conclusion. The

district court further noted that there was not a failure by the



Governnent to neet its deadlines nore than once wth respect to the
sanme defendant. The district court determ ned that Mncia had
failed to present any evidence that the Governnent nade a vol untary
decision to delay in order to seek a strategic or tactical
advantage. Finally, with respect to the inpact of reprosecuting
Manci a on the adm ni stration of the Speedy Trial Act and on justice
in general, the district court referred to its dismssal of the
first indictnent, which stated that the Governnent did not
intentionally delay the proceedi ngs and that the public had a great
interest in seeing Mancia brought to trial because of his many
previ ous convi ctions.

The district court stated that a dism ssal w thout prejudice
was not neani ngl ess and that a dismssal wth prejudice should be
reserved for cases in which there is a regular and frequent
failure, “that is, negligence that is repeated with a far greater
rate of frequency than is present here, or evidence of anintent to
delay to gain a strategic or tactical advantage, which is al so not
present here.” The district court concluded that the psychol ogi cal
damage that was argued by Mancia was an insufficient basis for
finding a dism ssal with prejudice appropriate. The district court
therefore denied Mancia' s notion to dismss the second indictnent.

After his notion to dismss the second indictnment was deni ed,
Manci a wai ved a jury trial and proceeded to trial before the court.

At the conclusion of the trial, the court found Mancia guilty.



Manci a was sentenced to a 33-nonth termof inprisonnent that was to
be followed by a three-year term of supervised rel ease. Manci a
filed a tinely notice of appeal.
|1
A
Manci a argues that the district court abused its discretion
when it dismssed the original indictnent w thout prejudice for
violations of the Speedy Trial Act. He argues that even if this
court considers the entire record created after his second notion
to dismss, the district court’s refusal to dismss wth prejudice
was an abuse of discretion.
“A district court is not required to dismss an indictnent
wth prejudice for every violation of the Speedy Trial Act.”

United States v. Blevins, 142 F. 3d 223, 225 (5th Gr. 1998) (citing

United States v. Taylor, 487 U S. 326, 342 (1988)). In addressing

whet her a dism ssal of an indictnment for nonconpliance with the
Speedy Trial Act should be with or without prejudice, the district
court should “consider (1) the seriousness of the offense, (2) the
facts and circunstances of the case which led to the dism ssal, and
(3) the inmpact of a reprosecution on the admnistration of the
Speedy Trial Act and on the admnistration of justice.” Id.
(citing 18 U.S.C. 8 3162(a)(2)). “The defendant has the burden of
proving that dismssal of his case pursuant to these factors is

appropriate.” 1d.



This court reviews a dismssal wthout prejudice under the
Speedy Trial Act for abuse of discretion. Id. “[When the
statutory factors are properly considered, and supporting factual
findings are not clearly in error, the district court’s judgnent of
how opposing considerations balance should not Ilightly be
di sturbed.” Taylor, 487 U S. at 337.

1

Seri ousness of the Ofense

Manci a avers that the district court erred in finding that his
illegal-reentry offense was serious because it is not a crinme of
vi ol ence and because the statutory maxinmum for illegal reentry
sinpliciter is only two years. H's argunent is wthout nerit.

This court in United States v. Martinez-Espi noza, 299 F. 3d 414, 418

(5th Gr. 2002), held that attenpted reentry foll ow ng deportation
for an aggravated felony was a serious crine wthin the neani ng of
8§ 3162(a)(2) because the defendant’s prior conviction, which
exposed himto 8 1326(a) liability, was for aggravated assault with
a deadly weapon, and that a conviction for attenpted reentry
carried a possible termof inprisonnent of twenty years. 1d. The
court held that a sentence of that |ength constituted a serious

charge. 1d.; see also United States v. Castle, 906 F.2d 134, 138

(5th Gr. 1990) (offense punishable by twenty years a serious

offense); United States v. Peeples, 811 F.2d 849, 850-51 (5th Cr

1987) (fifteen years a serious offense); United States v. Mel gui zo,




824 F.2d 370, 371 (5th Gr. 1987) (the potential term of
inprisonnment is an indication of the seriousness of the offense;
ten years a serious offense).

Manci a was convi cted of unauthorized use of a notor vehicle,

whi ch is considered an aggravated felony, and he faced a possible

twenty-year sentence. See United States v. Galvan-Rodriguez, 169
F.3d 217, 220 (5th G r. 1999) (unauthorized use of notor vehicleis
“crime of violence,” and therefore an aggravated felony). Thus,
the of fense was serious within the neaning of 8§ 3162(a)(2).

2

Facts and Circunstances that Led to the Di sm ssal

The second factor, the circunstances of dism ssal, requires
consideration of the Governnent’s reason for having violated the

Act. Martinez-Espinoza, 299 F.3d at 418. Nornally, the burden is

on the Governnent to explain the violation. Id. “Once the
Governnent neets this initial burden, the defendant nay show that

the reason of fered by the Governnent is pretextual.” United States

v. May, 819 F.2d 531, 533 (5th Gr. 1987).

In Melquizo and United States v. Sal gado- Hernandez, 790 F. 2d

1265 (5th Cir. 1986), when the Governnent’s stated reason for del ay
was negligence, this court | ooked to whether the Governnent sought
the resultant delays for ulterior purposes, whether the Governnent
regularly or frequently failed to neet its deadlines, and whet her

t he Governnment had failed to neet its deadli nes nore than once with



t he sane def endant. See Mel quizo, 824 F.2d at 371-72; Sal gado-

Her nandez, 790 F.2d at 1268. In contrast, when the Governnent has
“of fered no expl anation whatsoever” for its delay, this court has
assuned that the delay was unjustified and that the second factor
wei ghed in favor of dismssal wth prejudice. My, 819 F.2d at
533.

In Marti nez- Espi noza, this court noted that the Governnent’s

apparent negligence innot tinely filing the indictnent “cut[] both
ways” because although it neant the Governnent did not delay to

gain a tactical advantage, it also placed the entire fault for the

del ay on the shoul ders of the prosecution. Martinez-Espinoza, 299
F.3d at 418-19. After analyzing all of the factors, this court
remanded the case to the district court so that it could eval uate
the statutory factors, aided by its greater famliarity with the
case. |d. at 419.

Manci a argues that the district court erred in finding that
the facts and circunstances that led to the dismssal of his
indictnment did not weigh in favor of a dismssal with prejudice.
He avers that the Governnent’s concl usory concessi on of negligence
for its 63-day delay in filing the indictnent was not sufficient to
excuse its default. He does not aver in his original brief tothis
court that there was a pattern of negligence on the part of the
Governnent in filing indictnents. The Governnent asserts in its

brief that the district court did not err in finding that it did



not engage in a pattern of neglect. Mancia argues in reply that
the Governnent’s failure to explain its delay prevented him from
showi ng that its reason for delay was pretextual and fromcalling
W t nesses and subpoenai ng docunents to prove a pattern of neglect.

In this case, the Governnent conceded negligence but did not
explain why it was negligent. The Governnent did state, however,
that there was no ulterior notive behind the delay and that it had
tinmely filed over one hundred illegal reentry cases in 2001.

Al t hough Martinez-Espinoza indicates that the Governnent’s

negligence “cuts both ways” and thus does not point one way or
anot her to whether the dism ssal should have been with or w thout

prejudi ce, Mel quizo and Sal gado- Hernandez remain good | aw. Under

Mel gui zo and Sal gado- Hernandez, the district court did not abuse
its discretion in finding that, because the Governnent’s del ay was
not for an ulterior purpose and because the Governnent’s failure to
nmeet the deadline was not repetitive, regular, or frequent, this
factor weighed in favor of a dism ssal wthout prejudice. See

Mel qui zo, 824 F.2d at 371-72; Sal gado- Hernandez, 790 F.2d at 1268.

3

| npact of Reprosecution/Adm nistration of Justice

The final 8 3162 factor enconpasses three concerns: The
defendant’s right to a tinely trial; the deterrent effect of a
prejudicial dismssal on the Governnent’s repeated violations of

the speedy trial requirenents; and the public’'s interest in



bringing the accused to trial. Blevins, 142 F.3d at 226. Also
inplicated by this factor is the presence or absence of prejudice
to the defendant. Taylor, 487 U S. at 334.

Manci a argues that the district court erred in not considering
t he psychol ogi cal harm done to him by “dashing [his] hopes of an
i mredi ate deportation to his honme in Mexico.” He challenges the
Governnent’s reliance on May, in which this court concluded that
the third factor under 8 3162(a)(2) weighed in favor of a di sm ssal
W t hout prejudi ce, because, unlike the defendant in May, he was not
on bond during the del ay. See May, 819 F.2d at 534. He al so
argues that because he will be deported whether his indictnent is
di sm ssed with or without prejudice, justice wll be served to the
extent that he is not allowed to stay in the United States.

When the charge is “serious,” as it is here, “courts should
i npose the sanction of dismssal with prejudice only for a
correspondingly serious delay, especially in the absence of
prejudice.” My, 819 F.2d at 534. According to Mancia, he was
i ndi cted on May 15, 2001, 63 days after his March 13, 2001, arrest.
The 63-day delay in this case is not serious or severe. Cf. id. at
532, 534 (41-day delay in filing indictnment considered “relatively

brief”) and United States v. Johnson, 29 F.3d 940, 946 (5th GCr.

1994) (118-day del ay consi dered “serious”). Moreover, the district
court found, and Mancia does not dispute in his original brief,

that the Governnent did not engage in a pattern of filing untinely

10



illegal reentry indictnents. Accordingly, a dismssal wthout
prejudice, which “inposes sone costs on the governnent,” was

appropriate. See Martinez-Espinoza, 299 F. 3d at 419; Blevins, 142

F.3d at 226.

“[T]he public has a great interest in bringing to trial
def endants, especially recidivists, who have been accused of
commtting serious crines.” Johnson, 29 F.3d at 946. Manci a has
a lengthy <crimnal history which includes convictions for
unaut hori zed use of a notor vehicle, theft, and burglary. Finally,
because the first indictnent was dismssed wthout prejudice,
Mancia’'s expectation that he would not be reindicted was
unjustified.

G ven the foregoing, the district court properly considered
the statutory factors of 8§ 3162(a)(2), and its supporting factual
findings were not clearly in error. Taylor, 487 U. S. at 337
Accordingly, the district court did not abuse its discretion in
dismssing the first indictnment without prejudice and in permtting

rei ndi ct nent. See Bl evins, 142 F.3d at 224.

B
Manci a argues for the first tine on appeal that the fel ony and
aggravated-felony provisions of 8 U S.C. 8§ 1326(b)(1) and (2) are
unconstitutional. Mancia concedes that this argunent is forecl osed

by Al nendarez-Torres v. United States, 523 U S. 224 (1998). He

11



nevert hel ess seeks to preserve the issue for Suprene Court review

inthe light of Apprendi v. New Jersey, 530 U S. 466 (2000).

Apprendi did not overrule Al nendarez-Torres. See Appr endi

530 U. S. at 490; see also United States v. Dabeit, 231 F.3d 979,

984 (5th G r. 2000) (noting that the Suprenme Court in Apprend

expressly declined to overrule Al nendarez-Torres). This court
therefore nust follow Al nendarez-Torres “unless and until the
Suprene Court itself determnes to overrule it.” Dabeit, 231 F. 3d

at 984 (internal quotation marks and citation omtted).
111

For the foregoing reasons, the judgnent of the district court

AFFI RMED
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