IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21203

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

versus
STEVON TODD McCARTER

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

Decenber 26, 2002

Bef ore Hl GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Stevon Todd McCarter appeals his conviction for conspiracy to
possess and possession with intent to distribute nore than five
kil ograns of cocaine. He argues that the district court abused its
discretion in refusing to sever his felon-in-possession of
ammuni tion charge fromthe drug counts, in admtting evidence of an
extraneous offense, and in not instructing the jury that, to
convict McCarter, it had to find that he knew that he was stealing
nmore than five kilograns of cocai ne. Because we conclude that the
trial court abused its discretionin failing to sever the fel on-in-

possession charge from the drug counts, we vacate MCarter’s



conviction and sentence and remand for a new trial, and need not
reach McCarter’s ot her objections.
I

This case involves an el aborate sting operation resulting in
the arrest of several individuals for conspiring to steal noney and
cocai ne frompersons whomthey believed to be drug couriers. There
was evidence at trial that MCarter and a co-defendant, Edward
Russel |, were part of a conspiracy i nvol ving confidential informnt
Phyllis Conner, who was cooperating wth the DEA in an
i nvestigation of drug traffickers. The DEA devel oped a plan to
determne if Russell was interested in stealing drugs and noney.
As instructed, Conner told Russell that sone people she knew were
traveling fromLoui siana to buy drugs. They then proceeded to pl an
a robbery of the drug couriers’ noney and the drugs they were to
pur chase.

On January 7, 1999, the night of the planned sting, DEA agents
pl aced an ice cooler containing six kilograns of cocaine and
$90, 000 in cash inside a notel roomw th Conner. Conner telephoned
Russell, explaining that the drug couriers were at the notel and
that she would lure themfromthe room and | eave a key under her
car so that Russell and his associates could enter the room and
take the cooler. Conner and Russell tal ked several tines. During
one of their conversations, Conner confirnmed that the “noney and

food,” neaning the cash and drugs, were in the notel roomin an ice



cool er. It was also in one of these conversations that Russel
first told Connor that “Cash,” as McCarter was called, was to be
i nvol ved in the robbery.

McCarter and Russell arrived at the scene of the crinme in a
bl ack Volvo, with MCarter at the wheel. Co-conspirators FEric
Bradley and Wlliam Ballard arrived in a maroon Camaro. Bradl ey
and Ballard entered the notel roomand returned to the Camaro with
the cool er of cash and cocaine. As the two cars were exiting the
parking lot, agents stopped them and arrested all four nen. No
drugs or weapons were found on McCarter or in his car, but a box of
anmmunition was found under the driver’'s seat. Six days |ater,
agents executed a search warrant at a residence where MCarter
periodically stayed and found a shotgun in a closet.

On February 1, 1999, McCarter was charged along wth Russel
and Bradley in a two-count indictnent with conspiracy to possess
wth intent to distribute in excess of five kilograns of cocaine
and with possession with intent to distribute in excess of five
kil ograns of cocaine.! Two nonths |ater, the governnent obtained
a superseding indictnent adding fel on-in-possession of anmunition
and shot gun counts agai nst McCarter. Shortly after, McCarter filed
a notion to sever the felon-in-possession counts. The district

court severed the shotgun count but refused to sever the anmunition

! The final superseding indictnent in this case naned Ball ard
as a defendant in this case.



count for trial wth the shotgun count. The governnent
subsequent|ly di sm ssed the shotgun count.

The trial was held in July 1999. MCarter’s defense at trial
was that he believed the plan involved only the theft of noney and
that there was no evidence he agreed to participate in the theft of
drugs or the possession of drugs. McCarter and Russell were
convicted on the conspiracy and cocai ne possession counts, but
McCarter was acquitted on the felon-in-possession count. The
district court denied MCarter’s notion for a judgnent of
acquittal, but granted his notion for a new trial.? On appeal
this court reversed the district court’s order for a newtrial and
remanded with instructions that the jury' s verdict of qguilty be
reinstated. At sentencing, MCarter received concurrent twenty-
year sentences of inprisonnent and a term of supervised rel ease.?

|1

McCarter contends that the district court abused its
di scretion in denying his notion to sever the anmunition count from
the drug counts, because know edge of his prior felony conviction

for burglary prejudiced the jury against himon the drug counts.*

2 United States v. McCarter, No. 99-20920 (5th Cr. Feb. 23,
2001) (unpubli shed).

3 Both McCarter and the governnment filed tinmely notices of
appeal , but after McCarter filed his brief, the governnent noved to
dismss its cross-appeal .

4 Although this court’s wearlier opinion suggested that
McCarter waived the issue of severance by not raising it in his
nmotion for newtrial, that issue was not properly before the court
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McCarter does not dispute the propriety of the counts’ initia
joinder, but rather focuses on the correctness of the court’s
refusal to separate the counts in the interest of justice.®

The district court denied McCarter’s notion to sever because
it concluded that the amrunition count and drug counts arose from
the sanme transaction and therefore the governnment was entitled to
try themtogether. The court didIlimt the formof the evidence of
McCarter’s felony status to the reading of a stipulation to the
jury that he had been convicted of the felony of fense of burglary.
The court also told the jury to consider the evidence only in
regard to the felon-in-possession count.

1]

Federal Rule of Crimnal Procedure 14 allows “separate trials
of counts ... or ... whatever other relief justice requires” if the
court concludes that a defendant may be prejudi ced by a joi nder of
of fenses.® W review the district court’s denial of a severance
for abuse of discretion, and such a decision will not be reversed
“unless there is clear prejudice to the defendant.”’” MCarter

urges that the district court abused its discretion inignoringthe

at that tine. In this appeal, the governnent does not contend that
there is any reason the issue of severance is not properly before
this court.

*Fep. R CGRM P. 14,

6 1d.

" United States v. Holloway, 1 F.3d 307, 310 (5th Gr. 1993).
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danger that the jury would infer guilt on the drug counts because
of his prior felony conviction, and that the district court’s
deci sion was particularly devastating to his defense that he did
not know t he cool er contai ned drugs.

We have | ong recogni zed t he obvi ous dangers i nherent in trying
a felon-in-possessi on count together with other charges, as it acts
as a conduit through which the governnent may introduce otherw se
i nadm ssi bl e evi dence of the defendant’s prior convictions, thereby
potentially tainting thereliability of the verdict rendered by the

jury on the other counts. For this reason, evi dence of a prior
convi ction has | ong been the subject of careful scrutiny and use at
trial’ because of the danger that the jury m ght convict, not based
on the evidence, but because it feels that the defendant is a ‘bad
person.’”® Although the potential for prejudice resulting from
i ntroduction of prior crines evidence in connection with a fel on-
I n-possession charge may be lessened by limting instructions, a
proper inquiry into the propriety of trying the felon count
together with the other charges requires exam ning not only the

efficacy of the |Iimting neasures taken by the trial court, but

al so the strength of the evidence of the defendant’s guilt.® In

8 United States v. Singh, 261 F.3d 530, 534 (5th Gr. 2001).

® Holloway, 1 F.3d at 312 (looking to whether the evidence
proffered at trial was overwhelmng as to the defendant’s quilt);
see also United States v. Nguyen, 88 F.3d 812, 816-17 (9th Cr.
1996) (reasoning that “the strength of the evidence against the
def endant and the nature and efficacy of the nethods enployed to
guard agai nst prejudi ce” shoul d be eval uated i n det erm ni ng whet her
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certain cases, the translucency of the governnent’s ill notive for
adding the felon-in-possession count is also a factor in
det ermi ni ng whet her severance was warrant ed. 1°
Here, the district court provided the followng limting
instruction in its jury charge:
Def endant Stevon Todd McCarter and the governnent have
stipulated that he was previously convicted of a
burglary, a felony. This conviction was brought to your
attention only because it is an elenent of the offense
charged in Count Three. The fact that M. MCarter was
previously convicted of a felony does not nean that he
commtted any offense for which heis ontrial today, and
you must not use this prior conviction as proof of the
of fenses charged in the i ndi ct nent except wth respect to
t he second el enment of Count Three.
Al though juries are generally presuned to have followed jury
instructions, we recognize that, oftentines, “[t]o tell a jury to
i gnore the defendant’s prior convictions in determ ni ng whet her he
commtted the offense being tried is to ask human bei ngs to act
wth a neasure of dispassion and exactitude well beyond norta

capabilities.”! Nevertheless, in certain circunstances we have

a district court abused its discretionin denying a notion to sever
a fel on-in-possession count).

10 See, e.g., Holloway, 1 F.3d at 310; United States v. Jones,
16 F.3d 487, 492 (2d Cr. 1994).

11 Daniels, 770 F.2d at 1118; see also Jones, 16 F.3d at 493
(reasoning that although “jurors are presuned to follow
instructions fromthe court,” it “would be quixotic to expect the
jurors to performsuch nental acrobatics” in cases in which fel on-
I n-possession counts are joined with other counts).
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found simlar limting instructions to be sufficient to cure
prej udi ce. '?

McCarter urges that, given the scant evidence of his know edge
that cocaine was in the cooler, the jurors likely disregarded the
instruction and convi cted hi mon account of their know edge of his
prior conviction. The evidence onthe recordis |legally sufficient
to support the jury's finding that McCarter knew the contents of
the cooler,®® but it is thin. The governnent introduced no
testinony showing that MCarter had been infornmed by any person
t hat the robbery m ght involve drugs as well as noney. Rather, the
evi dence of his know edge was circunstantial, centering on the fact
that McCarter comruni cated with Russell several tines on the day of
the robbery, that MCarter was wth Russell during sone of
Russell’s phone conversations with Conner on the day of the
robbery, and Conner’s testinony that McCarter was the “engi neer” of
t he robbery and was sonmeone with “experience” conducting this type
of crinme. Although it was not unreasonable for the jury to infer

that, as one of the planners, McCarter knew that the robbery could

12 See, e.g., United States v. Bullock, 71 F.3d 171, 175 (5th
Cr. 1995) (“Bullock cannot show that he was prejudiced by the
failure to sever the counts, as the court adnoni shed the jury that
it could consider Bullock's prior felony conviction only in
connection with the firearmcount. Any possi bl e prejudice could be
cured with proper instructions and juries are presuned to follow
their instructions. Therefore, the jury instructions were
sufficient to cure any possible prejudice.”).

13 United States v. MCarter, No. 99-20920 (5th Cir. Feb. 23,
2001) (unpubli shed).



i nvol ve drugs, “we cannot say that the evidence against [ MCarter]
was so overwhelmng that the jury was not unfairly influenced by
the fact that they were judging a felon.”

McCarter al so urges that the governnent’s notive in addi ng the
fel on-in-possessi on count was i nproper. He contends that although
t he governnent knew as of his arrest on January 7, 1999, that he
was a convicted felon and that ammunition was found in the vehicle,
and knew six days later that a shotgun was found in a residence
where he periodically stayed, the initial indictnment returned on
February 1 alleged only conspiracy to possess and possession with

intent to distribute over five kilogranms of cocaine. On March 5,

4 Holloway, 1 F.3d at 312; see also United States v. Singh
261 F.3d 530 (5th Gr. 2001). In Singh, the defendant was charged

with harboring illegal aliens for comrercial advantage and wth
being a felon in possession of a firearm he was acquitted on the
firearmcount and convicted of harboring. 1d. at 533. During the

course of the trial, the jury learned of Singh's prior felony
conviction, for unlawful possession of food stanps. On appeal
Singh argued that the counts were wunrelated and therefore
inproperly joined, and that this inproper joinder harnmed him at
trial because evidence of his past conviction and evidence of his
i nvol venment with firearns unduly prejudiced the jury agai nst him
and resulted in his conviction for harboring. |d.

In determ ning whether the trial court abused its discretion
in denying Singh’s notion for severance, we reasoned that the
evi dence could have prejudiced the jury on an inportant issue
whet her Singh knew that the immgrants he had hired were working
illegally. Id. at 534. Singh denied such know edge, but the fact
of his prior conviction, coupled with his participationin firearm

transactions and practice of carrying firearns, “was arguably
determnative as to whether the jury would believe him on this
crucial issue of fact.” 1d. Because of the high potential that

this evidence corrupted the jury’s verdict, we found the district
court’s denial of the notion for severance an abuse of discretion.
| d.



1999, MCarter filed a notion in |limne seeking to exclude the
prior felony conviction as well as the amunition and shotgun
evidence, and filed his brief in support on March 15, urging in it

1]

that the defendant’s prior burglary conviction did “not involve
di shonesty or false statenent and [was] too renpte” in tinme to be
adm ssible. On March 31, the governnent filed its response to the
nmotion, opposing MCarter’s request to exclude his prior
convictions and the ammunition and shotgun evidence. Only a day
later, on April 1, 1999, the governnent obtained a superseding
i ndi ctment adding felon-in-possession of ammunition and shotgun
counts.

McCarter alleges that this tineline casts doubt on the
legitimacy of the governnment’s inpetus in adding the felon-in-
possession counts, because they are absent from the initial
i ndi ctment and made their appearance shortly after McCarter sought
to exclude the prior conviction and shotgun and anmunition
evidence. He further asserts that the governnment’s dism ssal of
the shotgun count after the district court severed it, and the
weakness of the evidence on the ammunition count, bolsters his
contention that the prosecution was attenpting to shore its thin
evi dence that McCarter knew drugs were to be in the cooler.

The ci rcunst ances surroundi ng t he governnent’s addition of the
fel on-in-possession counts, coupled wth the lack of evidence
supporting the ammunition count, as evidenced by the not guilty
verdict on that count, leads us to “[t]he ineluctable conclusion

10



that the governnent added the count[s] solely to buttress its

case on the other counts.”®™ |In United States v. Holloway, we
criticized the governnent’s addition of a fel on-in-possession count
to the other counts charged, explaining that we could discern no
basis for the prosecutor to “have included this weapons charge in
the indictnent in the first place unless he was seeking to get
before the jury evidence that Ilikely wuld be otherw se
i nadm ssible, i.e., that Holl oway was a convicted fel on and that he
had a weapon on his person when arrested.”® Simlarly, the Second
Crcuit reasoned in United States v. Jones,

[t] he governnent’s indictnment tactics belie its present

claimthat the felon in possession count was not unfairly

prej udi ci al . It added the felon in possession charge

only after the first trial on the bank robbery charges

ended with a hung jury, split ten to tw for acquittal.

No new facts supported the belated addition of the

charge, and even if the governnent got a conviction on

the new charge, it could not secure a |onger sentence

17

The D.C. CGrcuit has also taken issue with the governnent’s
addition of felon-in-possession counts to strengthen its case on
ot her charges:

[ A] side consequence of the [fel on-in-possession] | aw has

been to provide federal prosecutors with a powerful tool

for circunventing the traditional rule against

i ntroduction of other crimes evidence. Whenever an ex-
felon is charged with commtting a crine involving the

15 Jones, 16 F.3d at 492.
1 F.3d at 310.
7 Jones, 16 F.3d at 492.
11



use of a gun, prosecutors may inform the jury of the
def endants' prior convictions nerely by taking the tine
to include a charge of firearns possession.

The results in this case are instructive. Daniels
was sentenced to concurrent prison terns of ten years for
ar ned bank robbery, four years for carrying an unlicensed
pistol, and two years for possession of a firearmafter
a felony conviction. The conviction for possession is
thus virtually certain to have no effect on the tine
served by the defendant; all the governnent obtained by
addi ng t he possession count was the ability to tell the
jury that Daniels had previously been convicted of a
f el ony.

We do not believe Congress had such a tactic in mnd
when it crimnalized possession of firearns by ex-fel ons,
and we do not believe the federal judiciary should
encourage or countenance this use of the | aw. 8

W find that the only reasonable explanation for the
governnent’s Jlate addition of the felon-in-possession counts
agai nst McCarter was to strengthen its case on the drug counts by
informng the jury of his prior felony conviction. At the hearings
on the notion to sever, the governnent’s main argunent to the tri al
judge, who voiced concern over the prejudice of a felony
conviction, was that the anmunition was found in the arrest at the
robbery site and that the governnent was entitled to try all these
facts together. McCarter’s counsel nade two telling responses.
First, that he had no objection to the subm ssion of the amunition
evidence at trial —the felony conviction was the problem Second,
the court was severing the shotgun count, so the two “gun” counts
could be tried together in less than a day. That is, the

gover nnent woul d | ose none of the evidence that was associated with

8 United States v. Daniels, 770 F.2d 1111, 1118 (D.C. Cir.
1985) .

12



t he robbery and suffer no i nconveni ence because a separate trial of
the shotgun case was required in any event. The district court
took the position that the government was entitled to try all the
same transactions in one trial.

O course the governnent never proceeded with the severed
shot gun count —the ammuni ti on count brought the felony conviction
before the jury. This exchange only makes pl ai ner the governnment’s
effort to use the felony conviction. That was not its right. And
here, when the evidence was so thin that the trial judge |ater
granted a new trial, its purpose and effect was prejudice.

|V

Taken together, the weakness of the evidence of MCarter’s
know edge of the contents of +the cooler and the dubious
ci rcunst ances surrounding the addition of the felon-in-possession
charges require that we find the district court abused its
discretioninrefusing to sever the counts. Accordingly, we vacate
McCarter’s conviction and remand for a new trial.

VACATED and REMANDED.
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