IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20845

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

ver sus

JACOBO | SAI AS CHAVEZ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

February 4, 2002
Before POLI TZ, H GE NBOTHAM and CLEMENT, GCircuit Judges.
CLEMENT, Circuit Judge:

The governnent appeals from the district court’s order
granting the defendant’s notion to suppress and dism ssing the
indictment with prejudice. For the follow ng reasons, we reverse
the district court’s suppression ruling, vacate the district
court’s order of dismssal, and remand for further proceedings
consistent with this opinion.

| .
In the early norning hours of My 19, 2001, Jacobo |saias

Chavez was working as a uniforned and visibly arned security guard



stationed outside of the Fiesta Latina N ghtclub (“the club”) in
Houston, Texas. At approxinmately 4:00 a. m, |aw enforcenent agents
converged at the club in connection with “Operation Bar Fly,” a
mul ti-agency investigation of nightclubs engaged in the unlawf ul
after-hours sale of alcoholic beverages.! After undercover Texas
Al cohol Beverage Conm ssion (“TABC') agents entered the club and
were served al cohol in violation of Texas liquor laws,? two Harris
County sheriff’s deputies approached Chavez and, speaking in
English, requested to see his driver’s license and security
of ficer’s comm ssion (which confers authority to carry a firearm
Chavez conplied with the officers’ request.

Wil e retaining Chavez’s |icense and conm ssion, but w thout
taking his gun, the officers instructed Chavez to acconpany themto
a location across the club’'s parking lot, allegedly because the
deputies had trouble communicating with Chavez in English and
needed transl ati on assi stance. They brought Chavez to Inmgration

and Naturalization Service (“INS") agent Richard D. Perez,® who,

! Operation Bar Fly was a joint effort by the Texas
Al cohol i ¢ Beverage Conm ssion, the Harris County Sheriff’s
O fice, the Houston Police Departnent, the Texas Comm ssion on
Private Security, the Immgration and Naturalization Service, and
t he Bureau of Al cohol, Tobacco and Firearns.

2 Texas law prohibits the sale of alcohol after 2:00 a. m

3 The testinony adduced at the suppression hearing was
i nconsi stent as to whet her Chavez was brought across the parking
ot to Perez or whether Perez cane to Chavez where Chavez was
standing with the deputies. Chavez testified that Perez cane to
him whereas agent Perez testified that the deputies brought
Chavez to him The district court credited Perez’s version of
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speaking in Spanish, identified hinself as an I NS agent and asked
Chavez two questions relative to his immgration status. Chavez
readily responded that he was a Mexican national in the United
States illegally. Imediately thereafter, agents with the Bureau
of Al cohol, Tobacco and Firearns arrested Chavez and seized his
firearm

Chavez was indicted on one count of being an alien in
possession of a firearmin violation of 18 U.S. C. 88 922(g)(5) and
924(a)(2). Thereafter, he noved to suppress his statenents and t he
firearm advancing several alternative theories: (1) that he was
seized wi thout reasonable suspicion in violation of the Fourth
Amendnent; (2) that he was not apprised of his Mranda rights in
contravention of the Fifth Anmendnent; and (3) that his arrest was
the result of a racial profiling schene violative of Fourteenth
Amendnent equal protection guarantees.

After a hearing, the district court granted Chavez’'s notion to
suppress on Fourth Amendnent grounds.* The court observed that the
initial encounter in which the officers requested to see Chavez’s
i cense and comm ssion was constitutionally perm ssible, but found
t hat Chavez was “tenporarily detained to ascertain whether he was

legally carrying a permt for the firearm” Finding that there was

the facts.

4 Because it ruled in favor of Chavez on his Fourth
Amendnent claim the district court did not find it necessary to
reach Chavez’'s Fifth and Fourteenth Anendnent argunents.
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no sufficiently particularized reason to further question Chavez
once he provided the requested docunentation, the court concluded
that the officers |acked reasonable suspicion to continue their
questioning. On this basis, the court entered an order di sm ssing
the indictnment wth prejudice. The governnent tinely filed a
noti ce of appeal. Counsel for Chavez conceded in his brief and at
oral argunent that the district court’s dism ssal of the indictnent
was erroneous.

.

A

In considering a ruling on a notion to suppress, we reviewthe

district court’s factual findings for clear error and its |ega
conclusions, including its wultimte conclusion as to the
constitutionality of the | aw enforcenent action, de novo. United

States v. Carreon-Palacio, 267 F.3d 381, 387 (5th Gr. 2001). W

view the evidence in the |light nost favorable to the party that
prevailed in the district court —in this case, Chavez. United

States v. Jordan, 232 F.3d 447, 448 (5th Cr. 2000).

1
The governnent contends that Chavez’s entire encounter wth
| aw enforcenent authorities, including his interaction wth agent
Perez, was nerely a police-citizen encounter that did not rise to
the level of a Fourth Amendnent seizure. Chavez conceded in the

district court that his initial encounter with the deputies in



whi ch they asked himfor his |license and conm ssion did not offend
the Fourth Amendnent. However, Chavez urged, and the district
court agreed, that the encounter was transfornmed into a detention
subject to Fourth Anendnent protection when the deputies, after
recei ving satisfactory proof of his identification and authority to
carry a weapon, took Chavez to agent Perez for further questioning.

Not every encounter between a citizen and a police officer

inplicates the Fourth Arendnent. |INS v. Del gado, 466 U. S. 210, 215

(1984). Cenerally, police questioning, by itself, does not fal
wthin the anbit of Fourth Amendnent protections. Id. at 216
However, aninitially consensual encounter may ripen into a sei zure
requiring reasonabl e suspicion or probable cause if an officer, by
means of physical force or showof authority, restrains the |liberty
of a person. |d. at 215.

Chavez’ s encounter with police occurred while he was worKking
as a security guard. As the Suprene Court observed in INS v.
Del gado, 466 U.S. at 218, “when people are at work their freedomto
nmove about has been neaningfully restricted, not by the actions of
|aw enforcenent officials, but by the workers’ wvoluntary
obligations to their enployers.” Were novenent is restricted by
a factor independent of police conduct, the proper inquiry is
“whet her a reasonable person would feel free to decline the
officers’ requests or otherwise termnate the encounter.” Florida

v. Bostick, 501 U S. 429, 436 (1991). W nust consider all the

circunstances surrounding the encounter and ask whether the

5



of ficers’ conduct woul d have caused a reasonabl e person to believe
that he was not free to ignore the police presence and go about his
busi ness. 1d. at 437. The “reasonabl e person” test presupposes an
i nnocent person. 1d. at 438.

I n support of his contention that he was sei zed, Chavez relies

on the Suprene Court’s plurality decisionin Florida v. Royer, 460

U S 491 (1983). There, two plain-clothes airport detectives
approached Royer on an airport concourse and requested to see his
airline ticket and driver’s license. Wthout returning the ticket
and |icense, the detectives asked Royer to acconpany themto a
smal | room approximately 40 feet away, and Royer conpli ed. The
Suprene Court found the officers’ initial conduct in requesting
Royer’s ticket and |icense was perm ssi ble, but concluded that the
encounter ripened into a detention for the purposes of the Fourth
Amendnent “when the officers identified thenselves as narcotics
agents, told Royer that he was suspected of transporting narcotics,
and asked himto acconpany themto the police room while retaining
his ticket and driver’s license and without indicating in any way
that he was free to depart.” |[d. at 501.

Royer is factually simlar to this case in that the officers
br ought Chavez to another |ocation while retaining his
docunent ati on. But Royer is readily distinguishable fromthe other
facts of this case. Here, the entire encounter took place in a
public setting; unlike Royer, Chavez was not taken to a small room
outside of the public’s view, but remained in a crowded parki ng | ot
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at all tines. In addition, Chavez was never told that he was
suspected of crimnal activity. To the contrary, there is sone
indication in the record that because of the apparent | anguage
barrier between Chavez and the deputies, Chavez was brought to
agent Perez nerely for transl ation assistance, not to “hol d’ Chavez
for a crimnal investigation.

This case presents another fact not present in Royer:
Thr oughout the encounter, Chavez remained in control of his firearm
despite the officers’ know edge that he was arned. Notably, at no
time prior to his formal arrest did the officers attenpt to renove
his gun fromhim W find the suggestion that a reasonabl e person
woul d believe that he was not free to leave while he remained
visibly armed with a firearm untenable.

Further, there is no record evidence that the officers’
conduct was acconpani ed by any coercive show of authority (e.q.
use of a commandi ng tone of voice, physical contact wth Chavez,
etc.). Chavez testified that none of the officers had their guns
drawn at any tinme during the incident and that no one told hi mthat
he was not free to | eave. W al so observe that Chavez was wor ki ng
as a security guard at the tinme of his alleged seizure. Chavez
acknow edged that in his capacity as a security guard, he routinely
dealt with | aw enforcenent officers. This fact necessarily factors
into our analysis, for it follows that a reasonabl e person worKking
as a security guard would not be inclined to find this type of
contact with | aw enforcenent coercive.
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Considering all the circunstances surrounding this encounter,
we find that a reasonable person in Chavez' s position would have
felt free to ignore the officers’ questioning. On bal ance, the
evi dence does not reveal a coercive atnosphere; rather, the record
indicates that Chavez, an arned security guard accustoned to
dealing with | aw enforcenent, voluntarily answered agent Perez’s
brief questions.

In reaching this conclusion, we underscore that the rel evant
inquiry requires consideration of thetotality of the circunstances
present in a specific case. No one factor is necessarily
determ native. Indeed, the Suprene Court in Royer indicated that
there was no litnus test for determning whether a consensua
encounter escalates into a seizure. Royer, 460 U S. at 506. Qur
consideration of the totality of the circunstances present in this
case reveals that the officers’ conduct was not sufficiently
coercive to transformthis consensual encounter into a detention.
As such, the district court erred when it found ot herw se.

2.

Even if Chavez had been seized, we find that there is anple
evidence in the record that the officers possessed reasonable
suspicion sufficient to detain Chavez. An officer may, consistent
with the Fourth Amendnent, tenporarily detain a person when the
of ficer has a reasonable, articul able suspicion that a person has

commtted or is about to commt a crine. Terry v. Chio, 392 U S

1, 30 (1968). Reasonabl e suspicion has been described as “‘a
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particul ari zed and objective basis’ for suspecting the person

stopped of crimnal activity,” Onelas v. United States, 517 U. S.

690, 696 (1996); to satisfy Fourth Amendnent dictates, the stopping
officer nust be able to “articulate nore than an ‘inchoate and
unparticul ari zed suspicion or “hunch”’ of crimnal activity.”

I[Ilinois v. Wardlaw, 528 U. S. 119, 123-24 (2000). Thus, “[while

‘reasonabl e suspicion’ is a | ess demandi ng standard than probabl e
cause and requires a show ng considerably | ess than preponderance
of the evidence, the Fourth Anendnent requires at |east a mninma
| evel of objective justification for making the stop.” [d. at 123.
In assessing the validity of a stop, the court considers “the

totality of the circunstances —the whole picture.” United States

v. Sokolow, 490 U.S. 1, 7-8 (1989).

In this case, the governnent advances two bases for reasonabl e
suspi ci on. First, it maintains that the agents had reasonable
suspicion to believe that Chavez was ai di ng and abetting the club’s
illegal activities. Second, the governnent asserts that the
of ficers possessed a reasonable suspicion that Chavez was an
undocunented alien. Chavez contests both of the governnent’s
contenti ons.

In viewof all the circunstances surrounding this incident, we
conclude that there was reasonable suspicion that Chavez was an
illegal alien. According to an INS nenorandum of investigation
i ntroduced by Chavez at the suppression hearing, the targeted cl ubs
“enploy arnmed security guards that are facilitating many of the
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[illegal] activities” inside the bars and “[o] n previ ous occasi ons
these private security guards have been found to be in the country
illegally and charged with 18 U S C 922(g), illegal alien in
possession of a firearm” The nmenorandum goes on to |ist several
security guards who were charged with being an alien in possession
of afirearm Moreover, Chavez was in a |l ocation of known cri m nal
activity —at approximately 4:00 a.m, he was outside a nightclub
t hat | aw enforcenent agents had determ ned was operating illegally.

See Wardlaw, 528 U. S. at 124 (stating that the characteristics of

a location factor into the Terry reasonabl e suspicion anal ysis).
In addition, it is undisputed that Chavez does not speak English
fluently; agent Perez testified that the sheriff’s deputies brought
Chavez to hi mfor translation assistance. G ven his all eged status
as a licensed security guard, Chavez’'s poor English-speaking
ability dovetails with the report that the clubs were enploying
illegal aliens as security guards. The totality of this evidence
convinces us that there was a justifiable reason to suspect Chavez
of being an alien and to question himfurther. Accordingly, the
district court erred in granting Chavez’s notion to suppress and in
di sm ssing the indictnent on that basis.
B

As noted above, because the district court found the Fourth
Amendnent claimdispositive, it did not reach Chavez’s alternative
argunents under the Fifth and Fourteenth Amendnents, nanely that
his incrimnating statenents were obtained in violation of Mranda
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and that his arrest was the consequence of an illegal racial
profiling operation.® W find that the proper resolution of these
remai ning i ssues i s “beyond any doubt,” and therefore we exercise
our discretionary authority to decide them on this appeal.

Singleton v. Wilff, 428 U S. 106, 121 (1976); see Geen v. Levis

Motors, Inc. 179 F.3d 286, 293 (5th Gr. 1999).
1
Chavez nmaintains that the incrimnating statenents he nmade in
response to agent Perez’s questioning are i nadm ssi bl e because t hey
were obtained in violation of his Fifth Amendnent privil ege agai nst

self-incrimnation as guaranteed by Mranda v. Arizona, 384 U S

436 (1966). We find this argunent unavailing.
M randa’ s procedural safeguards attach “only where there has
been such a restriction on a person’s freedomas to render him‘in

cust ody. Stansbury v. California, 511 U. S. 318, 322 (1994). To

ascertain whether an individual was in custody, we exam ne all of
t he ci rcunstances surroundi ng the i nterrogation, but ultimtely ask
“whet her there [was] a ‘formal arrest or restraint on freedom of
movenent’ of the degree associated with a formal arrest.” 1d.

It is clear fromthe record that Chavez was not in custody
wthin the neaning of Mranda. We have already exam ned the

ci rcunst ances surroundi ng Chavez’ s police encounter and concl uded

5> At oral argunent, Chavez argued that the district court
has already found that Operation Bar Fly targeted Latino cl ubs.
Al t hough the district court did state as nmuch, it did not address
the | egal consequences of that fact.
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that he was not seized within the neaning of the Fourth Amendnent.
That analysis is relevant here and causes us to conclude that
Chavez was not under arrest or subject to a restraint of his
freedomconparable to formal arrest. Chavez was never told that he
was under arrest or that he could not |eave. There is no evidence
that the officers threatened or physically restrained himin any
way. G ven these circunstances, it is clear that Chavez was not in
custody at the tinme he admtted that he was in the country
illegally. Therefore, the officers’ questioning did not constitute
a custodial interrogation requiring the issuance of Mranda
war ni ngs.
2.

Chavez al so sought the exclusion of his statenents and t he gun
on the ground that his arrest was the result of illegal racial
profiling in violation of the Equal Protection C ause. |n support
of this allegation, Chavez points to an |INS nenorandum of
investigation that states that Operation Bar Fly targeted 100
Latino bars on the night in question.

Nei t her the Suprene Court nor our Court has ruled that there
is a suppression renedy for violations of +the Fourteenth
Amendnent’s Equal Protection Cause, and we do not find it
necessary to reach that issue here. For even if we assune arguendo
that the Fourteenth Anmendnent does provide such an exclusionary
remedy, it is plain that Chavez has failed to offer proof of
discrimnatory purpose, a necessary predicate of an equal

12



protection violation. See Washington v. Davis, 426 U S. 229, 239-

42 (1976) (requiring proof of discrimnatory intent in equal
protection cases). Neither the testinony adduced at the hearing
nor the INS nenorandum reveals any intention to inpermssibly
target only Latino clubs, much |l ess to target Chavez individually.?
Absent proof of discrimnatory intent, Chavez's equal protection
claimfails.

L1,

For the foregoing reasons, the district court’s order granting
Chavez’s notion to suppress is reversed, the order of dismssal is
vacated, and the <case is remanded for further proceedings
consistent with this opinion.

REVERSED, VACATED AND REMANDED.

6 1Indeed, the testinony at the hearing suggested that the
governnent had a legitimte, non-discrimnatory basis for
selecting the clubs targeted in connection with Operation Bar
Fly. TABC agent M chele Carr testified that the clubs were
targeted because of their history of conplaints or cases of
selling liquor after hours. The I NS nenorandum further
identifies the after hours sale of al coholic beverages as
contributing to various offenses associated with the cl ubs,

i ncl udi ng gang violence, fighting, and illegal drug trafficking.
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