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Sept enber 23, 2002

Before DAVIS, DeMOSS, and STEWART, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Plaintiff 1Q Products Co. brought suit agai nst defendants
Pandora Manufacturing, Inc. (fornmerly known as Snap Products,

Inc.) and Pennzoil Products Co., alleging that defendants fal sely



advertised their conpeting tire inflator product, Fix-A-Flat, in
violation of the Lanham Act. The district court granted sunmary
judgnent in favor of defendants. For the reasons given bel ow, we
affirm

l.

This case involves conpeting tire inflator products.
Plaintiff 1Q Products Co. (“1Q@) manufactures tire inflators
under the brand nanmes Repair Safe, AirUp, and Prims. Defendant
Pandora Manufacturing, Inc. (fornmerly known as Snap Products,
Inc.) and | ater defendant Pennzoil Products Co. (“Pennzoil”)
manuf actures a conpeting tire inflator called Fix-A-Flat.! 1Q
alleges that fromearly 1994 to February 18, 1999, the defendants
failed to | abel the product as “flanmable” and fal sely adverti sed
Fi x- A-Fl at as “non-explosive” in violation of the Lanham Act.
Accordingly, 1Qargues that it is entitled to lost profits,

di sgorgenent of defendants’ ill-gotten profits, and attorneys’
f ees.

Atire inflator is a can of chem cals under pressure that a
nmotorist uses to repair a leak in an autonobile tire until a nore
permanent repair or replacenent can be nmade. A notorist uses a
tire inflator to inject pressurized gas into atireto inflate it

and also to patch the leak wwth a liquid sealant. Tire inflators

. The parties sell these tire inflators to retailers, not
directly to consuners.



may be dangerous if their forrmula is flanmabl e or expl osive
because repairnmen nmaki ng permanent repairs to damaged tires use
metal tools and occasionally weld wheel rinms while working on
damaged tires. These activities may create sparks, which can
cause a fire or expl osion.

Snap Products began manufacturing and marketing Fi x-A-Fl at
in 1990. 1In early 1994, Snap introduced a new formula of Fix-A-
Flat, which is at issue in this lawsuit. 1Q contends that this
generation of Fix-A-Flat was both flammabl e and expl osive. On
Novenber 4, 1997, Snap sold Fix-A-Flat and its “Snap” trade nane
to Pennzoil.? Pennzoil continued to sell Snap’s 1994 formul a of
Fi x-A-Flat until January 1998, when Pennzoil slightly nodified
the formula. Both parties agree that this slight change did not
significantly alter the flamability or expl osiveness of the
product for purposes of this lawsuit. Pennzoil continued to sel
this slightly nodified version of Fix-A-Flat until February 18,
1999, when it recalled the product and began selling a new
formula of Fix-A-Flat.

| Q argues that fromearly 1994 to February 18, 1999, the

Fi x-A-Flat formula was flanmabl e and expl osive.® Neverthel ess,

2 Snap changed its nane to Pandora on February 1, 1998.

8 Because of a rel ease executed between | Q and Pandora in
a prior suit, 1Qs clains are limted to the period of March 25,
1997 through February 18, 1999. | Q does not contend that the
formulation of Fix-A-Flat that Pennzoil began narketing after
February 18, 1999 is falsely | abel ed or adverti sed.
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| Q al l eges that the defendants failed to | abel Fix-A-Flat
properly as “flammable” or “extrenely flammable” as required by
federal law. 1Q also nmaintains that the defendants falsely
advertised that Fix-A-Flat was “non-expl osive.”

| Q brought suit against Snap in June 1998, alleging that the
def endants’ fal se advertising violated the Lanham Act. Pandora
(Snap’ s new corporate nane) filed an answer and counterclai m
against 1Q In August 1998, Pennzoil intervened and filed a
conplaint against 1Q |Q then counterclainmed agai nst Pennzoi l

The district court granted the defendants’ notion for
partial summary judgnment on March 13, 2001. The district court
concluded that (1) 1Q s clains that the defendants fal sely
advertised Fix-A-Flat as non-flammable were Iimted to the
defendants’ alleged failure to | abel Fix-A-Flat properly as
“flanmmabl e;” and (2) so construed, Qs flammability clains did
not survive summary judgnent. On July 5, 2001, the district
court granted final sunmary judgnent for the defendants on the
remai ni ng i ssues. | Q now appeal s.

1.

|Q first argues that the district court erred by granting
summary judgnent for the defendants on 1Q s clains that the
defendants fal sely advertised Fix-A-Flat as “non-flamable” in

violation of the Lanham Act. W review the district court’s



grant of sunmary judgnent de novo.*

As an initial matter, we nust resolve whether the district
court properly limted Qs clains to the defendants’ failure to
| abel Fix-A-Flat cans as “flammable.” 1 Q maintains that its
conpl ai nt should not be so narrowy construed, but should be read
to allege that the defendants also affirmatively advertised Fi x-
A-Fl at as “non-flammabl e.”

The district court rejected this argunent in its March 13,
2001 order granting partial summary judgnent to the defendants
and later clarified its holding inits July 5 2001 order. The
district court reasoned that:

| Q never pled any clains related to flammbility under the

Lanham Act other than the failure to | abel the Fix-A-Flat

can. 1Q never anended its pleading to expand its claimto

i nclude other affirmative representations of non-

flammability. Discovery has |ong been closed, trial is

imm nent, and the tinme has passed when such an anendnent

woul d not be severely prejudicial to Defendants.?®

After reviewing the record, we agree. |1Q s conplaint
nowhere all eges that the defendants affirmatively m srepresented
Fix-A-Flat as “non-flammable.” On the contrary, the conpl ai nt
states, in relevant part, that:

These m srepresentati ons have occurred because (i) Snap has

not-as required by federal |aw-labeled its Fix-A-Flat as

“Fl ammabl e,” thereby falsely representing that Fix-A-Flat is

“non-fl ammabl e’ when, indeed, it is not; and (ii) Snap has
fal sely represented Fix-A-Flat as containing a “Non-

4 See Blow v. Gty of San Antonio, 236 F.3d 293, 296 (5th
Cr. 2001).

s R at 1809-10.



Expl osi ve Formul a.”®
Admtting that it never expressly alleged that the defendants
affirmatively represented that Fix-A-Flat was “non-flammble,” 1Q
urges this court to interpret the term “non-explosive,” as used
in the conplaint, to include within its scope the term “non-
flammable.” This argunent is unpersuasive. Throughout its
conplaint, 1Qconsistently treats its clains that the defendants
failed to | abel Fix-A-Flat as “flamabl e” and that they
affirmatively advertised the product as “non-expl osive” as two
di stinct concepts. WMreover, while the two terns are rel ated,
they are not mutually exclusive; significantly, according to the
ordi nary understanding of the terns, material nmay be flammbl e--
that is, tend to burn--while not being explosive.” Gven the
| ack of any assertion in the conplaint that the defendants made

affirmati ve m srepresentations that Fix-A-Flat was “non-

6 R at 4.

! Webster’s Third New International Dictionary defines
“fl anmabl e” as “capabl e of being easily ignited and of burning with
extrene rapidity.” Wbster’'s Third New International D ctionary
864 (1993). It defines “explosive” as “relating to, characteri zed
or operated by, or suited to cause explosion.” Id. at 802.
“Explosion,” in turn, is defined as “a violent expansion or
bursting that is acconpanied by noise and is caused by a sudden
release of energy from a very rapid chemcal reaction, from a
nucl ear reaction, or from an escape of gases or vapors under
pressure.” 1d.

In absence of technical expert testinony giving a
specialized technical neaning of a term we wuse its ordinary
meani ng. | Q offered no expert testinony tending to support the
argunent it now advances-i.e. that all flamable materials are
expl osi ve and vi ce versa.
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flammable” and 1Q s failure to anend its conplaint in atinely
fashion, we conclude that the district court correctly limted
Qs flammability clains to the defendant’s alleged failure to
| abel the Fix-A-Flat cans as “flammable.”

| Q next argues that the district court inproperly granted
summary judgnent for the defendants on its clains that the
defendants failed to properly |abel Fix-A-Flat as “flammble” or
“extrenely flammbl e’ as required by federal law. |1Q asserts
that the om ssion of the word “flammabl e” from Fi x-A-Flat’s | abel
m sl ed consuners into believing that the product had passed the
federal l y-mandated fl ane extension test required under 16 C. F. R
8§ 1500. 3(c)(6)(vii).

The Lanham Act inposes liability on “[a]ny person who .
uses in commerce any . . . false or msleading description of
fact, or false or msleading representation of fact, which
in comrercial advertising or pronotion, m srepresents the nature,
characteristics, qualities, or geographic origin of his or her or
anot her person’s goods, services, or commercial activities.”® As
explained nore fully below, the district court granted summary
judgnent for the defendants on |Q s failure to |abel clains
primarily because it reasoned that 1Q was attenpting to use the

Lanham Act to circunmvent the Federal Hazardous Substances Act

8 15 U.S.C. § 1125(a)(1)(B) (2002).
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(“FHSA").° A brief overview of federal regul ation of hazardous
substances is therefore appropriate.

The FHSA establishes a conprehensive schene of product
regul ati on and | abeling.! The Consuner Product Safety
Comm ssion (“CPSC’) is responsible for enforcing the FHSA and
promul gating, interpreting, and enforcing regul ati ons under the
FSHA. 1 The CPSC has the discretion to exenpt substances from
the FHSA's full requirenents!? and to determ ne whether to
prosecute FHSA viol ations.®® The FHSA does not authorize a
private cause of action.

Since 1994, 1Q has conpl ai ned about Fix-A-Flat to the
Federal Trade Comm ssion (“FTC’) and the CPSC. The FTC referred
| Q@ s conplaint to the National H ghway Traffic Safety
Adm ni stration, which declined to take any regul atory acti on.

Li kewi se, the CPSC investigated and refused to take further
action.

The district court granted partial summary judgnent for the
defendants on 1Q s failure to label clains in its March 13, 2001

order. The district court explained that by bringing a Lanham

9 15 U.S.C. §§ 1261-78 (2002).
10 Id.

t Id.

12 15 U S.C. § 1262.

13 16 C.F.R § 1009. 8.



Act cl ai magai nst defendants for failing to properly | abel Fix-A-
Flat, “1Qis inpermssibly attenpting to circunmvent the FHSA by
converting the Lanham Act into a vehicle to enforce the FHSA

whi ch bars private actions, and to usurp the regulatory function
of the CPSC here.”' |n reaching this conclusion, the district
court relied on three cases, which we discuss bel ow

First, in Mylan Laboratories, Inc. v. Matkari,® the

plaintiff drug manufacturer brought a Lanham Act clai magainst a
conpeting drug manufacturer and its officers, alleging that the
def endants’ use of package inserts, brochures, and advertisenents
vi ol ated the Lanham Act because these materials fal sely
represented or inplied that the drugs had been approved by the
FDA. The Fourth Crcuit affirned the district court’s dism ssal
of the case under Rule 12(b)(6).'® The court explained that the
plaintiff did not allege that the defendants affirmatively
represented that the drugs were “FDA-approved.”! The court
further reasoned that:
[ T]hat fatal deficiency cannot be cured by contentions

that the very act of placing a drug on the market, with

st andard package inserts often used for FDA-approved drugs,

sonehow i nplies (falsely) that the drug had been “properly

approved by the FDA.” Such a theory is, quite sinply, too
great a stretch under the Lanham Act. W agree with the

14 R at 1312.

15 7 F.3d 1130, 1137-39 (4th Gr. 1993)
16 | d.

1 ld. at 1139.



defendants that permtting Mylan to proceed on the theory
that the defendants violated §8 43(a) nerely by placing their
drugs on the market would, in effect, permt My/lan to use
t he Lanham Act as a vehicle by which to enforce the Food,
Drug, and Cosnetic Act :

Myl an, in short, is not enpowered to enforce
i ndependently the FDCA 18

Simlarly, in Sandoz Pharnaceuticals Corp. v. Richardson-

Vicks, ! the plaintiff, who manufactured children’s cough syrup,
alleged that its conpetitor violated the Lanham Act by

m sl abeling one of its ingredients as “inactive.” The Third
Circuit affirmed the district court’s denial of a prelimnary
injunction.? The court stated that the FTC and the FDA heavily
regul ate drug | abeling requirenents.? The court reasoned that
“[n]either of these agencies’ constituent statutes creates an
express or inplied private right of action and what the FD&C Act
and the FTC Act do not create directly, the Lanham Act does not
create indirectly, at least not in cases requiring original
interpretation of these Acts or their acconpanying
regul ati ons. ” 22

Finally, in Dlal A Car, Inc. v. Transportation, Inc.,? the

18 Id. (enphasis in original).

19 902 F.2d 222, 230-32 (3rd Gr. 1990).

20 | d.
21 ld. at 231.
22 Id. at 231 (internal citations omtted).

23 82 F.3d 484, 488-90 (D.C. Gr. 1996).
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plaintiff |inousine service brought suit against taxi cab
conpani es, alleging that the conpanies m srepresented that they
were allowed to provide corporate account transportation services
outside their counties of licensure. The D.C. Circuit affirmed
the district court’s dismssal of the plaintiff’s clainms under
t he Lanham Act.?* The court explained that this question was
within the jurisdiction of the |ocal Taxicab Comm ssion. 2
Citing Sandoz, the court explained that “[b]y entertaining
appellant’s claim we would be transform ng the Lanham Act into a
handy device to reach and decide all sorts of l|local |aw
guestions. " 26

This case is anal ogous to the three cases di scussed above,
especially Mylan. Like the Food, Drug and Cosnetic Act (at issue
in Mylan and Sandoz), the FHSA does not create a private cause of
action. Rather, the FHSA vests the CPSC with the authority to
enforce federal |abeling requirenents. 1In this case, the CPSC
was aware of Fix-A-Flat’s alleged |abeling deficiencies but took
no action. As a result, IQessentially seeks to enforce the
| abel i ng requi renents of the FHSA-an action which the CPSC, the
enforcing agency, declined to do. For these reasons, we concl ude

that the defendants’ failure to | abel the product in keeping with

24 | d.
2 ld. at 488.
26 ld. at 490.
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FHSA regul ations, even if true, does not constitute a false or
m sl eadi ng statenent that is actionable under the Lanham Act.
Thus, we hold that the district court correctly granted summary
judgnent for the defendants on Qs clains that the defendants
failed to label its product as flammabl e.
L1,

| Q next argues that the district court erred by granting
summary judgnent for the defendants on its clains that the
defendants fal sely advertised Fix-A-Flat as “non-expl osive” when,
in fact, they knew that this was not true. This court reviews
the district court’s grant of sunmary judgnent de novo. ?’

As stated above, 8§ 43(a) of the Lanham Act provides, in

rel evant part:

Any person who . . . uses . . . any . . . false or

m sl eadi ng description of fact, or false or m sleading
representation of fact, which . . . msrepresents the
nature, characteristics, [or] qualities . . . of his or her
or another person’s goods . . . shall be liable in a civil

action by any person who believes that he or she is likely
to be damaged by such act.?8

The plaintiff nust establish five elenents to nmake out a prinma
facie case of false advertising under the Lanham Act:

(1) A false or msleading statenent of fact about a
pr oduct ;
(2) Such statenent either deceived or had the capacity to
decei ve a substantial segnent of potential consuners;
(3) The deception was material, inthat it is likely to

21 See Blow v. City of San Antonio, 236 F.3d 293, 296 (5th
Cir. 2001).

22 15 U S.C. § 1125(a).
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i nfl uence the consuner’s purchasi ng deci si on;

(4) The product is in interstate commerce; and

(5 The plaintiff has been or is likely to be injured as a

result of the statenent at issue.?

“The focus of the Lanham Act is on commercial interests
[that] have been harned by a conpetitor’s fal se advertising.”?3
To obtain noney damages for false advertising under 8§ 43(a) of
the Lanham Act, the plaintiff nust first denonstrate that the
advertisenent was (1) literally false; or (2) likely to m sl ead
and confuse custoners.® |f the statenment at issue is shown to
be literally false, the court nmust assunme that it actually msled
consuners, W thout requiring any evidence of such deception from
the plaintiff.3 |f the statenent is shown to be m sl eading or
anbi guous, however, the plaintiff nust denonstrate actual
deception through direct evidence of consuner reaction to the
advertising or evidence of consuner surveys or consumer reaction
tests. 3

| Q al | eges that the defendants nade several false or

m sl eadi ng statenents that falsely advertised Fi x-A-Flat as “non-

explosive.” First, I1Q alleges that the defendants affirmatively

29 Pizza Hut, |Inc. v. Papa John's Int’'l, Inc., 227 F.3d
489, 495 (5th Gir. 2000).

30 Procter & Ganble Co. v. Amway Corp., 242 F.3d 539, 563
(5th Gr. 2001) (internal quotation marks and citation omtted).

s1 See Pizza Hut, 227 F.3d at 495.

32 ld. at 497.
33 | d.
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m srepresented that the product was “non-explosive,” a statenent
that 1Q maintains was literally false. |In addition, I1Q points
out other statenents that the defendants made that, while not
literally false, were m sleading and deceptive to consumers. 3

The district court granted sunmary judgnment for the
defendants with respect to all of the contested statenents. The
district court first found that the defendants’ advertisenent of
Fi x- A-Fl at as “non-explosive” was not literally false, and
therefore, actual deception and nmateriality could not be
presunmed. The court then explained that the summary judgnent
evidence did not establish any actual deception or materiality as
to any of the contested statenents.

| Q argues that the district court erred in finding that the
statenent that Fix-A-Flat was “non-explosive” was not literally
false. 1Q points to the testinony of its expert, Dr. John
Jacobus to support its position. Dr. Jacobus reported that he
had tested Fix-A-Flat fornula at issue and found that it was
expl osi ve under sone circunstances.

Even if the district court erred in finding that 1Q failed

to present a genuine issue of material fact on the literal

34 Specifically, 1Q alleges that the defendants nmde the
follow ng msleading statenents: “Do NOT use with other tire
i nfl ator products. O her products may contain expl osive gases

whi ch coul d cause injury to you or atire repair professional;” and
“DO NOT VWELD ON A RIM W THOUT FI RST REMOVI NG THE TI RE FROM THE RI M
FAILURE TO DO SO COULD CAUSE THE TIRE TO EXPLODE REGARDLESS OF
WHETHER THE Tl RE | NFLATOR | S USED.”
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falsity of the defendants’ statenent that Fix-A-Flat was “non-

expl osive,” which we do not decide, 1Q failed to produce
conpetent summary judgnent evidence that it was harnmed by the
defendants’ allegedly false and m sl eadi ng advertisenent. [1Q
presented no conpetent sunmary judgnent evidence that indicates
t hat consuners woul d have bought 1Q s tire inflator products
instead of Fix-A-Flat in the absence of the defendants’ allegedly
fal se and m sl eadi ng statenents.

| Q responds that the testinony of two of its expert
W tnesses, Dr. Al E Birdwell and Yohanne QGupta, establish that
| Q suffered actual harm |1Q contends that the district court
i nproperly excluded the testinony of both w tnesses under Federal
Rul e of Evidence 702. Dr. Birdwell gave opinions on the
materiality of defendants’ false statenents (i.e.-the effect on
t he buyi ng deci sions of consuners) and the damage to IQ as a
result. The magistrate judge excluded Dr. Birdwell’s testinony
under Rule 702 because it was based on “insufficient data” and

“unrel i abl e net hodol ogy.”* The magi strate judge expl ai ned t hat

Dr. Birdwell’s opinions were based on the conbined effect of the

defendants’ failure to | abel their product as flanmable and the
representation that Fix-A-Flat was “non-explosive.”3 The judge

reasoned that the flammability issue was no | onger in the case,

35 R at 1565; see Daubert v. Merrell Dow Pharns., Inc., 509
U S. 579 (1993).

36 R at 1565.
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and therefore, was irrelevant. The judge also found that Dr.
Birdwel | did not conduct any market or survey research or any
data that could be subject to testing and verification.?

The district court al so excluded testinony of Yohanne Gupta,
|Q@s CEQ, essentially for the sane reasons as Dr. Birdwell. The
magi strate judge reasoned (and the district court subsequently
adopted the reasoning) that Gupta had no reliable basis for his
opi nion that “consuners woul d have purchased [I Q s] products
instead of Fix-A-Flat if Fix-A-Flat had been properly | abel ed.”?®
Gupta offered no market research or tests to support his
opi nions. Instead, he based his opinion on “commbn sense.”?3°

This court reviews rulings on the admssibility of expert
evi dence for abuse of discretion.* Based on our review of the
record, we cannot say that the district court abused its
discretion in excluding the testinony of Dr. Birdwell and Gupta.
Nei t her expert conducted reliable survey or market research,
comonl y enpl oyed by market analysts, to support their
concl usions that consuners would have purchased 1Q s tire

inflators were it not for the defendants’ allegedly m sl eading

37 R at 1564.
38 R at 1563.
39 R at 1563.
40 See St. Martin v. Mbil Exploration & Producing U.S.

Inc., 224 F.3d 402, 405 (5th G r. 2000).
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statenents about the expl osiveness of the product.*
Furthernore, both w tnesses’ opinions describe the effect of the

conbi nation of defendants’ failure to | abel the product as

fl ammabl e and adverti senent of it as non-explosive. Neither
expert testified about what effect, if any, the defendants’
advertisenent of Fix-A-Flat as “non-explosive” had on | Q
i ndependent of the flanmability issue. It follows that the
experts’ opinions were flawed because they based their
conclusions in part on the failure to | abel clains which the
district court correctly rejected. For these reasons, we
conclude that the district court did not err in granting the
def endants’ notion for sunmary judgnent on Qs clains that the
defendants fal sely advertised Fi x-A-Flat as “non-expl osive.”*
| V.

Finally, 1Qcontends that it is entitled to a newtria
because 28 U. S.C. 8§ 455(b)(5)(iii) and 28 U S.C. § 455(a)
mandated the district judge's disqualification. Specifically, 1Q

mai nt ai ns that because Judge Harnon’'s father-in-law was a retired

41 See, for exanple, Pizza Hut, Inc. v. Papa John's Int’'l,
Inc., 227 F.3d 489, 497 (5th Cr. 2000) (explaining that “the
plaintiff nmay not rely on the judge or the jury to determ ne,
‘based solely upon his or her intuitive reaction, whether the
advertisenent is deceptive.’”) (internal citation omtted).

42 | Qrai ses a nunber of other evidentiary objections to the
court’s refusal to consider various sunmary judgnent evidence. W
have considered these objections and conclude that even if the
district court erred, it had no effect on the correctness of its
ruling.
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partner of Baker Botts, the firmthat represented Pennzoil, she
was required to recuse herself.

Section 455(b)(5)(iii) provides that a United States judge
“shall” disqualify hinmself when “[h]e or his spouse, or a person
within the third degree of relationship to either of them or the
spouse of such a person . . . is known by the judge to have an
interest that could be substantially affected by the outcone of

the proceeding.” |In Potashnick v. Port City Construction Co.,*

the district judge declined to disqualify hinself froma case in
whi ch the | awer for one of the parties was the | aw partner of
the judge’s father. This court held that the district judge
shoul d have recused hinself under 8 455(b)(5)(iii).* The court
stated that “when a partner in alawfirmis related to a judge
wthin the third degree, that partner will always be ‘known by
the judge to have an interest that could be substantially

af fected by the outcone’ of a proceeding involving the partner’s
law firm?”4

In contrast, in Weinberger v. Equifax, Inc.,* this court

held that the district judge need not recuse hinself where his

son was an associate in a law firmthat represented one of the

43 609 F.2d 1101 (5th Gr. 1980).

a4 ld. at 1113.

45 | d.

46 557 F.2d 456, 463 (5th Cr. 1977).
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parties in the litigation. The court explained that the son’s
“salary interest as an associate is too renote to fall under this
‘financial interest’ prohibition.”#

In this case, Judge Harnon's father-in-law, Frank Harnon,
was a retired partner of Baker Botts fromthe tine the judge
received the case in 1998 until M. Harnon’s death on August 5,
1999. M. Harnon received retirenent benefits from Baker Botts
until his death, at which point, M. Harnon’s son (Judge Harnon’s
husband) received death benefits fromthe firm Both the
retirement and death benefits were fixed sum anmobunts, with the
exception that part of both formulae included a cost of |iving
adj ustnment that included the |esser of (1) “the cost of |iving
adjustnent called for by the U S. Departnent of Labor’s U S
Consuner Price Index in a given year” or (2) “the percentage
increase in incone of the fifth highest paid partner” at Baker
Bot t s.

| Q argues that the conponent of the cost of I|iving
adj ustnent that takes into account the salary of the fifth
hi ghest paid partner is sufficient to require Judge Harnon’s
di squalification under 8 455(b)(5)(iii). This argunment is not
sound. First, no matter how nuch noney the fifth highest paid
Baker Botts partner earns, the Consuner Price |ndex always

functioned as a ceiling on the adjustnent to which Frank was

47 |d
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entitled. This is so because Frank or his son was only entitled
to the |l esser increase of the two factors. The interest of Judge
Harnon’s father-in-law and husband in Baker Botts’ earnings is
nore renote than an associate’s interest in the financial well-
being of his firm An associate s continued enpl oynent or the
anount of his bonus may depend on the financial success of the
firm However, this is an insufficient financial interest to

requi re disqualification under Weinberger. It follows that Judge

Har non was not required to recuse herself under 28 U S. C. 8§
455(b) (5) (iii).

Simlarly, 8§ 455(a) requires a federal judge to disqualify
himself in any proceeding in which “his inpartiality m ght be
reasonably questioned.”*® This test is objective.* A judge
should disqualify hinself “if the reasonable man, were he to know
all the circunstances, would harbor doubts about the judge’s
inmpartiality.”>0

Based on the above di scussion, we are satisfied that the
fact that Judge Harnon’s father-in-law was a retired partner at
Baker Botts is too renpte to raise a reasonabl e doubt about her
inpartiality. Therefore, Judge Harnon was not required to recuse

herself in this case under either 8 455(b)(5)(iii) or § 455(a),

28 U.S.C. § 4559(a).
49 See Pot ashnick, 609 F.2d at 1111.

50 1d.
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and 1Qis not entitled to a new tri al
V.
For the reasons given above, the judgnent of the district

court 1s AFFI RVED

AFFI RVED.
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