REVI SED FEBRUARY 19, 2002

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20334

FLEETWOOD ENTERPRI SES, | NC.,
FLEETWOOD HOVES OF M SSI SSI PPI, | NC.,
AND GEORG A- PACI FI C CORPORATI ON
Pl ai ntiffs-Appell ees,

ver sus

WLLI AM P. GASKAMP, JR, individually, and

as next friends for WlliamP. Gaskanp, II1,
Derek S. Gaskanp and Brooke A. Gaskanp, M nors;
SHANNON GASKAMP, i ndi vi dual I y, and as next
friends for WlliamP. Gaskanp |11, Derek S.
Gascanp and Brooke A Gaskanp, M nors

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

January 24, 2002
Before JOLLY, SM TH, and BENAVIDES, C rcuit Judges.
BENAVI DES, Circuit Judge:
This appeal arises from a district court order conpelling
arbitration of all of the clainms brought by plaintiffs in a

M ssissippi state court lawsuit. The plaintiffs-appellants, the



Gaskanps,! assert on appeal that the district court erred in
conpelling arbitration of the clains of the Gaskanp children
because the children were not parties to the arbitrati on agreenent
bet ween t he Gaskanp parents and t he def endant s- appel | ees Fl eet wood
Enterprises, Inc. and Fleetwood Honmes of Mssissippi, Inc.
(collectively, “Fleetwood”), and Georgi a-Pacific Corp. (“Ceorgia-
Pacific”). They also assert that the district court erred in
conpelling arbitration of the parents’ clains because the
arbitration agreenent was procedural ly unconsci onable. W reverse
in part and affirmin part.
FACTUAL AND PROCEDURAL BACKGROUND

I n Novenber 1997, the Gaskanp parents negotiated with a sal es
representative for Manufactured Bargai ns the purchase of a nobile
home manuf actured by Fl eetwood. They made a down paynent of $2, 500
on the honme, gave Manufactured Bargai ns sone household itens, and
traded in their ol d nobile hone; in exchange, Manufactured Bargai ns
delivered and installed the new Fleetwood hone on the Gaskanp
parents’ property. The Gaskanps noved into the new nobile hone,
and remai ned there whil e Manufactured Hones arranged for financing
of the hone. The follow ng nonth, Manufactured Hones infornmed the
Gaskanp parents that it had arranged financing for the nobile hone

t hrough Bonbardier Capital, Inc. (“Bonbardier”). To obtain the

Hereinafter, WIliamP. Gaskamp, Jr. and Shannon Gaskanp are referred
to, collectively, as “the Gaskanp parents;” W!IliamP. Gaskanp, Il1l, Derek S.
Gaskanp, and Brooke A. Gaskanp are referred to as “the Gaskanp children.” All
nenbers of the Gaskanp famly are collectively referred to as “the Gaskanps.”
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financi ng and keep the new hone, the Gaskanp parents were asked to
make an additional down paynent of $12,500.00, and to sign sone
paper wor K. The Gaskanp parents signed docunentation on two
separate occasions, and nade the paynent. The docunents signed
i ncluded an “Arbitration Provision.”?

After nmoving into the Fleetwood honme, the Gaskanps began
experiencing health problens including throat and eye irritation,
runny nose, and respiratory problens. |In Septenber 1999, Brooke
Gaskanp was hospitalized as a result of breathing difficulties.
She received a diagnosis of reactive airway di sease as a result of
exposure to formal dehyde. Two nonths |ater, the Texas Departnent
of Heal th, Toxic Substances Division, tested the new nobile hone,
and found el evated | evel s of formal dehyde. Shortly thereafter, the

Gaskanps noved out of the nobile hone.

’The Arbitration Provision provides, in relevant part:

“The parties to the Retail Installnent Contract or Cash Sal e Contract
agree that any and all controversies or clains arising out of, or in any way
relating to, the Retail Installnent Contract or Cash Sale Contract or the

negoti ation, purchase, financing, installation, ownership, occupancy,

habi tati on, nmanufacture, warranties (express or inplied), repair or

sal e/ di sposition of the hone which is the subject of the Retail I|nstall nment
Contract or Cash Sale Contract, whether those clains arise fromor concern
contract, warranty, statutory, property or comon law, will be settled solely
by neans of final and binding arbitration before a three-judge panel of the
Anerican Arbitration Association (AAA) in accordance with the rules and
procedures of the AAA ..

The parties agree that this Arbitration Provision inures to the benefit
of, and is intended to be for the benefit of, the manufacturer of the hone
which is the subject of the Retail Installment Contract or Cash Sal e Contract
as fully as if the manufacturer was a signatory to the Retail Install nment
Contract or Cash Sale Contract.

The parties agree that this Arbitration Provision inures to the benefit
of, and is intended to be for the benefit of, any | ender or nortgagee (or
assigns) who provides financing for the purchase of the hone..

THE PARTI ES KNON NGLY AND VOLUNTARILY WAl VE ANY RI GHT THEY HAVE TO A
JURY TRIAL.”



I n June 2000, the Gaskanp parents brought suit in M ssissipp
state court against the manufacturer of the hone, Fleetwood; the
manuf acturer of particle board contained in the hone, Georgia
Pacific; the seller, Mnufactured Bargains; and the financing
institution, Bonbardier. The Gaskanp parents brought the suit
i ndividually and as next friends of the Gaskanp children, alleging
a variety of clains for personal injuries resulting from the
exposure to fornmal dehyde. 3

I n Decenber 2000, two of the defendants in the M ssissippi

| awsuit, Fl eetwood and CGeorgi a-Pacific, filed a Conpl aint to Conpel

% n summary, the clains listed in the conplaint were as foll ows:

First, strict liability clains agai nst Fl eetwood, Ceorgia-Pacific, and
Manuf act ured Bargains for defective design and manufacture of the hone.

Second, clainms for negligence in the design, manufacture, financing, and
marketing of the hone.

Third, clainms for fraud, on the grounds that defendants know ngly and
intentionally conceal ed the dangers of formal dehyde poi soning, in violation of
statutory requirenents

Fourth, claims for intentional infliction of enotional distress, on the
grounds that the defendants intentionally engaged in extrene and outrageous
conduct that caused distress and danages to all the plaintiffs.

Fifth, clains for negligent msrepresentation, on the grounds that
def endants supplied false information on which the plaintiffs relied in
deciding to purchase and occupy the hone, and that the defendants’ wi thhol ding
of the information about the fornmal dehyde caused injuries to the plaintiffs.

Sixth, claims for constructive fraud, in that the defendants made
material msrepresentations that the hone was habitable.

Seventh, clainms for trespass to realty, on the grounds that defendants
desi gned and constructed the hone in a manner that pernmitted the invasion of
unacceptably high levels of fornmal dehyde into the Gaskanps’ property.

Ei ghth, clains for negligence under the theory of res ipsa |loquitur, on
the basis that the presence of fornal dehyde in the hone is not the sort of
event that occurs in the absence of negligence.

Ninth, a claimfor msrepresentation, on the grounds that the defendants
materially msrepresented the character and quality of the home as fit for
human habitation via advertising and | abeling, thereby causing injuries to the
plaintiffs.

Tenth, plaintiffs allege that various defendants are responsible for
additional torts such as negligent testing, liability to third persons for
negl i gent perfornmance of an undertaking, msrepresentation and false
advertising, and “violations of the Restatenent of Torts, Sec. 324A.”



Arbitration against the Gaskanps in the United States District
Court for the Southern District of Texas. The Gaskanps responded
wth anotionto dismss. The Gaskanp parents subsequently settl ed
their clains against Bonbardier in the M ssissippi state court
[awsuit, and filed a notion to dismss all of their individua
clains in the Mssissippi state court lawsuit in February 2001.

After the Gaskanps’ settlenent with Bonbardi er, Fleetwood and
Ceorgia-Pacific filed a Mtion to Conpel Arbitration and for
Expedi ted Heari ng. On February 20, 2001, the district court
ordered all of the Gaskanps’ clains to arbitration, and stayed al
proceedings in both the district court and the M ssissippi state
court (including the hearing on the Motion to Dism ss the clains of
the Gaskanp parents). In its Order Conpelling Arbitration and
Staying State and Federal Cases, the district court explained
Wi thout citing authority, that the children nust arbitrate with
their parents because “[u]nlike a guest who happened to be in a
nmobi | e home when he was hurt, the children are permanent residents
whose presence and use is whol ly derivative of the parents’ use of
t he nobil e hone.”

On appeal, the Gaskanps nmake two main argunents. First, they
assert that the district court erred in conpelling arbitration of
the Gaskanp children’s cl ai ns because they were not parties to the

arbitration agreenent or third-party beneficiaries thereof.



Second, they argue that the arbitration provision is procedurally

unconsci onabl e.

D scussl oN

St andard of Review and Applicable Law

This Court reviews de novo the grant or denial of a notionto
conpel arbitration. See Wbb v. Investacorp, 89 F.3d 252, 257(5th
Cir. 1996). |In adjudicating a notion to conpel arbitration under
the Federal Arbitration Act, courts begin by determ ning whether
the parties agreed to arbitrate the dispute. See Mtsubishi Mtors
Corp. v. Soler Chrysler-Plynouth, Inc., 473 U S 614, 626, 105
S.Ct. 3346, 3353-54 (1985); Folse v. R chard WIf Medical
I nstrunents Corp., 56 F.3d 603, 605 (5th Cr. 1995). Thi s
determ nation is generally nmade on the basis of “ordinary state-| aw
principles that govern the formation of contracts.” First Options
of Chicago, Inc. v. Kaplan, 514 U. S. 938, 944, 115 S. . 1920, 1924
(1995). Next, the Court nust determ ne "whether | egal constraints
external to the parties' agreenent foreclosed the arbitration of

those clainms."” Mtsubishi Mtors, 473 U S. at 628, 105 S.C. at

3355; see also Folse, 56 F.3d at 605. |In the present case, the



parties agree that Texas state |law governs matters that are not

addressed by the Federal Arbitration Act, 9 US.C. 88 1 et seq.*

1. The dains of the Gaskanp Children

As stated earlier, the first step in evaluating a notion to
conpel arbitration is to determ ne whether the parties agreed to
arbitrate. This determ nation depends on two considerations: (1)
whether there is a valid agreenent to arbitrate between the
parties; and (2) whether the dispute in question falls within the
scope of that arbitration agreenent. Wbb, 89 F.3d at 258. I n
determ ning whether the dispute falls within the scope of the
arbitration agreenent, “anbiguities... [are] resolved in favor of
arbitration.” Volt Info. Serv., Inc. v. Bd. of Trustees of Lel and
Stanford Junior Univ., 489 U S. 468, 475 (1989). However, this
federal policy favoring arbitration does not apply to the
determ nation of whether there is a valid agreenent to arbitrate
between the parties; instead “[o]rdinary contract principles
determ ne who is bound.” Daisy Mg. Co., Inc., v. NCR Corp., 29
F.3d 389, 392 (8th Cr. 1994); see also Volt Info., 489 U S. at 478

(“[T] he FAA does not require parties to arbitrate when they have

*I'n addition, under Texas choice of law rules “the law of the state
with the nost significant relationship to the particular substantive issue
will be applied to resolve that issue.” Duncan v. Cessna Aircraft, 665 S.W2d
414, 421 (Tex. 1984). In the present case, the state with the nost significant
relationship to the arbitration clause is Texas. The Gaskanp parents
purchased the hone in Texas and signed the sale contract and arbitration
clause in Texas, and the arbitration clause itself provides that Harris
County, Texas, is the forum



not agreed to do so.”); EEOC v. Waffle House, 2002 U S. LEXI S 489,
at *24-*25 (U. S. Jan 15, 2002)(citations omtted)(“Because the FAA
is ‘at bottom a policy guaranteeing the enforcenment of private
contractual arrangenents,’... we |look first to whether the parties
agreed to arbitrate a dispute, not to general policy goals.... | t
goes without saying that a contract cannot bind a nonparty.”);
McCarthy v. Azure, 22 F.3d 351, 355 (1st G r. 1994)(“The federal
policy [favoring arbitration], however, does not extend to

situations in which the identity of the parties who have agreed to

arbitrate is unclear.”).?

In the present case, the parties agree that the dispute in
question, i.e. the set of clains for personal injury resulting from
use of the nobile honme, falls within the scope of the arbitration
agreenent, which is very broad. However, the parties disagree with
regard to the first consideration, nanely, whether thereis avalid
agreenent to arbitrate between the parties. The Gaskanps argue

that, although there is an arbitration agreenent between the

® The federal policy favoring arbitration does not extend to a
determ nation of who is bound because, as stated by the Supreme Court, the
purpose of the Federal Arbitration Act is “to nmake arbitrati on agreenents as
enforceabl e as other contracts, but not nore so.” Prima Paint Corp. v. Flood
& Conklin Mg. Co., 388 U S 395 404 n.12, 87 S.Ct. 1801, 1806 (1967); see
al so Mtsubishi Mtors Corp v. Soler Chrysler Plymouth, 473 U.S. 614, 625-26,
105 S. . 3346, 3353(1985)(citation omtted)(“The preemnm nent concern of
Congress in passing the Act was to enforce private agreenents into which
parties had entered.”).



Gaskanp parents and the appellees,® there is no such agreenent
bet ween the Gaskanp children and the appell ees. The issue in
this case is, then, not what clains are arbitrable, but rather who
must arbitrate. We apply Texas law to determ ne whether the

Gaskanp children are required to arbitrate.

The Gaskanp children did not personally sign the arbitration
agreenent, and there is no provision in the agreenent expressly
stating that the Gaskanp parents, on behalf of their children
agreed to submt the children’s <clains to arbitration.
Nonet hel ess, the appel | ees argue that because the Gaskanp chil dren
are mnors, their parents were enpowered to nake decisions of
subst anti al | egal significance concer ni ng t he m nors.
Additionally, the appellees contend that under Texas |aw, non-
signatory famly nenbers who bring clains intertwwned wth a
signatory famly nenber’s clains are bound to arbitrate. Because
the Gaskanp children are mnors and because they joined their
parents in the M ssissippi state court suit, appellees argue, the
arbitration agreenent should be consi dered binding on the Gaskanp

chi | dren.

%'t is not entirely clear whether the arbitration agreenent covers
Georgi a-Pacific. The agreenent states that it “inures to the benefit of the
manufacturer” but is not clear on whether it covers manufacturers of conponent
parts of the nobile home. However, because the Gaskanps have not raised the
i ssue of whether Georgia-Pacific is protected by the agreenent, they have

waived it. See Melton v. Teachers Ins. & Annuity Ass’'n of Am, 114 F.3d 557,
561 (5th Gr. 1997).



To determ ne whether the Gaskanp children are bound by the
arbitration agreenent under Texas contract |aw, we apply the | aw as
interpreted by the state’s highest court, in this case, the Texas
Suprene Court. See Ladue v. Chevron, U S A, Inc., 920 F.2d 272,
274 (5th Gr. 1991). Texas courts have found non-signatories
bound to arbitration agreenents in only two situations: first,
wher e the non-signatory sued on the contract; and second, where the
non-signatory was a third-party beneficiary of the contract. The

present case does not fit either nodel.

In In re First Merit Bank, 52 S.W3d 749 (Tex. 2001), the
Texas Suprene Court held that the owners of a nobile hone, who had
received the hone as a gift from their parents and were non-
signatories to the arbitration agreenent between the seller and the
parents, were bound by the agreenent. The Court specifically
grounded its decision on the fact that the donees had sued on the
basis of the contract: “a litigant who sues based on a contract
subjects him or herself to the contract's terns. Here, the
Al varezes fully joined the de |os Santoses' contract clains..
Thus, by suing FirstMerit based on the de | os Sant oses' install nent
contract, the Alvarezes subjected thenselves to the contract's
terms, including the Arbitration Addendum” ld. at 755-56.
| ndeed, the clains nade by the Al varezes and de |os Santoses in
First Merit Bank included traditional contract clains: breach of

contract, revocation of acceptance, and breach of warranty. I n
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Sout hwest Tex. Pat hol ogy Assocs., L.L.P. v. Roosth, an internediate
appel l ate court refused to bind a nonsignatory wife to arbitration
of cl ai ns agai nst her husband’ s enpl oyer, even t hough t he husband’ s
clains were subject to arbitration. 27 S.W3d 204, 208 (Tex. App.
San Antoni o 2000) (“[ A] nonsignatory can only be bound by the terns
of an arbitration provision in an agreenent if the nonsignatory is
asserting clains that require reliance on the ternms of the witten
agreenent containing the arbitration provision.”).’” In the present
case, while the Gaskanp children fully joined the Gaskanp parents

clains in the Mssissippi state court lawsuit, these clains were
not contractual, but rather tort clains. At no point have the
Gaskanp children attenpted to enforce the contract, or sue on the
basis of any warranties contained in the contract; the Gaskanps’
conplaint in state court does not rely at all on the terns of any
agreenent with the state court defendants. Thus, it cannot be said
that the children sued on the contract, thereby subjecting

thenselves to the arbitration agreenent.

I ntermedi ate appel |l ate courts in Texas have al so hel d that non-

signatories are bound by arbitration agreenents where the non-

There are additional cases in which wives were found not to be bound by
arbitration agreenents signed by their husbands. In In re Conseco Fin.
Corp., 19 S.W3d 562 (Tex. App. Waco 2000), the court held that in the absence
of a theory that would bind a non-signatory wife to her husband’ s contract,
she could not be bound to arbitrate. And in another case, a court held that a
wife was not required to arbitrate her claimfor |oss of consortium even
though it was derivative of the wongful termnation claimof her husband, who
was subject to arbitration under his enploynment contract. See Merrill Lynch
Pi erce, Fenner, and Smth, Inc. v. Longoria, 783 S . W2d 229, 231 (Tex. App.
Corpus Christi 1990).
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signatories are third-party beneficiaries of the contracts. See In
re Rangel, 45 S.W3d 783, 787 (Tex. App. Waco, 2001); Nati onw de of
Bryan, Inc. v. Dyer, 969 S.W2d 518, 520 (Tex. App. Austin 1998).
Under Texas law, parties are presuned to be contracting for
thensel ves only; as stated by the Texas Suprenme Court, “[a] court
w | | not create a third-party beneficiary contract by
inplication.... The intention to contract or confer a direct
benefit to a third party nust be clearly and fully spelled out or
enforcenent by the third party nust be denied.” MCl
Tel ecommuni cations Corp. v. Texas Uilities Elec. Co., 995 S. W2d
7647, 651 (Tex. 1999); see also MIR Corp. v. B&B Vending Co., 760
SSW2d 4, 12 (Tex. App. Dallas 1988). Thus, “the fact that a
person is directly affected by the parties’ conduct, or that he
‘“may have a substantial interest in a contract’s enforcenent, does
not make hima third-party beneficiary.”” Loyd v. Eco Resources,
Inc., 956 S.W2d 110, 134 (Tex. App. Houston (14th Dist.)
1997) (citing Merrimack Mut. Fire Ins. Co. v. Allred Fairbanks Bank,
678 S.W2d 574, 577 (Tex. App. Houston (14th Dist.)). I n other
words, the intent to make soneone a third-party beneficiary nust be
clearly witten or evidenced in the contract. O herw se, Texas
W Il not recognize that person as a third-party beneficiary. In
the present case, the contract does not nention the Gaskanp
children at all and there is no indication in the contract that it

is designed to benefit anyone other than the Gaskanp parents, who
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purchased the hone. Any intention to confer a direct benefit on
the children is far from being “clearly and fully spelled out.”
And the fact that the children lived in the hone for sone period of
time renders themonly incidental beneficiaries, not third-party
beneficiari es. Thus, the Gaskanp children are not third-party

beneficiaries of their parents’ contract under Texas | aw.

The parties have not explicitly asserted any additional basis
on which a non-signatory could be bound to arbitrate. The only
potential argunment at which the appellees hinted is that the fact
that the Gaskanp children are m nors sonehow binds themto their
parents’ agreenents to arbitrate. However, there is no basis in
exi sting Texas law for such an argunent, and we should not create
such a rule in this case. Wen the state's highest court has not
yet spoken on an issue, as in this case, we nust determne, to the
best of our ability, how that court would rule if the issue were
before it. See Ladue, 920 F.2d at 274. There is no reason to
think that the Texas Suprene Court would adopt a rule requiring
non-signatory children to arbitrate on the basis of their parents’
arbitration agreenent in the absence of third-party beneficiary
status or an attenpt by the child to enforce the contract. To the
contrary, several indicators suggest that the Texas Suprene Court
woul d refuse to adopt such a rule. First, the | anguage of Texas
deci sions that have addressed the questi on of when non-signatories

are bound to arbitrate is restrictive: the decisions do not even
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mention the possibility of additional bases for binding non-
signatories to arbitration. Second, other jurisdictions that have
addressed the question of when non-signatories are bound have only
gone a little further than Texas, holding that there are five
t heori es under “comon | aw principles of contract and agency | aw'
that provide a basis "for binding nonsignatories to arbitration
agreenents: 1) incorporation by references; 2) assunption; 3)
agency; 4) veil piercing/alter ego; and 5) estoppel."” Thonson-
CSF, S.A v. Anerican Arbitration Ass'n, 64 F. 3d 773, 776 (2d Cr

1995). See also Bel-Ray Co. v. Chenrite (Pty) Ltd., 181 F. 3d 435,
440-43 (3d Cr. 1999); International Paper Co. v. Schwabedi ssen
Maschi nen & Anlagen, 206 F.3d 411, 417 (4th Gr. 2000); Anoco
Transport Co. v. Bugsier Reederei & Bergungs, A G (Inre QI Spill
by the "Ampco Cadiz" ), 659 F.2d 789, 795-96 (7th Cir. 1981);
McCarthy v. Azure, 22 F.3d 351, 356 (1st Cr. 1994); In re Hydro-
Action, Inc., 266 B.R 638, 645 (U. S. Bankruptcy Court, E. D. Tex.
2001). None of these theories would require children to arbitrate
sinply because they are mnors and their clains are related to
those of their parents. |[If the Texas Suprene Court were to add to
the circunstances Texas has recognized so far for binding non-
signatories, it is unlikely that it would go beyond the theories
listed above. Finally, even outside the context of arbitration
agreenents, Texas |aw does not ordinarily bind children to the

contracts their parents sign. See, e.g., Stern v. Wnzer, 846
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S.W2d 939, 944 (Tex. App. Houston (1st Dist.)1993)(hol ding that
parents’ contract with a lawfirmfor |egal representation did not
bind their child with respect to her clainms arising fromthe sane
incident, and noting that “there is a distinction between having
authority to contract for legal representation of a child and
actually exercising that authority.”). In sum because the Gaskanp
children are not signatories to the sales contract, are not third-
party beneficiaries of the agreenent or contract, and are not suing
on the basis of the contract, they are not bound by the arbitration

agreenent signed by their parents.

I[11. Procedural Unconscionability

The Gaskanps rai se a defense to arbitration, arguing that the
arbitration provisionis procedurally unconsci onable. The Gaskanps
argue that Paul and Shannon Gaskanp were inproperly told that the
arbitration agreenent was “standard docunentation” that they were
required to sign to keep living in the hone. Consequently, they
claimthat they were gi ven no neani ngful choice as to acceptance of
the arbitration agreenent. Moreover, they assert that no
expl anation of the docunent was given to them and that they did
not have an opportunity to read or negoti ate the agreenent’s terns.
They al so point out that they were unsophisticated wwth respect to
business and legal matters, whereas the appellees are very
experienced in contract negotiations. Thus, the Gaskanps argue,

there i s evidence of Manufactured Bargains’ “overreaching or sharp

15



practices conbined wth the buyer’s ignorance or inexperience,”
whi ch make the arbitration agreenent procedurally unconscionabl e.
Anmerican Stone Di anond, Inc. v. Lloyds of London, 934 F. Supp. 839,

844 (S.D. Tex. 1996).

The party contesting the contractual arbitration provision has
the burden to show procedural unconscionability. Smth v. HE
Butt G ocery Co., 18 S.W3d 910, 912 (Tex. App. Beaunont 2000, pet.
denied) (citing In re Cakwood Mobile Honmes, 987 S.W2d 571, 573
(Tex. 1999)). The Gaskanps have not net their burden here. The
only evidence the Gaskanps have presented is in the formof their
allegations of msrepresentations and pressure to sign the
docunents quickly. Such allegations are insufficient to establish
unconsci onability. And while there may be inbalance in the
relative sophistication of the parties, this inbalance is
insufficient on its own to render the agreenent unconscionabl e.
See Rangel, 45 S.W3d 783 (Tex. App. Waco 2001) (holding that an
agreenent was not unconsci onabl e even t hough one of the parties had
never attended school, was 75, hard of hearing, and had difficulty
reading). The only cases under Texas | aw i n which an agreenent was
found procedurally unconsci onabl e i nvol ve situations in which one
of the parties appears to have been incapabl e of understanding the
agreenent. See In re Turner Bros. Trucking Co., 8 S.W3d 370 (Tex.
App. Texarkana 1999)(finding an agreenment was procedurally

unconsci onable where one of the parties was functionally
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illiterate, nobody expl ained the agreenent to him and the person
who gave him the agreenent to sign did not wunderstand the
agreenent); Prevot v. Phillips Petroleum Co., 133 F. Supp.2d 937
(S.D. Tex. 2001)(finding procedural unconscionability where the
plaintiffs did not speak English and the agreenent was not

transl ated or explained to them

CONCLUSI ON

The Arbitration Provision was not procedurally unconsci onabl e
and the Gaskanp parents have not raised any valid defenses to
arbitration of their own clains, so as signatories they are bound
to arbitrate all of their clains for fraud and negligence.
However, because the Gaskanp children are not signatories to the
contract or third-party beneficiaries thereof, and because they
have not sought to enforce the contract, the children cannot be
required to arbitrate. The district court’s order conpelling
arbitration and staying state and federal cases is therefore
REVERSED wi th regard to the Gaskanp children’s clai ns, and AFFI RMED

wth regard to the clains of the Gaskanp parents.
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