IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10491

In The Matter O : FIRST Cl TY BANCORPORATI ON OF TEXAS | NC. ,
Debt or .
JERRY KRFM HAROLD L. HARRI' S, Individually and as Trustee of Mazel

Inc. Profit Sharing Plan; GROUP OF SECURI TI ES LI Tl GATI ON CLAI MANTS;
HARVEY GREENFI ELD,

Appel | ant s,

ver sus

FI RST CI TY BANCORPORATI ON OF TEXAS I NC.,
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

March 5, 2002

Before JOLLY, SM TH, and BENAVI DES, C rcuit Judges.
PER CURI AM

After listening to the oral argunents of the parties and
closely examning the record, we conclude that the sanctioned
lawer in this <case, Harvey Geenfield, was appropriately
sanctioned by the bankruptcy court. H s attitude and remarks
toward opposing attorneys, opposing parties, and the bankruptcy
court were -- to understate his conduct -- obnoxi ous. Al t hough

incivility in and of itself is call for concern, what is nost



di sconcerting here is the rationale Geenfield gives for his
behavi or. Greenfield asserts that his deplorable and wholly
unpr of essi onal conduct helps him recover nore noney for his
clients. Unrenorsefully and brazenly, Geenfield contends that his
egregi ous behavior serves himwell in settlenent negotiations and
is therefore appropriate. Because we find that the bankruptcy
court did not abuse its discretion when it issued sanctions in this
case, we affirm the district court’s judgnent affirmng the
bankruptcy court’s sanction order.
I

In 1990, Jerry Krim Harold L. Harris, and several other
claimants filed a <class action Jlawsuit against FirstCty
Bancorporation of Texas Inc. (“FirstCty”), its officers and
directors, and Donal dson, Lufkin & Jenrette Securities Corporation.
Geenfield represented the plaintiff class. 1In 1992, the parties
reached a $20 mllion dollar settlenent. The settlenment, however,
was set aside when federal regul ators sei zed control of FirstCty’s
assets. FirstCty then filed a bankruptcy petition under Chapter
11. Greenfield pursued the clains of the plaintiff class in
bankruptcy, reaching a settl enment agreenent with FirstCty for over
$10 mllion in cash and stock. FirstCty incorporated this
settlenent agreenent into its Joint Plan for Reorganization.

FirstCty thenfiled a notion to sanction Geenfield, based in

part on his conduct during a July 13, 1995 deposition when



Greenfield deposed A. Robert Abboud, a director of FirstCty and a
claimant in bankruptcy for indemification of |egal expenses.
Abboud was represented by Hyman Schaffer.

One day before the deposition, the bankruptcy judge conducted
a telephone conference with Schaffer, Geenfield, and Kenneth
Carroll (counsel for FirstCty Liquidating Trust). During this
hearing, the bankruptcy court directed the parties to restrict the
deposition to issues pertinent to Abboud’'s indemification claim
The bankruptcy court also denied Geenfield s notion for |eave to
refer to a confidential report conpiled by Baker & Botts for the
audit commttee at FirstCty. Finally, the bankruptcy court urged
Greenfield not to engage i n personal attacks during the deposition.

At the deposition, in apparent defiance of the bankruptcy
court’s order, Geenfield used the Baker & Botts report in the
questioning of Abboud. Al so during the deposition, the parties
continued to disagree about the proper scope of the deposition
inquiry. So, they again went to bankruptcy court to clarify the
exact issues to be covered at the deposition. At this second
t el ephone hearing, the bankruptcy court once nore cautioned
Geenfield to refrain from personal attacks.

Despite these multiple warnings, during the deposition
Geenfield stated that “I am going to have M. Abboud indicted.”
He al so accused Schaffer of having been fired from Sullivan and

Cromnel | .



Greenfield s obnoxious behavior, however, was not limted to
Abboud’ s deposition. Some of the other statenents nmade by
Greenfield during the bankruptcy proceeding -- noted by both the

district court and the bankruptcy court -- are the follow ng:

1 He characterized other attorneys, including an Assistant
United States Attorney, as (1) a “stooge”; (2) a “puppet”; (3)
a “weak pussyfooting ‘ deadhead’ ” who “had been ‘dead’” nentally
for ten years”; (4) “various inconpetents”; (5)“inept”; (6)
“clunks”; (7) “falling all over thenselves, and wasting
endl ess hours”; (8) “a bunch of starving slobs”; and (6) an
“underling who graduated froma 29th-tier |aw school.”

He called the chairman of FirstCity a “hayseed” and a “washed-
up has been,” and he also called other FirstCty directors
“scoundrels.”

He referred to one law firm Carrington, Coleman, Sloman &
Blunenthal, L.L.P. as “stooges” of another lawfirm Vinson &
Elkins, L.L.P

He referred to the work of other attorneys as “garbage” that
denonstrated “l egal inconpetence” while involving “ludicrous
additional tinme and expense.”

He asserted that Vinson & Elkins was using FirstCity as a
“private piggybank.”

He descri bed an executive conpensation plan approved by the
bankruptcy court as a “bribe.”

The bankruptcy court found that Geenfield s “egregious,
obnoxi ous, and insulting behavior ... constituted an unwarranted
i nposition upon and an affront to [the bankruptcy court] and the
parties and practitioners who have appeared i n thi s bankruptcy that
should not have to be endured in the future.” Accordingly, the
bankruptcy court inposed a nonetary sanction of $22, 500 and barred

Geenfield frompracticing in the bankruptcy courts of the Northern



District of Texas unless he first obtained witten perm ssion from
the court.

Greenfield appeal ed the sanction order to the district court.
Meanwhi |l e, in an unrel ated appeal that involved sanctions agai nst
Greenfield for not conducting a reasonable inquiry into the facts
before filing a pleading, we reversed the sanctions. Krim v.

BancTexas G oup, Inc., 99 F.3d 775 (5th Gr. 1996). 1In the |ight

of this decision, the district court renmanded the case to the
bankruptcy court for reconsideration.

On remand, the bankruptcy court renoved the sanction that
barred Geenfield from practicing in the Northern District’s
bankruptcy courts but maintained the nonetary penalty. I n
addition, the court increased the penalty by $2,500 “in |ight of
t he other findings and concl usi ons and because M. Geenfield filed
a notion seeking to have this Court lift all sanctions against him

and therefore caused counsel for FirstCty Liquidating Trust,
A. Robert Abboud, and M. Schaffer to devote tinme in appearing and
responding to that notion....”

Geenfield appealed to the district court, which affirmed.

Greenfield now appeals the district court’s decision.

|1
We review the bankruptcy court's findings of fact under the
clearly erroneous standard and decide issues of |aw de novo.

Henderson v. Belknap (In re Henderson), 18 F.3d 1305, 1307 (5th




Cr. 1994), cert. denied, 513 U S. 1014 (1994). The inposition of

sanctions is discretionary -- thus, we reviewthe exercise of this

power for abuse of discretion. Mtter of Terrebonne Fuel and Lube,

Inc., 108 F.3d 609, 613 (5th Gr. 1997). “A court abuses its
discretion when its ruling is based on an erroneous view of the | aw
or on a clearly erroneous assessnent of the evidence.” Chavez v.

MV Medina Star, 47 F.3d 153, 156 (5th Cr. 1995). A court,

however, should exercise restraint when considering using its
i nherent power to inpose sanctions. |[d.

In the instant case, the bankruptcy court assessed sanctions
pursuant to (1) Rule 9011 of the Federal Bankruptcy Rules of
Procedure and (2) its inherent authority to police practitioners
before it.

Geenfield does not dispute the factual basis of the
bankruptcy court’s sanction order. He t hus concedes that he nmade
the nyriad rude and i nsulting coments outlined above. Geenfield
defends his comments in two ways. First, he argues that the
statenents he nade were, for the nost part, correct. W find this
argunent wutterly neritless. Greenfield was never engaged in
stating plain facts -- he was engaged in hurling gratuitous and
hyperbolic insults. Second, Greenfield argues that the actions of
both the court and the opposing attorneys caused his abusive
conduct. Qoviously, any error on the part of the court or notive

on the part of opposing attorneys in filing the sanction notion did



not give Geenfield carte bl anche to | aunch personal attacks and to
defy the court’s directive to cease his wholly unprofessiona
conduct .

The only cognizable argunent Geenfield nmakes is that the

sanction inposed was unduly harsh. Sanctions nust be chosen to

enpl oy “the | east possible power to the end proposed.” Spallone v.

United States, 493 U S. 265, 280 (1990)(quoting Anderson v. Dunn,

6 Wheat. 204, 231 (1821)). |In other words, the sanctioning court
must use the least restrictive sanction necessary to deter the
i nappropriate behavior. Here, the bankruptcy court repeatedly
urged Geenfield not to engage in personal attacks. He did not
respond to either the oral or the witten warnings of the
bankruptcy court. W therefore hold that the bankruptcy court did
not abuse its discretion by inposing a sanction of $25,000.
Accordingly, the district court judgnent affirm ng the bankruptcy

court iIs

AFFI RVED.



