UNI TED STATES COURT OF APPEALS

FOR THE FI FTH CI RCU T

No. 00-60673

TRINITY MARI NE NASHVI LLE, | NC.,

Petiti oner,

VERSUS

OCCUPATI ONAL SAFETY AND HEALTH REVI EW COMM SSI ON; ELAI NE CHAG,
SECRETARY OF LABOR, US DEPARTMENT OF LABOR,

Respondent s.

Petition for Review of Final Oder of the Cccupational Safety and
Heal t h Revi ew Conmm ssi on

Decenber 5, 2001
Bef ore REAVLEY, H G3 NBOTHAM and PARKER, Circuit Judges

ROBERT M PARKER, Circuit Judge:

Petitioner Trinity Marine Nashville, Inc., (“Trinity”) seeks
relief fromthe final order of an Occupational Safety and Health
Review Comm ssion (“OSHRC') panel upholding certain safety
violation citations against the conpany issued in 1997 by
i nspectors of the COccupational Safety and Health Adm nistration

(“OSHA"). These citations were based on the interpretation of the



Secretary of Labor (“Secretary”) of various articles of the
Cccupational Safety and Health Act (“OSH Act”). W hereby REVERSE
the OSHRC final order and VACATE the citations.

| . BACKGROUND AND PROCEDURAL STATUS.

Trinity owns and operates a shipyard in Ashland Cty,
Tennessee, engaged in the construction of river barges which are
approximately 50 feet wide and 200 feet |ong. Several barges are
usual |y under construction at any tinme throughout the shipyard
facility. Because of the nunber of |arge barges and the size of
the shipyard, construction requires the extensive use of |ong
el ectrical power cables! to run drop lights, welding machines,
grinders, fans and other equipnent. One type of cable is the
famliar extension cord carrying 120-volt electricity. Over tine,
the insul ated extension cords are likely to becone worn or frayed.
Wien such wearing on a cord exceeds superficial nicks and
scratches, but the cordis still salvageable, Trinity typically has
restored the cord to useful service by splicing or by wapping the
excessively frayed length with insul ated tape covered by friction
t ape. Trinity, and the shipbuilding industry in general, has

followed this procedure for decades.?

Trinity characterizes the requirement as being for literally
mles of different types of electrical cords and cables. The
Secretary does not dispute this characterization

2| ndustry practice has always been that a properly repaired
cable may be returned to use because after it is repaired it is no
| onger worn or frayed.” See Petition for Review of Final Oder of
the OSHRC, at 4. Also, “OSHA's position [regarding repair of worn
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To facilitate the novenent of tools and personnel, the
shi pyard uses portable electrical plug-in boxes. Between 50 and 60
plug-in boxes are noved to various |locations as needed. These
boxes are framed of wood and contain several wred electrical
receptacl es providing power to | onger extension cords, cables and
tools. 1In 1989, an OSHA conpliance inspector cited Trinity' s® use
of these plug-in boxes because they were not waterproof. OSHA
wthdrew the citations, however, upon a showng by Trinity that
met al -cased plug-in boxes were nore hazardous in the shipyard
environnent and that there was no safer product than the wood-
framed plug-in boxes.

On July 23, 1997, a Trinity enployee was electrocuted and
killed after plugging a drop light into a plug-in box which had
been m swired. One result of this event was an inmmediate
i nvestigation and inspection of the shipyard by OSHA inspectors.
At the conclusion of the inspection, OSHA issued two citations to
Trinity, each enconpassing nultiple itens or discrepancies.
Certain of the itenms were withdrawn by the Secretary and the

remaining citations were tried before an Adm nistrative Law Judge

or frayed cables] is contrary to . . . 30+ years of industry
practice . . . .” See Amcus Curiae Brief of Shipbuilders Counci
of America, at 1.

5The 1989 citation was to Trinity's predecessor, Nashville
Bridge. Trinity's Personnel Manager, Jim Smtson, was enployed in
that capacity by Nashville Bridge also and provided testinony
regarding the inposition of the citation and the conpany’'s
under st andi ng of the inpact of its wthdrawal.
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(“ALJ”), who affirmed them Trinity appealed to the OSHRC, which
affirmed the findings of the ALJ.

Trinity has appealed the determnation of the OSHRC to this
court. Specifically, there are two issues. First, whether an OSHA
regul ation prohibiting the use of “worn or frayed” extension cords
of the type cited denies the continued use of cords repaired in the
manner described, with insulation tape and friction tape. Second,
whether Trinity was entitled to notice that OSHA had determ ned
that the wood-franed plug-in boxes were unsafe or otherw se
unsui table, after having withdrawmn the same citation in 1989
before being cited in this instance.

1. Standard of Review

We are bound by the OSHRC s findi ngs on questions of fact and
reasonable inferences drawn from them if they are supported by
substantial evidence on the record considered as a whole even if
this court could justifiably reach a different result de novo. See
H B. Zachry Co. v. OSHRC, 638 F.2d 812, 815 (5th CGr. Unit A Mar.
1981); 29 U.S.C. § 660(a). The OSHRC s |egal conclusions are
reviewed as to whether they are “arbitrary, capricious, an abuse of

di scretion, or otherwise not in accordance with |[|aw See
Cor besco, Inc. v. Dole, 926 F.2d 422, 425 (5th Gr. 1991); 5 U S. C
8§ 706(2)(A).

We reviewthe Secretary’s interpretation of an OSHA regul ati on

“to assure that it is consistent with the regulatory | anguage and



is otherw se reasonable.” See Martin v. OSHRC, 499 U. S 144, 156
(1991) (enphasis in original).

[11. Analysis.

A Worn or Frayed Cord.

The regulation governing the use of cords or cables for
portable electric tools cited against Trinity by the OSHA
conpliance inspector applies vertically to the ship repair,
shi pbui | di ng and shi pbreaki ng i ndustry. See 29 C.F. R § 1915. 132.
It specifies that “[wjorn or frayed electric cables shall not be
used.” 1d. § 1915.132(d).

The Secretary has interpreted this statenent to nean that a
power cord which is worn or frayed, beyond “superficial” nicks and
i npressions, may not be used under any circunstances, even if
repaired with insulating tape such that the cordis returnedtoits
original insulation value. The only way to preserve a worn or
frayed cable for further servi ce, in the Secretary’s
interpretation, is to cut out the damaged portion of the cable and
attach a new plug or connector to its end. The result would be,
for instance, a fornerly 100-foot |long cable with a frayed spot in
the mddle being turned into two nearly 50-foot |long cables with
new pl ug connectors attached to their ends. The Secretary has not
formal |y expressed this interpretation.

On the other hand, Trinity's decades-|ong practice had been to

repair such worn or frayed cords with insulating and friction tape.



It was this practice which was cited by OSHA during the 1997
i nvestigation and i nspection. Trinity alleges that the practiceis
a standard within the industry and that OSHA conpliance i nspectors
have never <cited the practice during any prior inspection.
Further, Trinity challenges the interpretation as unreasonabl e and
in conflict wiwth regulations generally permtting repair of other
types of electric power cables.

For exanple, regulations generally governing electrical
safety-related work practices regarding the use of equipnent
require that:

If there is a defect or evidence of damage that m ght

expose an enployee to injury, the defective or damaged

itemshall be renoved from service, and no enpl oyee may

use it until repairs and tests necessary to render the

equi pnent safe have been nade.

See 29 CF. R § 1910.334(a)(2)(ii). Therefore, the regulation at
| east contenplates allowing repairs to be nmade to electrical
equi pnent after a defect has been identified, rendering the
equi pnent safe to use. The regulations also permt splicing and
repairing:

Fl exi bl e cords shall be used only in continuous |engths

W thout splice or tap. Hard service flexible cords No.

12 or larger may be repaired if spliced so that the

splice retains the insulation, outer sheath properties,

and usage characteristics of the cord being spliced.

See 29 CF.R § 1910.305(g)(2)(ii). The types of worn and frayed

electrical cable at issue in the instant case are not necessarily

“hard service flexible cords No. 12 or larger.” The controversy,



however, is not over splicing those cables. The controversy is
over whether Trinity may return a worn or frayed electrical cable
to service by repairing the frayed area with insulation tape such
that it retains its insulation characteristics. The regul ation
just quoted is in accord with such an interest.

The parties agree that each of the regulations just quoted
apply horizontally to all workplaces while 8§ 1915.132 applies
vertically, only to shipyards. There is al so no disagreenent that
a vertical regulation within an industry supercedes a general
hori zontal regulation. Regardless, where the vertical regulation
does not address material in the horizontal regul atory schene, the
| atter applies.

Even within the vertical shipyard regulations, certainrepairs
may be made to electrical cables. Arc welding cables may be
spliced and/ or taped when their outer insulation has been damaged.
See 29 CF.R § 1915.56(b); Secretary’ s Post-Argunment Menorandum
at 2. In the case of a welding cable which “becones worn to the
extent of exposing bare conductors, the portion thus exposed shal
be protected by neans of rubber and friction tapes or other
equi val ent insulation.” See 29 CF.R §8 1915.56(b)(4). The
Secretary, however, argues that this standard i s i nappropri ate when
considering worn or frayed electric extension cables because such
cables carry 120 or 240 volts of electricity. The arc wel di ng

circuits are limted to 80 to 100 volts and typically operate at



vol tages not higher than 46 volts. Because “[t]he lower the
voltage, the lower the risk of electrocution or serious injury,”
see Secretary’'s Post-Argunent Menorandum at 4, the Secretary
asserts that the regulation permtting repair of the | ower-voltage
wel ding cable is reasonable even while her interpretation of 8§
1915. 132(d) prohibits simlar repair of electrical extension cords.

This argunent does not take into account the effect of the
anperage or flow of current in the respective circuits. The anount
of heat generated by an arc wel der depends upon t he anperage of the
current flowing through it. See Harnischfeger Corp. v. Mller
Elec. Mg. Co., 173 F. Supp. 45, 47 (E.D. Ws. 1959). The current
generating such heat is sufficient to nelt netal pieces to join
them |d. The anperage controlling that anount of current can be
regul ated over a range of values in an arc welder to neet the
requirenent of the welding job while mintaining a constant
voltage. I1d. Arc welders approved for use in shipyards are rated
to use from 100 to 600 anps of <current in accordance wth
Requirements for Electric Arc-Wlding Apparatus, NEMA EW 1-1962,
part 2, page 2. See Secretary’s Post-Argunent Menorandum at 3.
Thus, the power out in an arc welding circuit is a function of
controlling anperage, or current flow, with a constant voltage
which is maintained relatively lowin relation to ordi nary worKki ng
el ectrical I|ines.

However, even a |ow anperage can allow an electric arc



sufficient to burn or start a fire. See Howard v. Sears, Roebuck
& Co., 437 F. Supp. 883, 894 (S.D. Mss. 1977)(15-anp fuse on
househol d current permtted a 1500-watt el ectric arc causing afire
to flash). Electric line overload will also cause a fire. See
Johnson v. Knight, 459 F. Supp. 962, 965-66 (N.D. Mss. 1978)(three
chandel i ers each drawi ng 960 watts of power for 2880 watts total on
120-vol t househol d power drew 24-anp current, overloading wire only
rated for 20 anps and caused fire).

Using the sane fornula, a welding line carrying 46 volts and
600 anps of current will produce 27,600 watts of power. The
Secretary’s argunent woul d advi se the court that this is safer than
an ordinary electrical extension cord so as to allow the repair of
the fornmer and not of the latter when worn or frayed. Considering
that a human can be burned or electrocuted by the |ower wattage
produced in household electrical circuits at |ow anperage, see
Johnson, supra, the Secretary’s argunent is unreasonable.

The Secretary also argues that OSHA takes cost as well as
degree of risk into account in drafting safety standards. See
National Gain & Feed Ass'n v. OSHA, 903 F.2d 308, 311 (5th Gr.
1990) (safety benefits of OSHA standard nust be reasonably rel ated
to its costs). Therefore, the Secretary cites the cost of
repl aci ng wel di ng cabl es, which are nuch t hi cker because they carry
a nmuch higher current and thus are nore expensive than extension

cords, in conjunction with the “lower risk of injury from welding



cables,” as a reasonable justification for allowing their repair.
The Secretary’s cost-risk analysis does not conpare the actual
volunme of welding cables used in the Trinity shipyard, nor any
ot her shipyard, to the total nunber of electrical cables used and
their related costs. Admttedly, there are “mles” of electrical
cables in use at Trinity. Wthout reviewng the actual cost
i nvolved in renoving a worn or frayed extension cord from service,
or the cost of cutting out portions of such cords to attach a new
pl ug connector and thereby shortening the useable cable, the
Secretary’s cost-risk analysis has little nmeaning in this context
and i s unreasonabl e.

Finally, the Secretary’ s interpretation of § 1915.132(d) nust
be consistent with its regulatory | anguage. In this case, the
Secretary interprets the phrase, “[wjorn or frayed el ectric cables
shal |l not be used” to nean that such cables cannot be repaired so
as to keep them intact. The I|anguage does not, however,
specifically inpart that neaning. The Secretary admts that OSHA
has cited violations of 8§ 1915.132(d) on 76 occasions in the 30
years prior to this appeal, none of which occurred at the Trinity
facility. None of those earlier citations are in the record to
show whet her they addressed the type of repairs under review here.
As the Secretary points out, an agency interpretation nust be

expressed in a formal, authoritative manner. Paralyzed Veterans of

America v. D.C. Arena L.P., 117 F. 3d 579, 587 (D.C. Gr. 1997).
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There, petitioners were not entitled torely on a position taken in
a speech by a md-level agency official in the face of a forma
techni cal assistance manual which had been previously published.
As that court stated, if the supplenent had not been issued
bef orehand, the coments in the speech m ght have taken on added
significance. 1d. Here, there was no fornmal general announcenent
made of the Secretary’s interpretation of 8 1915.132(d) before the
citation to Trinity was issued. The first tinme such an
interpretation was formally nmade was in an OSHA Standards
Interpretation and Conpliance Letter dated January 16, 1998, which
addressed a sim |l ar regulation, but not specifically the shipyard
regulation in controversy here. Wen viewed in connection with §
1915.56(b)(4), and w thout other formal guidance, the reasonable
shi pyard enpl oyer could well understand the Secretary interpreted
§ 1915.132(d) as a consistent part of the sane overall regulatory
schene.

On the bases that the Secretary’s interpretation of 29 C F. R
§ 1915.132(d) in ternms of safety and cost is unreasonabl e and that
it isinconsistent wwth the overall, formally published regul atory

schenme, this citation is vacated.

B. Whod-franed Plug-in Boxes.
OSHA cited Trinity for its use of wood-franed el ectrical plug-

i n boxes in the shipyard on the basis that they are not water proof:
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Encl osures for danp or wet |locations. (1)
Cabi nets, cutout boxes, fittings, boxes, and
panel board encl osures in danp or wet | ocations
shall be installed so as to prevent noisture
or water fromentering and accunul ating within
the encl osures. In  wet | ocations the
encl osures shall be weat her proof. (2)
Switches, circuit breakers, and sw tchboards
installed in wet |ocations shall be encl osed
i n weat her proof encl osures.
See 29 C.F.R § 1910. 305(e).

In a 1989 i nspection, OSHA cited Nashville Bridge’s use of the
sanme wood- framed pl ug-in boxes for reasons simlar to those herein.
During a subsequent, informal conference, OSHA wthdrew the
citation. Trinity acquired Nashville Bridge in 1995. Personne
Director Jim Smtson was present during the 1989 OSHA inspection
and testified that it was his, and Trinity's, understanding that
t he wood-framed boxes were satisfactory for use in the shipyard.
OSHA never cited the use of the boxes during any other conpliance
i nspection undertaken after 1989. The Secretary now contends that
the boxes are unsafe in accordance with 8§ 1910.305(e) and that
OSHA's withdrawal of its 1989 citation did not inpute a seal of
approval because OSHA did not specifically tell Trinity that the
boxes were fit for use.

A comon requirenment for the promul gation of interpretations
and decrees by an adm nistrative agency is that of notice to the
regul ated parties. See Satellite Broadcasting Co., Inc. v. FCC

824 F.2d 1, 4 (D.C. Gr. 1987)(if an agency “w shes to use [an]

interpretationto cut off a party’ s right, it nmust give full notice

12



of its interpretation”).

The Secretary is entitled to use the citation process to
provide the initial publication of a previously unannounced
interpretation of an OSH regulation in accordance wth the
requirenents of 29 U S.C § 658(a). See Martin, 499 U. S. at 157
(when enbodied in a citation, the Secretary’s interpretation
assunes a formexpressly provided for by Congress). However, the
Secretary’s “decision to use a citation as the initial nmeans for
announci ng a particular interpretation may bear on the adequacy of
notice to regulated parties, the quality of the Secretary’s
el aboration of pertinent policy considerations and on other factors
relevant to the reasonableness of the Secretary s exercise of
del egat ed | awmaki ng powers.” 1d. at 158 (citations omtted). Wen
reviewi ng such actions, a court may exam ne prior interpretations,
even those which were published by | ess formal neans, to determ ne
whet her the Secretary has consistently applied the interpretation
enbodied in the citation, as a factor bearing on the reasonabl eness
of the Secretary’'s position. 1d. at 157.

Where a conpany has been infornmed by an OSHA i nspector that
its procedures or processes are safe and satisfactory, the conpany
has a valid fair notice conplaint if cited for the sanme procedures
inalater inspection. See Secretary of Labor v. Mam |Industries,
Inc., 15 O S. H Cas. (BNA) 1258 (Rev. Commin 1991), aff’'d in part,

983 F.2d 1067 (6th G r. 1992)(where conpany had explicitly been
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told by conpliance i nspector that its nmachine guarding installation
was satisfactory but was later cited for the sane installation, the
citation was withdrawn on fair notice grounds). The Secretary
di stingui shes the instant case, however, because Trinity was not
explicitly told that the wod-framed plug-in boxes were
satisfactory under 8 1910.305(e). W hold that the circunstances
of this case are sufficient to show that Trinity had a fair
expectation that OHSA found the electrical boxes satisfactory for
use under 8§ 1910.305(e) when OHSA withdrew its citation in 1989.
Section 1910. 305 is a general regul ation governing el ectrical
wring nethods, conponents and equipnent for general use.
Subsection (e) specifically governs electrical enclosures for use
in danp or wet |ocations. A shipyard, such as Trinity, is
inherently a wet | ocation. That condition may pertain because sone
of the work is conducted outdoors or because the barges, still
under construction, my be placed in the water or floated.
Trinity' s predecessor, Nashville Bridges, was cited for the use of
t he wood- framed boxes in that type of wet environnent, specifically
because it was a wet environnent. The citation was |ater
w t hdrawn. The Secretary argues that OSHA did not explicitly state
the boxes were satisfactory for continued use; there is, however,
no dispute that OSHA did not proclaim that the boxes were
unsati sfactory for continued use, either. Wen viewed in the “wet

envi ronment” context of 8§ 1910.305(e) and with Trinity’'s status as
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a shipyard, OSHA's failure to specifically warn Trinity that the
boxes did not conform to that section while w thdrawing the
citation is inplicit, if not explicit, approval. Trinity is
entitled to notice that OSHA consi dered t he boxes unsafe in the wet
envi ronnent after such inplicit approval.

The Secretary has the right to interpret 8 1910.305(e) in the
manner briefed to this court. Further, OSHA has the right to cite
nonconform ng business entities for safety related regulatory
vi ol ati ons. This court can imagine that a conpliance inspector
could enter Trinity' s workplace, for exanple, and determ ne that
sone nunber of the wood-franmed plug-in boxes had deteriorated or
were broken open and therefore were not in proper operating
condition for the wet environnent and justifiably cite the
transgression. Fromthe photos in the record, sone of the boxes
appeared to be in such a condition. That is not, however, what
OSHA did. Instead, it cited the boxes as being a per se violation
because unpai nted wood i s not waterproof. That may be a reasonabl e
interpretation of 8§ 1910.305(e). Because OSHA at least inplicitly
approved the use of the boxes in simlar conditions, under which it
woul d reasonably expect a shipyard to continue operating, such an
interpretation now is not a consistent application of the
interpretation applied earlier. On that basis, the Secretary’'s
position, now, that Trinity should be cited for using the boxes,

and the use of a punitive citation to initially publish such an
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interpretation, is unreasonable. See Martin, 499 U S. at 157.

The 1997 interpretati on regardi ng wood-franed el ectric plug-in
boxes was initially published as a citation against Trinity after
Trinity’ s prior use of those boxes was inplicitly approved i n 1989.
That interpretation is inconsistent and therefore unreasonable.
Trinity did not have fair notice of the differing interpretation.
This citation is vacat ed.

V. Concl usi on.

For the reasons stated herein, we hold that the Secretary’'s
interpretation of 29 C.F.R 8§ 1915.132(d) was unreasonable as
applied to electric cable repairs and that Trinity did not have
fair notice that its use of wood-franmed plug-in boxes violated 29
C.F.R 8 1910.305(e). The penalties assessed against Trinity on
t hose bases nust be set aside. Therefore, the opinion of the
Cccupational Safety and Heal th Revi ew Comm ssion i s hereby REVERSED

and the citations issued against Trinity are hereby VACATED
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