IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60654

DEERE & COWMPANY,
Plaintiff - Counter Defendant - Appell ee-Cross-Appell ant,
ver sus

EDWARD JOHNSQN, JR., doi ng busi ness
as F & E Farns,

Def endant - Counter C aimant - Appel | ant - Cross- Appel | ee.

Appeals fromthe United States District Court
for the Northern District of M ssissipp

Novenber 12, 2001
Bef ore KING Chief Judge, and JOLLY and BENAVI DES, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Deere financed a conbine its dealer, Parker Tractor &
| npl enent Conpany (“Parker”), sold to Johnson. Johnson was unhappy
wth the conbine because it would not do the job. Deere was
unhappy wi th Johnson because he failed to nmake any paynents on the
| oan. Johnson wote Deere a letter revoking acceptance of the
conmbi ne. Deere refused to take it back. Johnson continued to use
the conbine. Deere finally sued Johnson to collect the unpaid
bal ance on the | oan. Johnson counter-cl ai med agai nst Deere, as the
manuf acturer of the conbine, for breach of inplied and express

warranties, breach of the inplied warranty of fitness for a



particul ar purpose, and intentional msrepresentations. The jury
returned a verdict that effectively awarded zero to both parties.
The district court conforned the pleadings to the evidence and
entered a quantum neruit award for Deere for the rental val ue of
t he conbi ne while Johnson was using it.

Today’ s appeal addresses three i ssues: First, whether Johnson
effectively revoked acceptance in the view of his continuing to
assert ownership of the conbine and failing to return it to Deere;
second, whether the district court erred in conformng the
pl eadings to state a quantum neruit claimfor Deere and awardi ng
Deere a judgnent on that basis; and finally, whether Deere
presented sufficient evidence of the rental value of the conbine.
We hold that wunder the circunstances of this case, Johnson
effectively revoked acceptance of the conbine; that the district
court erred in conformng the pleadings to state a quantum neruit
claim and in entering a judgnent for Deere; and that Deere
presented evidence to support the jury's determnation of the
rental value of the conbine. At the end of the day, this case is
a “wash”-—-neither party receives anythi ng. Accordingly, we reverse
and remand for entry of a take-nothing judgnent.

I

In 1994, Edward Johnson bought a conmbine from Parker, a

retailer for Deere | ocated in Tunica, M ssissippi. Johnson nade a

down paynent of $30,634.36. He financed the remainder of the



purchase price with Deere, using the conbine as security for the
| oan.! The conbi ne was a | enmon. Throughout the harvest season of
1994, Johnson made service requests to Parker. Each tinme Parker
sent its nmechanic to Johnson’s farm to repair the conbine.
Finally, on March 3, 1995, Johnson sent a letter to Deere, which
revoked acceptance, tendered the conbine, and asked for a
replacenent. In aletter dated May 12, 1995, Deere refused to take
the conbine back. It stated “Deere & Conpany certainly sees no
reason to replace this conbine and it is not wlling to accept it
back.” Johnson continued to use the conbine during the harvest
season of 1995, as well as during the spring of 1996. After this
lawsuit was initiated, Deere filed a replevin action, repossessed

and sold the conbine in July of 1997. Although Johnson used the

1'n this case, a central issue -- which the parties pled
tried to the jury, retried in post-verdict notions, briefed, and
orally argued on appeal — is whether Johnson effectively revoked
the sale contract for the conbine. Johnson entered into this
contract with Parker. W note, in passing, that there is nothing
in the record that suggests (1) that Deere and Parker are one
entity or (2) that Parker assigned Deere its rights under the sale
contract.

Mor eover, even if we assuned that Deere, not Parker, had al
the rights under the sale contract, this fact would still fail to
explain why the parties vigorously litigated the validity of the
underlying sale contract in this action for collection on a |oan
contract. The |l oan contract and the sale contract are i ndependent
unless there is a contractual provision which states otherw se.
Nei t her contract contains such a provision.

Undaunt ed, our anal ysis of the i ssues proceeds as tried to the
jury and briefed on appeal; that is, we assune Deere (not Parker)
was potentially entitled to the reasonable rental rate of the
conbi ne and that Johnson’s revocation of the sale contract (if
effective) would have nullified his obligations under the | oan
contract.



conbi ne from 1994 until the spring of 1996, he nmade no paynents on
t he | oan contract.
I

On Septenber 26, 1995, Deere filed a conplaint seeking to
collect on the contract. Johnson counter-cl ai ned. He all eged
breach of contract, breach of express and inplied warranties,
breach of the inplied warranty of fitness for a particul ar purpose,
and intentional m srepresentations. Johnson sought |ost profits,
punitive and consequential damages. The jury found for Johnson on
his breach of warranty claim and against Deere on its breach of
contract claim The jury awarded Johnson the down paynent that he
had made on the conbi ne, $30,634.86, but subtracted $70,000 from
this award for the fair rental value of the conbine for the period

of Johnson’s use. This calculation was exactly what the verdi ct



forminstructed the jury to do.?

Deere then filed a post-verdict notion that sought (a)
judgnent as a matter of |aw under Rule 50 or, alternatively, (b)
t he amendnent of the pleadings to conformto the evidence presented
under Rule 15(b); that is, to state a claim against Johnson in

gquantum neruit. Johnson filed his own post-verdict notion. He

2The verdict formconpleted by the jury reads as foll ows:
VERDI CT

On Deere & Conpany’s claim against Edward Johnson, Jr. for
breach of the variable rate installnent contract, we the jury

find:
_______ For Deere & Conpany and award contract damages in
favor of Deere and Conpany in the amount of $
Plus interest at arate of $ , per day fromand
after June 7, 2000.
X For Edward Johnson, Jr.

On Edward Johnson’s cl ai m agai nst Deere & Conpany for breach
of warranty, express or inplied, we the jury find:

X For Edward Johnson, Jr. and award damages as
fol |l ows:
$30, 634. 86 Down Paynent
0 | nterest on Down Paynent
0 | nci dental expenses incurred

LESS the fair rental value of the equi pnent for the
period of use by Johnson in the anount of $70, 000.

For Deere & Conpany

6/ 09/ 00
Dat e



sought (a) judgnent notw thstanding the verdict, asking the court
to set aside the jury's determnation of the rental value of the
conbi ne and award himthe full down paynent, or (b) an alteration
or anmendnent of the judgnent to that sane effect, or (c) a new
trial on danmages only, and (d) attorney’ s fees.

In resolving this barrage of post-verdict notions, the
district court denied Johnson’s notions in all respects except as
to prejudgnment interest on the down paynent, denied Deere’ s notion
for judgnent as a matter of law, and granted Deere’'s notion to
anend t he pl eadi ngs.

Based on the | egal theory of quantumneruit -- raised for the
first time in Deere’s post-verdict 15(b) notion -- the district
court anended the pleadings and entered an anended judgnent for
Deere. The anended judgnent awarded Deere $70, 000 m nus Johnson’s
down paynent and any prejudgnent interest on that down paynent.
Notw t hstandi ng that (1) the jury had found in favor of Johnson and
agai nst Deere, and (2) the district court had found agai nst Deere
as a matter of lawon all of its asserted clains, Deere wal ked away
fromthe district court with about $35, 000.

Both parties now appeal .

11

We first address Deere’s appeal. Deere appeals the district

court’s denial of its notion for judgnent as a matter of law with

respect to its contract claim



Deere noved for judgnent as a matter of |law twice — once
during trial and once inits post-verdict notion. Deere’ s argunent
is that it was entitled to collect on the |loan contract for the
conbi ne because Johnson’s continued use of the conbine nullified
his revocation of acceptance as a matter of |aw. The district
court denied both notions. Deere only appeals the denial of the
post-verdict notion. This ruling of the district court is to be
di stinguished fromits ruling granting Deere’s 15(b) notion, which
we address later in this opinion.

We review the denial of a notion for judgnent as a nmatter of

| aw de novo. Conkling v. Turner, 18 F.3d 1285, 1300 (5th Gr.

1994) .

It is not surprising that M ssissippi |awrequires that buyers
pay the contract price for any goods accepted, unless that
acceptance is later effectively revoked. Mss. CobE ANN. 88 75-2-
607(1), 75-2-608 (1999). Deere argues that because Johnson fail ed
to revoke his acceptance of the conbine, he is bound by the
contract, and thus the jury erred i n awardi ng Johnson the return of
hi s down paynent. On appeal, the question is whether, view ng the
evidence in the |ight nost favorable to Johnson, a reasonable jury
coul d have found that Johnson revoked acceptance of the conbine.

See Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969)(en

banc) overruled on other grounds by Gutreux Vv. Scurlock

Marine,Inc., 107 F.3d 331 (5th Gr. 1997)(en banc).




As we have noted, the M ssissippi version of the UCC provides
for the revocation of acceptance.® A buyer revoki ng acceptance of
goods has the sane duties as a buyer rejecting a shipnment of goods;
in nost cases, a buyer nust discontinue asserting any ownership
over the goods. Mss. CooE ANN. 8 75-2-602(2)(a)(1999)(“after
rejection any exercise of ownership by the buyer with respect to
any comercial unit is wongful as against the seller”). It is
undi sputed that Johnson notified Deere of his revocation in a
letter of March 3, 1995. It is further undisputed that Johnson
continued to use the conbine after this letter of revocation.
Still further, Johnson generated a tax benefit for hinself by
clai m ng depreciation of the conbine on his tax fornms in both 1995

and 1996. Wt hout doubt, these two actions represent ownership

3The M ssi ssi ppi Code states:

(1) The buyer may revoke his acceptance of a lot or
comercial unit whose non-conformty substantially
inpairs its value to himif he has accepted it
(a) on the reasonable assunption that its non-
conformty would be cured and it has not been
seasonably cured; or
(b) wthout discovery of such nonconformty if his
acceptance was reasonably induced either by
the difficulty of discovery before acceptance
or by the seller’s assurances.
(2) Revocation of acceptance nust occur within a
reasonable tine after the buyer discovers or should have
di scovered the ground for it and before any substanti al
change in the condition of the goods which is not caused
by their defects. It is not effective until the buyer
notifies the seller of it.
(3) A buyer who so revokes has the sane rights and duties
wWth regard to the goods involved as if he had rejected
t hem
Mss. CobeE. ANN. § 75-2-608 (1999).

8



activities by Johnson. The question remains: Do these activities
nul lify Johnson’s revocation of acceptance as a matter of |aw?
M ssi ssippi courts have addressed this question in severa

cases. In North R ver Hones v. Bosarge, 594 So.2d 1153 (M ss

1992) the court addressed whether a famly's failure to nove out of
a “lenon” nobile hone waived their revocation of acceptance. The
court, in finding no waiver, reasoned that “[the fam |y’ s] m staken
belief that North River would fulfill its assurances to repair the
defects is but one reason why the Bosarges did not nove out of
their honme. Another reason is sinple and [understandable]: Wen
you tie up all your savings into purchasing a hone, you cannot take
it and park it sonmewhere. [Y]ou have got to live in it until you
get the people to clear your lot so you can put another [nobile
home] on it.” 1d.at 1160 (internal quotation marks omtted).

In a case involving a defective copier, however, the court
held that the failure to return the copier did vitiate the
revocation of acceptance. Nevertheless, the court noted in dicta

that this m ght not always be true. J.L. Teel Co., Inc. v. Houston

United Sales, 1Inc., 491 So.2d 851, 859 (Mss. 1986)(stating

“W thout doubt, failure to surrender the copier did not per se

render ineffective Houston's revocation®).*

“Teel went on to hold that the seller was entitled, under the
theory of quantum neruit, to the reasonable rental rate for the
copier. 1d. at 860. Deere primarily relies on Teel to support its
gquantum neruit claim W do not disagree that Deere could have
al l eged a col orabl e claimbased on quantumneruit, had it done so
in atinly and proper way. The fact that Deere could have nade

9



O her states agree that continued use of non-conform ng goods
does not, in all cases, waive the revocation of acceptance. See

WIlk Paving, Inc. v. Southworth-Mlton, Inc., 649 A 2d 778, 781-82

(Vt. 1994)(failure to return defective asphalt roller does not

forfeit the revocation of acceptance); MQillough v. Bill Swad

Chrysler-Plynmouth, Inc., 449 N E. 2d 1289, 1291 (Ohio 1983) (failure

to return autonobile did not forfeit revocation); Aubrey’s R V.

Center, Inc. v. Tandy Corp., 731 P.2d 1124, 1129 (Wash. App. Ct

1987)(failure to return software did not forfeit revocation).

Al l ow ng continued use of the good is not the general rule,
however. Typically, the law requires that a buyer return a non-
conf orm ng good, purchase a replacenent, if necessary, and t hen sue
for breach. Mss. CobE ANN. 88 75-2-602, 75-2-714 (1999). The
rationale is that even non-conform ng goods have value, and by
requiring a pronpt return of the goods, the | aw enables a seller to
resell the goods before they substantially depreciate in value. As
the M ssissippi Suprene Court has noted, however, a buyer, with no
ability to replace the defective good, suffers substantial injury
if forced to cede ownership of that good. The | aw thus wei ghs the
two effects; that is, where the cost of replacenent is |ow, the
injury to the seller fromthe depreciation of the good outweighs
the injury to the buyer that results from surrendering ownership.

Thus, in such a situation the law requires the return of the non-

the quantumneruit claim however, is irrelevant to whether Johnson
revoked accept ance.

10



conform ng good. On the other hand, when the cost of replacenent
is high, the injury resulting to the buyer fromreturning the good
outweighs the seller’s injury of depreciation; hence, in this
situation the cases do not penalize the buyer when he reasonably
retains the non-conform ng good.

As we have noted, M ssissippi case | aw enpl oys this principle.

In North Rivers Hones, the cost to the famly of giving up the

trailer was high. Hence, the court held that the failure to “nove-
out” did not waive revocation. On the other hand, in the Teel
case, the conpany easily could have purchased anot her copier, and
hence, the court held that the failure to surrender the copier
nullified the attenpt to revoke acceptance of the copier.

Here, the evidence shows that Johnson’s cost of replacenent
was high. Johnson’s credit was adversely affected when he failed
to nmake paynents on the |l oan for the conbine. The record reflects
t hat Johnson was operating close to the margin; he admttedly could
not make but a few of the paynents. It is unlikely that any
conbi ne deal er would have either rented or sold to Johnson under
t hese circunstances. Wthout a conbine, Johnson’s ability to farm
woul d be severely inpaired. Wth little farmproduction, he could
not mtigate the danmages he suffered as a result of the defective

conbi ne. Thus, as with the npbile home owners in North River

Hones, the record denonstrates that the damage to Johnson from

cedi ng ownership of the conbi ne woul d have been hi gh.

11



Deere also maintains that Johnson continued to use the
conbi ne, which naturally caused depreciation, and that this change
of the good rendered his revocation of acceptance ineffective
O her than depreciation, Deere does not all ege that Johnson damaged
the conbine. Deere bases its depreciation-as-change argunment on
the language of the statute: “[R]evocation nust occur wthin a
reasonable tinme ... and before any substantial change in the
condi tion of the goods not caused by their defects.” Mss. CobE ANN.
8§ 75-2-608(2) (1999). Deere cites no cases in which depreciation
by itself was deened a substantial change under this section of the
M ssi ssi ppi  UCC. It seens that in alnost all cases involving a
“substantial change” the buyer engaged in sone activity which

altered the goods. See Intervale Steel Corp. v. Borg & Beck Div.,

Bor g- WArner Corp., 578 F. Supp. 1081 (E. D. M ch. 1984) (buyer broke up

goods into parts), aff'd, 762 F.2d 1998 (6th GCr 1985); Trinkle v.

Schumacher Co., 301 N W2d 255 (Ws.C.App. 1980)(buyer cut

fabric); Toyonenka (Anerica), Inc. v. Conbined Metals Corp., 487

N. E. 2d 1172 (Il1. App. Ct. 1985) (buyer cut goods into narrow strips).

That sinple depreciation alone usually does not constitute a
substantial change in the condition of the good is consistent with
the doctrine of revocation of acceptance because the doctrine is
meant to renedy a situation in which a latent defect arises. |If
sinple depreciation of the non-conformng good was enough to

nullify the revocati on of acceptance, a buyer mght not be able to

12



revoke acceptance of a good with a |atent defect.

Furthernore, Deere’'s refusal to accept the return of the
conbi ne undermnes its argunent that Johnson failed to revoke
acceptance as a matter of |law. How does one return a conbi ne when
the dealer refuses to take it back — park it, perhaps, illegally
in their lot? We find unpersuasive the premse of Deere’s
argunent: that a seller can refuse to accept the return of a non-
conform ng good, and then claim that the buyer nullified his
revocation by not returning the good in question.?®

Most inportant for the case at hand, the issue of whether a
buyer has effectively revoked acceptance is a factual one. Royal

Li ncol n-Mercury Sales, Inc. v. Wall ace, 415 So. 2d 1024, 1028 (M ss.

1982). For the reasons outlined above, we think that a reasonabl e
jury coul d have concl uded -- despite Johnson‘s continued use of the
conbine -- that he effectively revoked acceptance of the conbi ne on
March 5, 1995. The district court’s denial of Deere’'s notion for
judgnent as a matter of |aw was thus correct.
|V

We turn next to Johnson’s appeal. Johnson argues first that
the district court erred when it anended the pleadi ngs under Rule
15(b) and consequently awarded danages to Deere. Second, Johnson

argues that there was insufficient evidence to support the jury

To be precise, Deere did demand the return of the conbine
after the initiation of this |awsuit. Neverthel ess, up to the
filing of the lawsuit in 1995, the evidence indicates that Deere
woul d not accept the return of the conbine.

13



determnation of the fair rental value of the conbine.
A

We first address Johnson’s appeal of the district court’s
anendnent of the pleadi ngs under Rule 15(b) of the Federal Rul es of
Cvil Procedure, and the ensuing judgnent entered for Deere. After
the jury returned a verdict for Johnson, Deere filed a 15(b) notion
to anend the pleadings to conformto the evidence presented. The
nmotion raised the |l egal theory of quantumneruit -- a | egal theory
that neither party had raised prior to the jury verdict. The
district court granted the notion. It then awarded Deere the
rental value of the conbine m nus Johnson’s down paynent and any
i nterest on that down paynent. Johnson argues, in short, that the
anendnent of the pleadings violated his right to procedural due
process because it left himwi th no chance to devise an appropriate
defense to the legal theory of quantum neruit.?®

Rul e 15(b) of the Federal Rules of G vil Procedure provides:

6 Notwi thstanding the remaining analysis in this section, we
note, in passing, that even if the anendnent of the pl eadi ngs under

Rul e 15(b) were proper, Deere still should not recover, wthout
taking the appropriate steps to sonehow set aside the verdict -- a
verdi ct that found against Deere and awarded it nothing. Rul e

15(b) allows a court to nodify the pleadings to conform to the
evi dence presented, but the rule does not provide the authority to
reverse the jury's verdict and then turn it bottomside up. The
jury’s verdict in this case has never been set aside; indeed, the
district court denied both Deere’'s and Johnson’s notions for
judgnent as a matter of |aw Neither the plaintiff nor the
district court addressed this lacuna in the reasoning that led to
the entry of a judgnent for Deere based on the conforned pl eadi ngs.
Nevert hel ess, because the parties briefed the issue as one of
procedural due process and fair notice, we decide solely on that
basi s.

14



When issues not raised by the pleadings are tried
by express or inplied consent of the parties, they
shall be treated in all respects as if they had
been raised in the pleadings. Such anendnent of
t he pl eadings as nay be necessary to cause themto
conformto the evidence and to raise these issues
may be made upon notion of any party at any tine,
even after judgnent.

Id. (enphasis added). W review Rule 15(b) anendnents for abuse of

di scretion. Triad Electric & Controls, Inc. v. Power Systens

Engi neering, Inc., 117 F.3d 180, 191 (5th Cr. 1997).

As has been often said, the principal purpose of Rule 15(b) is
judicial econony. |If the parties either expressly or inplicitly
consented to having a matter litigated, and the evidence provides
the court with sufficient guidance to resolve the matter, anendi ng
t he pl eadi ngs saves judicial resources.’

Nevert hel ess, saving resources usually takes a back seat to
procedural due process. Thus, in the absence of express consent,
“trial of unpled issues by inplied consent is not lightly to be
inferred under Rule 15(b), [and] such inferences are to be viewed
on a case-by-case basis and in light of the notice demands of

procedural due process.” Triad Electric, 117 F.3d at 193-94

(quoting Jinenez v. Tuna Vessel Grananda, 652 F.2d 415, 422 (5th

Cir. 1981). The due process concerns are nost acute when a party

‘According to the leading treatise on federal procedure, “Rule
15(b) [is] designed to avoid the tyranny of formalismthat was a
prom nent characteristic of the forner practice and to avoid the
necessity of a newtrial.” Charles Wight, et al., FEDERAL PRACTICE
AND PROCEDURE 8§ 1491 (2d ed. 1990).

15



seeks a pl eadi ng anendnent post-verdict. T.J. Stevenson & Co.

Inc. v. 81,193 Bags of Flour, 629 F.2d 338, 370 (5th G

1980) (“[I]t is not often that anendnents are allowed after the
cl ose of evidence, since the opposing party nay be deprived of a
fair opportunity to defend and offer any additional evidence.”);

see also Mdirgan and Cul peper, Inc. v. GQCccupational Safety and

Health Review Comm ssion, 676 F.2d 1065, 1068 (5th Gr.

1982) (“[While it is true that anmendnents ... should be freely
granted, it is just as certain that the conpany charged shoul d be
given an opportunity to fully respond to the new theories
presented.”).

In this case, the district court anended the pleadings to
allow for the legal theory of quantumneruit, but did so after the
cl ose of evidence and after the jury returned its verdict. Qur
review of the record shows that neither party nentioned, even in a
whi sper, quantumneruit prior to Deere’s 15(b) notion. Thus we are
not surprised that Deere points to nothing in the record that would
support any such findi ng of express consent. Consequently, we nust
find that the parties did not expressly consent to having this
theory tried to the jury. Express consent, however, is only one of
two bases for anmendnent under Rule 15(b); inplied consent provides
a second basis, and this seens to be the centrality of Deere’s
ar gunent .

Deere contends that it actually raised and litigated the

gquantumneruit claimat trial, even though it never used the “magic

16



wor ds” quantum neruit. Deere argues that Johnson inplicitly
consented to having this claimtried because he failed to object to
evi dence of fered about the reasonabl e rental val ue of the conbine.

Qur review of the record shows that this case was tried as a
contract case in which Deere sought to hold Johnson liable for the
full amount of the |oan contract. Deere introduced evidence with
respect to the rental value of the conbine to offset Johnson’s
claimfor the return of the down paynent in the event that the jury
found for Johnson. The fact that neither Deere nor Johnson
considered the rental evidence under a quantum neruit theory is
evidenced by the verdict form itself. If, as Deere argues, a
quantum neruit claimwas inplicitly understood by both parties,
Deere surely would have objected to the verdict form which
provided no basis for a quantum neruit award in favor of Deere.

Finally, as we have suggested earlier, the anmendnent of the
pl eadings to state a quantum neruit claim inplicates the due
process clause. |f Johnson had been put on notice about this claim
before trial, he woul d have had an opportunity to offer evidence to
negate Deere’s contention that he expected to pay for the use of
the conbine after he offered to return it. This evidence would
have been avail able to Johnson, especially in the Iight of Deere’s
initial refusal to accept the conbine’s return. Because Deere
failed to raise the claimat any point during the trial, Johnson
was not on notice as to the issue that was allegedly being

litigated, and thus could not construct an appropriate defense. In

17



this case, anending the pleadings -- after the close of evidence
and after the return of the verdict -- violated Johnson’s right to
procedural due process, and thus the district court abused its
di scretion by allow ng an anendnent under Rule 15(b). It follows
that the judgnent entered in favor of Deere nust be and is
reversed
B

Finally, we turn to Johnson’s appeal of the denial of his
post-verdict notion for judgnent notw thstanding the verdict.
Johnson’s argunent to the district court -- which he reasserts on
appeal — was that there is insufficient evidence to support the
jury determnation of the fair rental value of the conbine. W
first observe that Johnson objected to only part of the evidence
t hat was i ntroduced concerning the rental val ue of the conbine.® In
addition, Johnson failed to object to the verdict form itself,
whi ch al | owed a set-of f based on the reasonabl e rental val ue of the
conbine. Finally, Johnson failed to nove for a partial directed
verdict on the basis that there was insufficient evidence to
support a set-off.

Qur inquiry into the evidence supporting a jury verdict is

especially imted when the noving party, as here, fails to seek a

8Johnson obj ect ed on hearsay grounds to the i ntroduction of an
apprai sal estimating the nunber of hours on the conbine. The court
did not abuse its discretion in allowng the introduction of this
evi dence because the apprai sal was nmade by a person with know edge
of the hours of use on the conbine and kept in the regular course
of business (i.e., the appraisal was a business record).

18



directed verdict or challenge the sufficiency of the evidence at
trial. W should inquire only “whether there was any evi dence to
support the jury verdict, regardless of its sufficiency.” Coughlin

v. Capital Cenent Co., 571 F.2d 290, 297 (5th Gr. 1978). Because

Johnson failed to object to the sufficiency of the evidence in the
district court, the Coughlin standard applies.
The verdict formclearly delineated the jury’s task, which the

jury faithfully executed. First, the jury was to deci de whet her

Johnson breached the contract. The jury said “no. Second, the
jury was to decide whether Deere breached its warranty. The jury
said “yes.” If the jury found for Johnson -- which it did -- it
was to assess the anmount of the down paynent, the interest on the
down paynent, and the incidental expenses incurred. After adding
these three suns, the jury was to determne the fair rental val ue
of the equi pnment for the period of Johnson’s use and subtract it
from the sum due Johnson. Johnson now argues that there was
insufficient evidence to support a finding as to the fair rental
val ue of the conbine. He is wong on this point.

Three itens of evidence support the verdict. First, an
appraisal by F&E Farns was entered into evidence through the
testi nony of Dave Broeker. The appraisal indicated 762 total hours
on the conbine. Second, Chuck Cariker, the current manager for
Parker, testified that the rental rate on a conbine in 1996 was

about $100 an hour. Third, Walter Gray, a previous nanager for

Parker, testified that the current (i.e., 1997) rental rate for

19



used conbines was $90 to $100 an hour. Admittedly none of this
evidence goes directly to the value of the use of the defective
conbine in 1994 or 1995. Nevertheless, our inquiry on appeal is
narrow -- whether there was any evidence to support the jury
verdict. We find that the testinony of these three w tnesses, plus
the appraisal, is enough to support the jury verdict under this
[imted standard of review
\%

In sum we hold: (1) that the district court commtted no
error when it denied Deere’s notion for judgnent as a matter of | aw
because a reasonabl e jury coul d have concl uded t hat Johnson revoked
hi s acceptance of the conbine; (2) that the district court erred
when it anended the pleadings after the return of the jury verdi ct
based on a |l egal theory that was not expressly or inplicitly tried
tothe jury; and (3) that there was sufficient evidence to support
the jury verdict.?®

The jury in this case acted as it was instructed on the jury
form-- a formthat was agreed to by both the plaintiff and the

defendant. The verdict says that this case was a “wash” -- neither

°Johnson al so contends that the district court erred in (1)
awarding Deere costs; (2) denying his request for a jury
instruction on punitive damages; and (3) denying his request for
attorney’s fees. W address each of these clains in the |Iight of
our hol di ng.

The district court abused its discretion only in awarding
Deere costs, and on this point is reversed. The district court did
not abuse its discretion in denying Johnson’s jury instruction on
punitive damages or his request for attorney’s fees.
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party is entitled to relief. We therefore reverse the anended
judgnent entered by the district court and remand for entry of a
t ake- not hi ng judgnent in accordance with the verdict.?°

REVERSED and REMANDED for entry

of judgnent

10Chi ef Judge King concurs in the judgnment only.
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