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GARWOOD, Circuit Judge:

Honduran citizen Santiago Nahun Ontunez-Turcios appeals the
denial of his application for asylum and w thhol ding of renoval

under section 241(b)(3) of the Immgration and Nationality Act

1Judge Edith Brown Clement participated by designation in the oral argument of this case as
a United States District Judge for the Eastern District of Louisiana. Since that time she has been
appointed as a Fifth Circuit Judge.



(“Act”) and the United Nations Convention Agai nst Torture and O her
Cruel , I nhuman or Degradi ng Treat nent or Puni shnent (“Convention”),
arguing that his efforts as part of a Honduran | and col |l ecti ve nake
hima “refugee.” The inmmgration judge and Board of Inmgration
Appeal s held that Ontunez's evidence only denonstrated that his
land conflict was private and economc in nature, that any
persecution of him was not shown to have been on account of his
political opinion or nmenbership in a particular social group, and
therefore he was not entitled to asylumor w thhol ding of renoval .
Because Ontunez has not presented evidence that conpels the
opposite result, we affirm
Backgr ound

Honduran |l and reform | aws under certain circunstances allow
peasant farnmers—"canpesinos”--to gain ownership of land |acking a
proper legal title by cultivating it as part of an agrarian reform
pl an. See Steven E. Hendrix, Property Law Innovation in Latin
Arerica Wth Recommendations, 18 B.C. INT'L & Cowp. L. REv. 1, 38
(1995). Their efforts, however, are sonetinmes opposed by busi ness
or | andowner interests with plans for private agricultural or other
i nvestnment. Wen | egal nethods fail the canpesinos, they sonetines
occupy private agricultural land illegally and the governnent
evicts them by such mnimal force as is necessary. See United
States Departnent of State, Honduras: Profile of Asylum Cl ains &

Country Conditions, January 1999, at 5-6. Although Honduras has



elected five presidents in a row through generally fair and
denocratic el ections, the economc and official elite still possess
“considerable inpunity.” See id. at 2; United States Departnent of
State, Honduras Country Report on Human Rights Practices for 1998,
at 1. Conditions in Honduras were vastly worsened i n Oct ober 1998,
when Hurricane Mtch devastated the country. From out of this
difficult situation, Ontunez brings his request for asylum and
wi t hhol di ng of renoval .

The factual background of this case cones al nost excl usively
from Ontunez's own testinony, both at the hearing before the
immgration judge and in his application for asylum Ont unez
testified that in April 1994, he noved to the city of La Cei ba on
t he northern Cari bbean coast of Honduras with his |ive-in conpani on
and his son. He worked as a nechanic and joined with other
canpesi nos who wanted to cultivate an area in La Ceiba called Las
Del i ci as. A woman in the town clainmed to have title to Las
Delicias through a docunent she had never registered; she executed
a power of attorney in favor of the canpesinos but refused to
register her legal title because her husband had been nmurdered in
1965 and she feared reprisals against her son. Each famly began
cultivating an area of sixty by forty neters, and they created a
cooperative called the Foundation for the Betternent of Las
Delicias for the purpose of acquiring legal title to the | and.

Ontunez was “First Speaker” for the Foundation, which neant that he



read the m nutes at neeti ngs and encouraged t he ot her canpesinos to
remain united in the pursuit of their goal

In 1996, a group of businessnen chall enged the Foundation's
right tothe land. This group consisted of five |local “landlords,”
i ncluding Eugenio “Henyo” Varela (“Varela”) and Mario Ml gar
(“Melgar™). Ontunez alleges that Mlgar is an attorney who
represents Mari o Facusse, the majority stockhol der of a prom nent
Hondur an busi ness? and t he nephew of Carl os Roberto Fl ores Facusse,
Presi dent of Honduras since 1998.° The | andl ords* cl ai ned t hey had
legal title to Las Delicias and nmade plans to sell it to Korean
i nvestors.

In late 1996, the landlords threatened to drive the
Foundation's nenbers from Las Delicias. 1In 1997 a judge ordered
Las Delicias cleared, apparently at Mlgar's request, despite
Ontunez's allegations that the |andl ords produced no evidence of

title justifying the legal action. The police enforced the order

2 In his asylum application, Ontunez calls the corporation

“Ggante.” At his hearing, the court reporter was unable to
understand the nane of the corporation but transcribed it
phonetically as “Essay.”

® The INS did not chal l enge this assertion or produce evi dence
to the contrary. Though there are indications that Mari o Facusse
may be a cousin to the Honduran president, not a nephew, we wl|
consider the evidence as it stood before the BIA. Simlarly, we
w Il not consider indications that Mari o Facusse may belong to a
different political party than Flores and may openly oppose him

* The briefs for the appellant call these businessmen “The

Facusse Group,” although Ontunez did not use that name. We wl|
use Ontunez's nonenclature, “the | andlords.”
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by renoving the canpesinos fromthe | and and conpl etely destroying
their homes, but the Foundation returned to Las Delicias and
rebuilt. At around this tinme, Foundation treasurer Jesus Pascual
was killed. Wile Ontunez blanmes the | andl ords, he adm tted that
t here was no evidence of who conmtted the crine.

The landlords then obtained a “new order” of sone kind and
offered to settle the legal title issue with the canpesinos for
1,000 |l enpiras per plot. The Foundation asked for a hearing before
the mayor so that they could determ ne whether the |andlords had
any valid claim to the land justifying the paynents. Mayor
Marjorie Dik declined to hold the hearing. Ontunez all eges that
while Dk had generally supported the Foundation because of its
work building a school, she feared reprisals from Varela if she
decl ared the | and bel onged to the cooperative. 1In his application
for asylum Ontunez intimated that Dik left office in 1998 because
of this fear.®

In 1998, Gonsal o Rivera O Canpo was el ected mayor of La Cei ba
and the Foundation again pursued a hearing to negotiate the
question of land title. The parties expected Governor Adal berto
Gron Ronero to attend the March 1998 neeting, but he ultimately
refused. Ontunez alleges G ron abstai ned because he believed the

| andl ords had no valid title, maki ng the negotiations illegitinmate.

> However, Ontunez testified that Dik served her full termas

Mayor. Perhaps his application intended to suggest that her fear
of reprisals caused her to not seek re-election.
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Ontunez al so all eged his belief that G ron was subsequently renoved
from office by President Flores because of his support for the
Foundati on. ®

After the proposed O Canpo hearing failed in March 1998, the
Foundation and the | andlords agreed to cone together at a public
nmeeting to discuss the offered settlenent. The Foundation arrived
first, and Ontunez began denouncing official corruption through an
anplified mcrophone. At |least four of the landlords’ arrived with
Mar cos Puerto (“Puerto”) and two Honduran police in their conpany.
When the nmen were about 25 neters away from Ontunez, Varel a nodded
to Puerto, who pulled out an AK-47 rifle and shot Foundation guard
Juan Mejia. Wiile Ontunez took cover, the | andl ord group returned
to their car and left.

Dissatisfied wwth the La Cei ba police's investigationinto the
murder and concerned for their safety, Foundation nenbers | ooked
for Puerto thenselves. In April, they received a tip that Puerto
was | ocated on the property of Mario Facusse in the city of San
Pedro Sul a. The Foundation told the Departnent of Crimnal

| nvestigations of his location, and the San Pedro Sula police

® Ontunez's testinobny was inconsistent on this point; twce

he claimed Gron was renoved from office prematurely and once he
testified that Gron nerely left at the end of his term

" Ontunez does not |ist Melgar as being anmong the |andlord
group, although he appears to suggest that they used Melgar’s car
todrive to the neeting. At another point, however, Ontunez bl aned
Mel gar for bringing the police to the neeting, and attributes to
Melgar a statenent inplying that he was in the car when the
assassin got in.



arrested Puerto. Ontunez testified that the president of the
Foundation, Rosa Mejia, told Ontunez that she had been present
during Puerto's interrogation by the police and that Puerto had
then admtted that the landlords hired himto assassi nate Ontunez
and anot her man, but that he shot Juan Mejia by m stake. Ontunez
specul ated that that error canme fromPuerto's m sinterpretation of
Varel a's nod toward t he Foundation nenbers. Puerto was prosecuted
for his crinme, convicted, and incarcerated.

In October 1998, Ontunez went to the land title office in La
Cei ba, where he net and confronted Melgar. Both nmen were
apparently searching for title records for Las Delicias. Ontunez
accused Mel gar of being an acconplice to the death of Mejia, while
Mel gar apparently denied the allegation and clained that he was
afraid of the assassin as well. Ontunez's search of the |and
records turned up no registered title to Las Delicias. It was in
this nmonth that Hurricane Mtch hit Honduras and devastated the
nation, destroying nearly everything in Las Delicias. Anong the
items destroyed were the Foundation's collection of public
docunents regarding the landlords. Ontunez testified that he had
been to several cities gathering the crimnal histories of the
| andl ords and their enployees as well as records of the conplaints
filed against them

In April 1999, six nonths after the confrontation with Ml gar,

the I andl ords or those Ontunez thought to be acting for them cane



armed to Ontunez's honme and threatened his life. Ontunez feared
for his safety and fled to his brother's house in San Pedro Sul a,
|l eaving his famly behind. By the end of July, Ontunez m ssed his
famly and returned to Las Delicias, despite his fear of being
killed. Wen he returned, two of the |andlords and their guards
cane to Ontunez's house with weapons and ordered himto | eave t own
wi thin one nonth and fifteen days or they would renove hi mfromLas
Delicias, either in “a good way or in a bad way.”® An unidentified
young man was with them who stared at Ontunez during the neeting.
After they left, a neighbor told Ontunez that the young nman had
said “this deer will not escape nme” or words to that effect.
Ontunez took this as a death threat and described the young nman as
a paid assassin, but admtted that he had no direct know edge of
the young man's notive. At the urging of his nother, Ontunez |eft
his famly behind and fled Honduras. He first entered CGuatenal a
legally, and then traveled to Mexico and crossed the Rio G ande
river near H dal go, Texas. He was apprehended by the Border Patro

while attenpting to evade the Falfurrias checkpoint on Septenber
19, 1999.

Ontunez conceded his renovability at a hearing on Cctober 15,

8 Ontunez's story regarding these two confrontations is

frequently confusing, especially conparing his application for
asylumand his oral testinony. This version of events is the one
that best fits Ontunez's various assertions and his clarifications
I n cross-exam nation.



1999° and applied for asylum At his hearing before the
i mm gration judge on Decenber 15 and 20, 1999, Ontunez offered the
above testinony and sone docunents. Anobng these docunents was a
letter from Raul G Tovar Ranpbs, present governor of Atlantida,
which attests to Ontunez's good character and corroborates that
Ontunez's life was threatened by “vari ous unscrupul ous persons and
nei ghbors” in La Cei ba. Governor Tovar also attests that Ontunez
was a victim of Hurricane Mtch. | n anot her docunent, Honduran
attorney Paul Tovar Vargas avers that Ontunez has charged “several
i ndi vidual s of dubious reputation” in La Ceiba of threatening his
life in an attenpt to take his land, and that this was the reason
he emigrated to the United States.

The immgration judge noted that an application for asylum
should also be construed as an application for w thholding of
removal under both the Act and the Convention, and then denied
Ontunez relief on all three counts. Despite pointing out several
i nconsi stencies in Ontunez's testinony, the inmgration judge found
his testinony generally credible. Nevert hel ess, the judge held
that Ontunez was not a “refugee” as defined in 8 USC 8§
1101(a) (42) because his situation did not arise “on account of” any
of the five enunerated notives for the cl ai ned persecution: “race,
religion, nationality, nmenbership in a particular social group, or

political opinion.” Ontunez failed to carry his burden, the

° The transcript is dated April 15, 1999, but from ot her
docunents it seens clear that “April” is an error.
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i mm gration judge held, because his conflict with the | andl ords was
not shown to arise other than solely from a private fight over
| and. The landlords did not act against Ontunez because of
Ontunez’s political opinions or nenbership in a particul ar soci al
group. Accordingly, the judge denied Ontunez's requests for asylum
and wi t hhol di ng of renoval under the Act. The judge al so held that
Ontunez had not shown he woul d be subject to torture upon returnto
Honduras and t hus deni ed Ontunez's clai munder the Convention.

The Board of | mm gration Appeal s acknow edged t hat Ont unez had
denonstrated that the | andl ords possessed both the econom c desire
to sell Las Delicias to foreign investors and a willingness to
threaten those who got in the way, but concurred wth the
imm gration judge that Ontunez had not shown a nexus between the
persecution and one of the persecutors’ notives enunerated in the
Act . The BI A then discussed the Convention's requirenent of a
gover nnment connection to the feared torture and held that Ontunez
was not entitled to protection under the Convention because he had
not shown that a governnent official would instigate torture or
acquiesce toit. The BIA dism ssed Ontunez's appeal and he tinely
appealed to this court.

Di scussi on

Legal Error in the Asylum d aim
Ontunez first asserts on appeal that the BIA applied an

incorrect |egal standard to his request for asylum W reviewthe
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BIA's conclusions of |aw de novo. Mkhael v. INS, 115 F.3d 299,
302 (5th Gr. 1997). W reviewthe decision of the BIA and reach
the underlying decision of the immgration judge only if that
deci si on has sone inpact upon the BIA's opinion. |d.

Section 208(a) of the Immgration and Nationality Act, 8
US C § 1158(a), grants the Attorney Ceneral the discretion to
permt asylum to an alien who is a “refugee,” a term which is
defined as an alien who is unable or unwlling to return to his or
her country of origin because of “persecution or a well-founded
fear of persecution on account of race, religion, nationality,
menbership in a particular social group, or political opinion.”
See 8 U S.C § 1101(a)(42)(A. Ontunez's |egal error appeal
concerns the “on account of” | anguage, which requires the aliento
prove sone nexus between the persecution and the five protected
gr ounds. See generally INS v. Elias Zacharias, 112 S. . 812
(1992). Ontunez clains that the BIAlooked at his evidence only as
proof of economc conflict wthout considering that it also
denonstrates a political struggle. Therefore, Ontunez argues, the
Bl A applied too stringent a standard and effectively required him
to denonstrate that his persecution was primarily on account of a
protected ground rather than nerely that his persecution had sone
nexus to a protected ground.

Ontunez relies upon Rivas-Martinez v. INS, 997 F.2d 1143 (5th

Cir. 1993), acase in which the BIAincorrectly applied an “either-
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or” analysis to the “on account of” requirenent. In Rivas-
Martinez, El Sal vadorean FMLN guerillas ordered Rivas to help them
in their struggle against the governnent, but she refused. 1d. at
1145. She told the guerillas she could not help them because she
was a w dowed nother and had to give constant care to a smal

child; she actually refused because she strongly supported the
gover nnent . | d. When the guerillas refused to accept her
proffered reason, she chose to flee rather than support the FM.N

| d. Wiile the inmmgration judge granted her asylum the BIA
reversed because it reasoned that Rivas had given a non-political
reason for her refusal and thus logically could not have been
persecuted “on account of” a political opinion as required in the
Act. 1d. On appeal, this court reversed the Bl A and renmanded for
reconsi derati on. Wthout examning the sufficiency of Rivas's
evi dence, we found that the nexus requirenent is not an “either-or”
proposition. Instead, the proper standard allows the applicant’s
testinony to prove the necessary persecution even though other
evidence fails to advance her cause. Thus, while R vas offered a
non-political excuse to the guerillas, it was error for the BIAto
categorically prevent her from showng political persecution
t hrough other evidence. After all, the guerillas nmay have known
her statenent was fal se because they had other know edge of her

politics. 1d. at 1147-48. Accordingly, we renmanded to the Bl A for

reconsi der ati on. | d.
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It is true that R vas-Martinez counsels that the applicant
must nerely denonstrate sonme nexus between persecution or a well -
founded fear of persecution and one of the conditions enunerated in
8 U S.C 8§ 1101(a)(42), notw thstandi ng evidence that persecution
may have al so been based upon other reasons. The BIA correctly
applied this standard to Ontunez's case, however. The BIA stated
in its opinion:

“Regardl ess of the fact that the Facusse G oup may have

been aware of the respondent's clained political opinion,

we find that based on the record before us, the

respondent failed to establish that the Facusse G oup's

al | eged destruction of his hone and crops and threats to

kill himare in any way related to his political opinion,

rather than to the Facusse G oup's desire to retaliate

against him or intimdate him for his actions in
convi ncing the nenbers of the |and cooperative of which

he was a | eader to not give up the cooperative's |lands to

t he Facusse G oup, which | and t he Facusse G oup wanted to

conplete a business deal wth foreign investors.”

(enphasi s added)

Unli ke Rivas-Martinez, in which the BIA clearly stated an
incorrect legal standard, the BIA appears to have stated and
applied the correct legal requirenent. The Bl A asked the correct
gquestion: does the evidence denonstrate persecution or fear of
persecution “on account of” political opinion? They state the
standard as “in any way related to,” which admttedly is not a
word-for-word restatenent of the standard. Yet, it denonstrates
that the BI A understood the necessity of a nexus and found that no

nexus existed, thus arguably construing the proper |egal standard

even nore generously in Ontunez's favor. W therefore do not read
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the BI A's opinion as hol ding that Ontunez coul d never prove a nexus
between his political opinion and persecution by the |andlords
because hi s evidence denonstrates an econom c notive. |Instead, the
BIA sinply held that Ontunez's evidence showed no notive of the
persecutors other than a private, economc one and failed to
establish persecution to any extent on account of or notivated by
Ontunez’s political opinion or nenbership in a particular social
group. The BIA did not disregard m xed notive; Ontunez failed to
meet his burden of proof of a mxed notive. Ri vas- Martinez
t heref ore does not apply.?°

This court addressed simlar language in Grma v. INS, 283
F.3d 664 (5th Gr. 2002). In Grma, the petitioner clained that
the INS had failed to properly conprehend the “m xed notive”
doctrine, erroneously requiring Grnma to exclude all possibilities
other than the protected factors. ld. at 667. Grma relied
heavily on the BIA's use of the words “rather than,” id. at 668,
whi ch suggested the either-or dynam c forbidden in m xed notive
cases. After deciding that other portions of the opinion showed
the BIA had in fact applied the m xed notive standard correctly,

this Court stated that:

1 Moreover, in Rivas-Martinez the guerillas who threatened
Rivas were an overtly political anti-governnent guerilla force,
whi ch i nmedi at el y suggest ed a nexus between Rivas’s political stand
and the actions of the FMLN. Here, Ontunez's enem es are not shown
to have any political agenda. This is another distinction between
Ontunez's case and Rivas's.
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The BIA's use of the phrase 'rather than,'" was not an
expression of a mutual exclusivity standard between protected
and unprotected grounds but an explanation of its findings
concerning the sufficiency of the evidence relative to
multiple possible notivating grounds, two of which are
protected and one which is not. Id.
We apply the sanme analysis and reach the sane conclusion. While
Ontunez strenuously disagrees with the Bl A's concl usion, and while
the BI A used | anguage nore equi vocal than would be ideal, Ontunez
has not shown that the Bl A m sunderstood the standard to be applied
to his case. Ontunez's claim of legal error nust fail, and
accordingly we will affirmthe BI A" s deci sion.
1. Factual Sufficiency in the Asylum d aim
Ontunez next argues that the Bl A erred by finding his evidence
insufficient to support a claim of persecution on account of
political opinion or nmenbership in a particular group. This court
reviews “factual findings by the Board to determne if they are
supported by substantial evidence in the record.” M khael v. INS,
115 F.3d 299, 302 (5th Gr. 1997). “The substantial evidence
standard requires only that the Board's concl usion be based upon
t he evidence presented and be substantially reasonable.” Silwany-
Rodriguez v. INS, 975 F.2d 1157, 1160 (5th Gr. 1992) (quoting
Rojas v. INS, 937 F.2d 186, 189 (5th Gr. 1991)). For this Court
to reverse a factual finding of the BIA the applicant nust show
that “the evidence he presented was so conpelling that no

reasonable factfinder could fail to find the requisite fear of

persecution.” INS v. Elias-Zacarias, 112 S.C. 812, 817 (1992);
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Lopez- Gonez v. Ashcroft, 263 F.3d 442, 444 (5th Cr. 2001).

a. Political Opinion

In order to gain asylum because of persecution due to
political opinion, the alien nust first showthat his persecutors’
actions were notivated by his, the alien’s, political opinions.
Ri vas-Martinez, 997 F.2d at 1147. The rel evant question is the
nmotivation of the persecutor. The alien nust denonstrate through
sonme evidence, either direct or circunstantial, that the
persecutors know of his (the alien’s) political opinion and has or
w il likely persecute hi mbecause of it. Id. Ontunez argues that
he produced evi dence that conpels such a finding.

Ontunez relies upon two cases in which circuit courts found
the applicant's actions to be political. 1In the first, OGsorio v.
INS, 18 F.3d 1017 (2nd Cir. 1994), a CGuatenal an union | eader fled
to the United States after violence broke out in connection with
his wunion's struggle wth their enployers, the Cuatenalan
governnment. The inm gration judge deni ed asyl umand wi t hhol di ng of
deportation, and the BI A affirnmed that decision on the grounds that
struggl es between |abor and managenent were econonm c in nature.
ld. at 1028. The Second Circuit reversed because it interpreted
the BIA' s decision as having illogically concluded that evi dence of
econom ¢ notivation precludes any findi ng of political persecution,
much like our decision in Rivas-Mirtinez. ld. The court found

that GCsorio's activities had a political aspect because the
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gover nnment perceived the union's econom c struggle as threatening
its political power. Id. at 1029-30.

The second case cited by Ontunez is Desir v. Ilchert, 840 F. 2d
723 (9th G r. 1988). In that case, Haitian fisherman Desir was
ordered to pay bribes to the Haitian security force, the Ton Ton
Macoutes. Wen he failed to pay the required bribes, Desir was
arrested and assaulted by the Macoutes. Id. at 724-25. Desir fled
to the United States, where the immgration judge and Bl A refused
hi m asyl um or prohibition of deportation because his persecution
arose solely because he failed to pay npney. ld. at 725. The
Ninth Grcuit reversed, holding that Desir had anply proven that he
was persecuted on account of his political opinion. The court

relied upon sources deem ng Haiti a “kl eptocracy,” or governnent by
theft, and recognized that the failure to pay bribes in such a
governnent not only offended the Ton Ton Macoutes's finances, but
their politics as well. ld. at 727-28. Because the Duvalier
regine rul ed by the fear engendered by these forced bribes, Desir's
resistance led to his categorization as a subversive. Thi s
categorization, the court held, was properly categorized as
political resistance. ld. at 728.

In contrast, the INS refers us to the case of Cuevas v. INS,
43 F.3d 1167 (7th Cr. 1995). In that case, Felisa and Teofilo

Cuevas owned land in the Philippines and rented it to farners who

used it to grow rice. The tenants stopped paying rent and
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eventual |y demanded the right to buy the land. Wen the Cuevases
refused, they were threatened by anonynous people whom they
bel i eved were connected with the New People's Arny, the arned w ng
of the Communist Party in the Philippines. ld. at 1169. The
Cuevases fled to Anerica, but the immgration judge and BIA
determned that they had not shown a well-founded fear of
persecution on account of their political opinion. | d. The
Seventh Circuit agreed, hol ding that despite the possible political
connection “[p]etitioners have transforned a relatively mnor |and
dispute in an isolated part of their country into a paranoic [sic]
fear of harm anywhere in the Philippines.” Id. at 1171

Ontunez's case does not resenble Gsorio and Desir, cases in
which the alien acted in direct opposition to governnent policies.
and instrunentalities. In those cases, the direct governnent
connection cast a political shadow over an otherwi se |argely
economc claim Here, the closest connection between Ontunez and
the governnent is that he stands in econom c conpetition with the
attorney for a businessman who i s the nephew of the man who becane
President in 1998. Ontunez also draws a governnental connection
from the fact that tw local police officers were wth the
| andl ords when Puerto assassinated Mji a. Nei t her connection
conpels us to read his evidence in a new, nore overtly political
light.

On appeal, Ontunez nust set forth evidence so conpelling that
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“no reasonable factfinder could fail to find” the requisite
elements. Elias Zacarias, 112 S.C. at 817. Ontunez has not net
this very difficult requirenment because reasonable factfinders
could be unpersuaded that the l|landlords were notivated by the
political aspects of Ontunez's struggle. The | andlords did not
demand Ontunez's silence, they only demanded that he |eave Las
Delicias “in a good way or a bad way.” This suggests that the
| andl ords neither hated hi mfor his general political oppositionto
t he noneyed elites nor wished to silence his inpassioned speeches;
they just wanted him off the land so they could develop it.
Second, Ontunez did not receive any threats while he was in San
Pedro Sula, which suggests that the |andlords were satisfied so
long as he remained off the | and. Third, we note that the
| andl ords were willing to settle the land title issue wth the
canpesinos. Wiile the sumthey demanded nay have been nore than
the farnmers could pay, as Ontunez alleges in his brief, the offer
need not have been a sham and may have been a fair offer given
Ontunez's testinony regarding the land's economc potential. At
any rate, the offer indicates that the landlords were interested in
the economc potential of Las Delicias and not in the broader
political struggle.

Wil e the | andl ords' focusing on the | eaders of the Foundation
rather than the rank-and-file canpesi nos m ght arguably suggest a

political notive, that argunment ultimately fails because the
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evi dence suggests that the | andl ords would not accept the passive
presence of the canpesinos any nore than they accepted the vocal
protests of Ontunez and the Foundation. Their goal was sinply a
vacant Las Delicias. As a result, we cannot say that all
reasonable factfinders would feel conpelled to accept Ontunez's
interpretation of or inferences from the facts. W affirm the
Bl A's decision in this respect.

b. Menbership in a Particular Social G oup

Ontunez next clains that substantial evidence conpels the
concl usion that he was persecuted on account of his nmenbership in
the particular social group of “land rights | eaders.” To establish
that he is a nenber of a “particular social group,” he nust show
that he was a nenber of a group of persons that share a common
characteristic that they either cannot change or should not be
requi red to change because it is fundanental to their individua
identities or consciences. See Matter of Acosta, 19 | &N Dec. 211,
233 (BI A 1985). Once the alien has nade this show ng, he nust al so
show t hat he was persecuted “on account of” such nenbership.

The BIA did not reach the issue of whether Ontunez was a
menber of a particular social group constituted of activist
agrarian cooperative | eaders because it held that Ontunez had not
shown that the landlords' actions were “on account of” such
menber shi p. Ontunez argues that the BIA nmade an inpermssible

“met aphysical” distinction between his status as a resistance
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| eader and the actions that led to that status; that is, that the
BIA relied on the actions thenselves w thout considering their
i nport. We disagree with this construction, which takes a valid
distinction and attenpts to render it incoherent.

The evidence does not conpel a finding that the |andlords
cared whether Ontunez was in the particular social group of
“activist agrarian cooperative | eaders”; it shows they cared about
the land in Las Delicias but does not conpel the conclusion that
they cared about his activism generally. Ontunez only offered
evi dence of persecution agai nst the Foundation, not against other
agrarian | eaders. The fact that a persecutor has not opposed ot her
menbers of the sane group suggests that the persecution was not on
account of that group nenbership. See Matter of R-A-, Interim
Deci sion 3403 (BI A 1999) (“If group nenbership were the notivation
behind his abuse, one would expect to see sone evidence of it
mani fested in actions toward ot her nenbers of the sanme group.”).
Simlarly, Ontunez offered no evidence suggesting that the
| andl ords woul d be happy to allow the canpesinos to stay if their
| eadership departed, as mght be expected if the |andlords were
nmotivated by his nenbership in the group of activist |eaders.
Nei t her does his evidence suggest that the |andl ords woul d oppose
himif he were a nenber of the agrarian activists but not inpeding
their plans for Las Delicias. I nstead, Ontunez essentially

testified that the | andl ords only cared about getting Las Delicias

21



or an equi val ent anount of cash.

Ontunez failed to present evidence that takes the crucial step
frompersecution because of econom c desire to persecution because
of menbership in the group of land activists. The distinction is
not “metaphysical.” Because he has not denonstrated evidence so
conpel ling that reasonabl e factfinders could not find otherw se, we
affirmthe decision of the BIAin this respect.

I11. The Convention Agai nst Torture

Ontunez's final argunents concern his claimfor w thhol di ng of
deportation under the Convention Against Torture. He argues that
the BIA applied an incorrect |egal standard to his case, and that
hi s evi dence conpel s findings of fact different than those reached
by the BIA. W apply the sane standards of review applied to the
Bl A's hol di ngs on asylumcl ai ns. See Carabaj al - Gonzales v. INS, 78
F.3d 194, 197 (5th Gr. 1996) (discussing those standards);
Kamal thas v. INS, 251 F.3d 1279 (9th Gr. 2001) (applying sane
standards to Convention review); Ali v. Reno, 237 F.3d 591 (6th
Cr. 2001) (generally applying the sane standard to the
Convention). W nust let stand a decision that an alien is not
eligible for adm ssion to the United States unless that decisionis
“mani festly contrary to law.” Ali, 237 F.3d at 596; 8 U S.C. 88
1252(b) (4)(c).

a. Legal Review

Ontunez first argues that the Bl A adopted the incorrect | egal
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standard when it stated:

[ T] he respondent nust provide evidence that the torture

he fears at the hands of the Facusse G oup or their hit

man woul d be “at the instigation of or wwth the consent

or acqui escence of” Honduran officials or persons acting

in an official capacity. 8 CF.R 8 208.18(a)(1).
Because this statenent did not include the burden of proof, which
8 CF.R 8§ 208.16(c)(2) explainsis “nore likely than not,” Ontunez
asserts that the BIA applied an incorrect legal standard in
reviewi ng his evidence. W disagree. Not every explanation of |aw
must contain the burden of proof to be true, and the BIA s
statenent is correct as far as it goes. Nothing in the BIA s
opi ni on denonstrates that it m sapplied the burden of proof. W
therefore reject this contention of Ontunez.

b. Factual Review

In order for Ontunez to succeed in his request for w thhol ding
of renoval based on the Convention, he nust neet his burden of
showng that nore likely than not he would be subjected to
“torture” upon his return. See 8 CF.R 8§ 208.16(c)(2). Torture
is defined in 8 CF.R 8§ 208.18(a)(1), which requires inter alia
that the “pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or
ot her person acting in an official capacity.” The regul ations
later clarify that “[a]cquiescence of a public official requires

that the public official, prior to the activity constituting

torture, have awareness of such activity and thereafter breach his
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or her | egal responsibility tointervene to prevent such activity.”

8 US. C 8§ 208.18(a)(7). “WIIlful blindness” suffices to prove
“acqui escence.” See In re S V-, Int. Dec. 3430 (BIA 2000) (en
banc) .

The BIA rejected Ontunez's request for wthholding of
deportation because he failed to show that Honduran public
officials would acquiesce in his torture. Specifically, the BIA
held that even if the | andl ords had general support in sone sectors
of the Honduran governnent, that support alone did not establish
that Honduran officials would acquiesce in his torture. Ontunez
chal l enges this finding, pointing out ot her  governnent al
connections in his story: the police escort to the Mjia
assassination, the fact that the police never apprehended the
| andl ords for the assassination, the police clearing Las Delicias
in 1997, the inpunity given the landlords while they persecuted
Foundation |eaders, and the Honduran governnent's policy of
di sl odgi ng squatters. Ontunez clains all this evidence would
conpel reasonable factfinders to find the necessary acqui escence by
t he Honduran gover nnent.

W di sagree that his evidence conpels a different result than
the one reached by the BIA. First, while the police escort to the
Mejia assassination is troubling, the police ultimately arrested
Puerto, convicted him and incarcerated him Second, though the

|l andl ords were not arrested for the <crine after Puerto's
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confession, Ontunez's testinony that Ml gar denied conplicity in
the assassination provides at |east sone explanation why the
Honduran governnent did not prosecute or arrest them Third

Ontunez argues police conplicity in the clearing of Las Delicias,
but he also testified that it was done pursuant to a court order.
We can hardly fault the Honduran police for enforcing court orders,
even though Ontunez clains the order was tainted. Fourth, the
Honduran governnent does indeed have a policy of dislodging
squatters, as noted in a State Departnent report, but Ontunez fails
to note that the report says that the governnent only dislodges
squatters who are on the land illegally, and does so with m ninma

force. See United States Departnent of State, Honduras: Profil e of
Asylum Clainms & Country Conditions, January 1999, at 5-6. Thi s
does not suggest they would turn a blind eye to torture. Finally,
t he possi bl e connection between Ml gar and President Flores does
not conpel a finding that the President would ignore torture

especially in light of Ontunez's repeated testinony that the
| andl ords attenpted to follow the | egal process.

Ontunez has not presented evidence that conpels a finding that
officials woul d acquiesce in “torture” commtted by the | andl ords.
Accordingly, we will affirmthe decision of the BlIA

Concl usi on
Though Ontunez was placed in danger by his fight for Las

Del i ci as, he has not proffered evidence that conpels a finding that
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the danger arose from his persecutors’ view of his political
opi nions or his nmenbership in the group of | and activists. Neither
does the evidence conpel the <conclusion that the Honduran
governnent woul d acquiesce in acts of torture by the | andlords.
Finally, we are not persuaded that the BIA made nmaterial |egal
errors in its opinion. The decision of the BIA nust therefore be
af firmed.

AFFI RVED
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