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RHESA HAVWKI NS BARKSDALE, G rcuit Judge:

. Judge Prado, who joined our court subsequent to en banc
oral argunent, did not participate in this decision.



Pursuant to Federal Rule of G vil Procedure 11, the district
court sanctioned Paul S. Mnor, an attorney, for obtaining a wit
to execute judgnent. The primary reason for our en banc reviewis
to decide whether the district court abused its considerable
discretion in inposing sanctions for Mnor’s violation of Rule
11(b) (1) (*“inproper purpose” in obtaining wit of execution). The
district court acted within its discretion. AFFI RVED.

| .

In May 1997, the district court entered an approxi mate $3.4
mllion judgnment for Mnor’s clients against Kmart Corporation in
an action arising out of heinous acts by two individuals not
associated with Kmart: their abduction of a nother and her
daughter froma Kmart parking | ot in Jackson, M ssissippi, and the
subsequent rape of the nother. A jury found Kmart negligent in
failing to provide adequate parking | ot security. See Whitehead v.
Food Max of Mss., Inc., 163 F.3d 265 (5th GCr. 1998).

At trial, Mnor was sanctioned $1,000 for violating, during
his closing argunent, an earlier warning by the district court.

ld. at 277 n.3. This followed Mnor’s refusals during trial to
follow other court instructions. See id. at 276-77.

In June 1997, shortly after entry of judgnent, Kmart noved for

a remttitur or, alternatively, a newtrial. See FED. R Cv. P.
59. In addition, pursuant to Federal Rule of G vil Procedure
62(b), it requested a stay of execution of judgnent pending



resol ution of those post-trial notions. That stay notion was not
deci ded, however, until 18 August, when the Rule 59 notions were
deni ed. The acconpanying stay notion was then di sm ssed as noot.
That sane day, the district court denied Mnor's request to
reconsi der the $1, 000 sanctions inposed at trial.

Three days later, using a handwitten request he had signed,
M nor obtained fromthe district court clerk a wit of execution
for the judgnent (the wit). In addition, Mnor notified the nedia
about the pending execution. Wth nedia representatives and two
United States Marshals, Mnor entered the Knmart (the abduction had
occurred inits parking lot) and attenpted to execute the judgnent
by seizing currency in the cash registers and vault. The seizure
was delayed to allow Kmart’s enployees a chance to consult with
their managenent and attorneys; shortly thereafter, it was stayed
by the district court. No cash was seized.

While at the Kmart, M nor was interviewed by the nedia; news
reports about the wit-execution, including Mnor's extrenely
hyper bol i c, i nt enper at e, and msleading coments (i nproper
coments), were, anong other nedia, broadcast in at |east three
tel evision reports. M nor characterized Kmart’'s actions as
“arrogan[t]” and “outrageous” and asserted Kmart “wo[ul d no]t pay”
the judgnent; clainmed Knmart had been “warned” before the abduction
that “an event like [that] was going to happen” but “didn’t care”;

charged his clients had been twice “victimzed” by Kmart, once by



bei ng abducted there and once by Kmart’s “not paying ... a just
debt”; and proclainmed he was there to ensure Knart did what it was
supposed to do.?

That sanme day, the district court held a teleconference with
the parties: Kmart was directed to submt a supersedeas bond (it
|ater did so); and Kmart advised it would seek sanctions agai nst
M nor. Kmart soon noved for sanctions, pursuant, inter alia, to

Rule 11

Kmart charged M nor had viol ated an automatic ten-day stay of
execution of judgnent, clainmed to be in effect pursuant to Federal
Rul e of Gvil Procedure 62(f), which incorporated M ssissippi Rule

of Gvil Procedure 62(a). Federal Rule 62(f) provides:

Stay According to State Law. In any state in
which a judgnent is a |lien upon the property
of the judgnent debtor and in which the
judgnent debtor is entitled to a stay of
execution, a judgnent debtor is entitled, in
the district court held therein, to such stay
as would be accorded the judgnent debtor had
the action been maintained in the courts of
that state.

FED R Qv. P. 62(f) (enphasis added). M ssissippi Rule 62(a)

provides in part:

Automatic Stay; Exceptions. Except as stated
herein or as otherw se provided by statute or
by order of the court for good cause shown, no
execution shall be issued upon a judgnent nor

2 It is extrenely regrettable that, inthe light of Mnor's
conduct, especially his inproper coments, the dissent views
“Mnor's technique ... [as] colorful to say the |east”, Dissent at

11-12, and “perhaps in poor taste”, id. at 14.
4



shal | proceedi ngs be taken for its enforcenent
until the expiration of ten days after its
entry or the disposition of a notion for a new
trial, whichever |ast occurs.

Mss. R Qv. P. 62(a) (enphasis added).

Kmart mai ntai ned: pursuant to M ssissippi Rule 62(a), a ten-
day stay is automatic in state court after disposition of a new
trial notion; therefore, application of that rule, through Federa
Rul e 62(f), resulted in a stay fromthe 18 August denial of Kmart's
new trial notion. Kmart al so asserted: M nor, wth “nunerous

newspaper reporters and television interview teans”, and w thout

justification, “paraded through [Kmart] in full view of custoners

and enpl oyees ... orchestrat[ing] danage to Kmart, its business and
goodwi I | ”; and his “inproper purpose” (proscribed by Rule 11(b)(1))
was obvious from these actions. Provided with the notion were

copies of two articles fromnewspapers in Jackson and another city
in Mssissippi and a videotape of television broadcasts about the
attenpted execution. These itenms included Mnor's inproper
coment s.

M nor responded: followi ng denial of the new trial notion,
Kmart had not noved, pursuant to Federal Rule 62(f), for the
M ssi ssippi Rule 62(a) automatic stay; therefore, no stay had been
in effect. (Nothing in the record indicates Mnor contended in
district court that the judgnent did not constitute a |ien agai nst

Kmart’ s property (one of the prerequisites for a Federal Rule 62(f)

stay).)



M nor al so cont ended: seeking to obtain a portion of the
j udgnent was not an i nproper purpose proscribed by Rule 11(b)(1);
and, “where counsel’s action has a reasonabl e basis under the | aw,

a court will not find an inproper purpose.... M nor's affidavit
stated he attenpted execution in order to obtain a portion of the
j udgnent because: (1) Kmart had not returned his tel ephone calls
concerning potential settlenent; and (2) he was concerned that
Kmart, which he believed to be self-insured, had not posted a
super sedeas bond.

The district court apparently delayed ruling on the sanctions
nmoti on pending Kmart’s appeal fromthe judgnent in the underlying
action. For that appeal, our court held the jury had been
i nfl uenced by passi on and prejudice resulting fromM nor’s closing
argunent; the action was remanded in early 1999 for a newtrial on
damages. See Wi tehead, 163 F.3d at 276-78, 281. That March, in
the light of extensive briefing, oral argunent (January 1998), and
pai nstaking analysis of the authority construing Federal Rule
62(f), the district court ruled on the sanctions notion.

In a well -reasoned opinion, the court concluded: a notionis
not a prerequisite to a stay under Federal Rule 62(f); and Kmart
was protected by the stay against the attenpted execution.
Wi tehead v. Kmart Corp., 202 F. Supp. 2d 525, 529-32 (S.D. M ss.
1999). Concomtantly, the court concluded that Mnor had “failed

to make a reasonable inquiry into the |aw governi ng execution of



judgnents....” ld. at 532. The court also ruled Mnor “was
seeking to enbarrass [Kmart] and call attention to hinself as a
tireless | aborer of the bar attenpting to obtain justice for his

client when, in fact, there was no basis whatsoever in fact or in

law for the actions taken....” 1d. at 533.
M nor was ordered to pay Knmart approximtely $8,000 —its
attorney’s fees for opposing the execution. Id. Although Knmart

had requested a public apology by Mnor, the district court
determ ned, and Kmart agreed, that publication of the sanctions
opi ni on woul d suffice. ld. (The opinion was published in 2002,
after rendition of the now vacated panel opinion for this appeal.)

Foll ow ng the remand-tri al on danmages, M nor appeal ed the Rul e
11 sanctions. In January 2002, a divided panel reversed them
Wi tehead v. Food Max of Mss., Inc., 277 F.3d 791 (5th Cr.),
vacated by 308 F.3d 472 (5th Cr. 2002) (en banc). (The panel
majority included a district judge and Judge Henry A Politz, who
aut hored the opinion. Judge Politz died prior to our deciding to
review this appeal en banc.)

Regardi ng Rule 11(b)(2) (objective reasonabl eness of inquiry
concerning existing law), the panel majority held: as a matter of
| aw, Federal Rule 62(f) does not afford the stay provided by state
| aw unl ess the judgnent debtor files a notion claimng the stay;

accordingly, no stay was in effect; and the record did not support



a conclusion that, before requesting the wit, Mnor failed to nake
a reasonable inquiry into the governing law. 1d. at 794-96.

Concerning Rule 11(b)(1) (inproper purpose), the panel
maj ority held: Mnor’s “intentional use of publicity for the
pur pose of enbarrassi ng an adversary” was “patently i nappropriate”;
but, absent exceptional circunstances, an ulterior notive shoul d
not be read into a docunent filed for a legitimte purpose; and
“any consequences that ... flowed] from such behavior” was a
decision for the state bar. |d. at 796-97 (enphasis added).

The dissent urged that the district court did not abuse its
di scretion in concluding i ndependent subparts (b)(1) and (2) were
each viol at ed. ld. at 797-802 (Barksdale, J., dissenting).
Regar di ng subpart (b)(2), the dissent stated: it was not necessary
to decide, as the mpjority had, whether a notion is required to
trigger a Federal Rule 62(f) stay; at issue was whether Mnor’s
actions were objectively reasonable in the Iight of then existing
| egal authority; and, they were not. |d. at 800-802. As for
subpart (b)(1), the dissent stated: M nor’s “inproper purpose”
provided a separate basis for the sanctions; and they were
appropriate in the light of Mnor’s nedi a-actions, precisely the
type of conduct Rule 11 is designed to renedy. |d. at 802.

Kmart petitioned for panel rehearing. |In Septenber 2002, our
court decided sua sponte to review en banc, thereby vacating the

panel opinion. 308 F.3d 472 (5th CGr. 2002) (en banc).



.
Rul e 11(b) provides in pertinent part:

By presenting to the <court (whether by

si gni ng, filing, subm tting, or | ater
advocating) a pleading, witten notion, or
ot her paper, an attorney ... is certifying

that to the best of the person’s know edge,
information, and belief, fornmed after an
i nqui ry reasonabl e under the circunstances, —

(1) it is not being presented for
any inproper purpose, such as to
harass or to cause unnecessary del ay
or needl ess increase in the cost of
litigation; [and]

(2) the clains, defenses, and ot her

| egal contentions therein are

warranted by existing law or by a

nonfrivol ous ar gunent for t he

ext ensi on, nodi fication, or reversal

of existing |law or the establishnent

of new law. ...
FED. R Qv. P. 11(b) (enphasis added). Each obligation nust be
satisfied; violation of either justifies sanctions. See, e.qg.
VWal ker v. City of Bogalusa, 168 F.3d 237, 241 (5th Cr. 1999).

And, in determ ning conpliance vel non with each obligation, “the
standard under which an attorney is neasured is an objective, not
subj ective, standard of reasonabl eness under the circunstances”.
Childs v. State Farm Mut. Auto. Ins. Co., 29 F.3d 1018, 1024 (5th
Cir. 1994).

Rule 11 sanctions are reviewed only for an abuse of

di scretion, e.g., Lulirama Ltd., Inc. v. Axcess Broad. Servs.,

Inc., 128 F.3d 872, 884 (5th Cr. 1997), including review ng



factual findings only for clear error, e.g., Ctowe v. Smth, 261
F.3d 558, 564 (5th Gr. 2001). This abuse of discretion standard
is necessarily very deferential, for two reasons.

First, “based on its ‘[f]l]amliar[ity] wth the issues and
litigants, the district court is better situated than the court of
appeal s to marshal the pertinent facts and apply the fact-dependent
| egal standard nmandated by Rule 11'”. Lulirama, Ltd., 128 F. 3d at
884 (quoting Cooter & CGell v. Hartmarx Corp., 496 U S. 384, 402
(1990); enphasis added). See also Mercury Air Goup, Inc. v
Mansour, 237 F.3d 542, 548 (5th G r. 2001) (“the inposition of
sanctions is often a fact-intensive inquiry, for which the trial
court is given wide discretion” (enphasis added)).

Second, the district judge is independently responsible for
mai ntaining the integrity of judicial proceedings in his court and,
concomtantly, nust be accorded the necessary authority. See
e.g., Cooter & CGell, 496 U S. at 404; NASCO Inc. v. Calcasieu
Tel evision and Radio, Inc., 894 F.2d 696, 702-03 (5th Gr. 1990)
(di scussing i nherent power of court), aff’d sub nom Chanbers v.
NASCO, Inc., 501 U S 32 (1991).

It was for these reasons that our court, in Thomas v. Capital
Security Servs., Inc., 836 F.2d 866, 872 (5th Cr. 1988) (en banc),
est abl i shed abuse of discretion, rather than in part de novo, as

our standard of review for Rule 11 sanctions. This was confirned

10



by the Suprenme Court in Cooter & CGell, partly with reasoning that
rings true here:

Rule 11's policy goals also support adopting
an abuse-of -di scretion standard. The district
court is best acquainted with the |ocal bar's
litigation practices and thus best situated to
determne when a sanction is warranted to
serve Rule 11's goal of specific and general
deterrence. Deference to the determ nation of
courts on the front lines of litigation wl|l
enhance these courts' ability to control the
litigants before them Such deference wll
streamline the litigation process by freeing
appel late courts from the duty of reweighing
evidence and reconsidering facts already
wei ghed and considered by the district court;
it wll also discourage litigants from
pursui ng margi nal appeals, thus reducing the
anount of satellite litigation.

496 U. S. at 404 (enphasis added).

For this deferential review, the “district court would
necessarily abuse its discretion if it based its ruling on an
erroneous view of the law or on a clearly erroneous assessnent of
t he evidence”. ld. at 405. “Generally, an abuse of discretion
only occurs where no reasonabl e person could take the view adopted
by the trial court.” Friends for Am Free Enter. Ass’'n v. WAl -Mart
Stores, Inc., 284 F.3d 575, 578 (5th Cr. 2002) (internal quotation

om tted; enphasis added):?.

3 The dissent does not even nention the deferential
standard of review (inportant to our ruling); nor does it appear to
review the sanctions under that deferential standard. |In fact, it
appears to forget that it was the district court, not this court,
that decided Mnor's conduct was violative of Rule 11 and,
pursuant to its considerable discretion, inposed those sanctions.

11



A

Subparts (b)(1) and (2) of Rule 11 provide independent bases
for sanctions. The district court concluded M nor violated each
subpart; therefore, it is only necessary to decide whether he
vi ol at ed one.

1.

Regar di ng subpart (b)(2) (objective reasonabl eness of inquiry
concerning existing law, Mnor's affidavit in opposition to
sanctions stated he relied upon: (1) Van Huss v. Landsberg, 262 F.
Supp. 867 (WD. M. 1967) (dictum Mnor had cited this opinion
earlier in opposing Kmart’s notion for Federal Rule 62(b) stay
pendi ng resolution of its post-trial notions); (2) WRGHT, MLLER &
KANE, FEDERAL PRACTI CE & PROCEDURE § 2907 (1995) (notion for Federal Rule
62(f) stay should, not nust, be filed); and (3) the district
court’s earlier denial (as noot) of Kmart’'s post-trial request for
the Federal Rule 62(b) stay. The district court ruled that this
aut hority, when j uxtaposed agai nst the plain | anguage of the rul es,
did not support an objectively reasonable belief that no stay was
in effect. See Witehead, 202 F. Supp. 2d at 528- 32.

Along this line, the panel mgjority focused on whether, as a
matter of law, a notion is required to invoke the stay; it held
that it was and that, as a result, no stay was in place to protect
Kmart from execution. I nstead, the panel should have addressed

whet her M nor’s belief was objectively reasonable at the tine he

12



requested the wit. See, e.g., Thonmas, 836 F.2d at 874 (proper
focus is “snapshot” of instant when docunent signed). In any
event, because subparts (b)(1) and (2) provide independent bases
for sanctions, it is not necessary to decide whether the district
court abused its discretion concerning subpart (b)(2). For
pur poses of deciding whether sanctions could be based on subpart
(b)(1), we will assunme Mnor did not violate subpart (b)(2).
2.

After determining Mnor failed to nmake a reasonable inquiry
(violating subpart (b)(2)), Witehead, 202 F. Supp. 2d at 529-32,
and then addressing why Rule 11's “safe harbor” provision (subpart
(c)(1)(A)) did not shelter Mnor, id. at 532-33, the district court
st at ed:

Additionally, [Kmart] has submtted to
this court several of the articles and news
reports which were generated in the | ocal
press by the inproper execution of judgnent in
the instant case. It is clear from these
unchal  enged subm ssions that [Mnor] was
seeking to enbarrass [Knmart] and cal
attention to hinself as a tireless |aborer of
the bar attenpting to obtain justice for his
client when, in fact, there was no basis
what soever in fact or in law for the actions
taken on August 21, 1997. Thus, this court is
persuaded that the inposition of appropriate
sanctions in this case is justified and
pr oper.

ld. at 533 (enphasis added). As discussed infra, this subpart

(b)(1) “inproper purpose” ruling is sufficient to sustain the

sancti ons.

13



Mnor insists we nust decide the subpart (b)(2) issue,
asserting that the subpart (b)(1l) inproper purpose ruling is

inextricably intertw ned wi th whether, under subpart (b)(2), he had

an objectively reasonable belief that a stay did not exist. He
cl ai ns: “[I']f there was authority that even arguably supported
what [he] did, there was no basis for the sanctions notion”. In

support, Mnor notes that the district court’s inproper purpose
ruling states “there was no basi s whatsoever in fact or in |law for

[Mnor's] actions....” 1d. at 533.%

4 Li kew se, the dissent insists that these bases are
intertwined; insists on a rigid, several step eval uation-process;
and erroneously clains we attribute “legitinmte purpose” findings
tothe district court. This view appears to be based on a pre-1993
version of Rule 11. For exanple, the dissent relies upon case | aw
that was decided under the previous version, under which these
bases were not separated into specific, enunerated subparts. That
case lawcorrectly states the test under that previous rule: where
a paper was “well grounded in fact and warranted by existing | aw’,
sanctions were inposed only under unusual circunstances. (Unlike
the district court, the dissent ignores the well grounded in fact
portion of the test (now subparts (b)(3) and (b)(4)) in contending
that subparts (b)(1l) and (b)(2) are intertw ned.) W do not
suggest that this case lawis not instructive. |In fact, for that
reason, we cite sone of the sanme case law. On the other hand, this
case | aw does not support the dissent’s view of subparts (b)(1) and
(b)(2) as intertw ned. The structure of the current rule (as
anended in 1993) belies such a notion.

In any event, for purposes of deciding this appeal, it is not
necessary to determne howRule 11 inits present formm ght conpel
revising the test for inproper purpose, as adopted for the forner
version of the Rule. The issue was not presented to our court.
Moreover, the district court's inproper purpose ruling, discussed
infra, would easily pass nuster under the test enployed by the
di ssent .

14



It is true that, generally, district courts do not sanction
attorneys who nmake nonfrivol ous representations. A district court
may do so, however, where it is objectively ascertainable that an
attorney submtted a paper to the court for an inproper purpose.
FED. R Qv. P. 11(b)(1). See, e.g., Sheets v. Yamaha Mt ors Corp.
891 F.2d 533, 537-38 (5th Gr. 1990); Nat’l Ass’'n of Gov't
Enpl oyees, Inc. v. Nat’'|l Fed n of Fed. Enpl oyees, 844 F. 2d 216, 224
(5th Gir. 1988).

Sheets, for instance, held filing excessive notions could
constitute harassnent proscribed by Rule 11, even if the notions
were well-founded in law or fact. 891 F.2d at 538. Filing
otherwi se legitimte docunents that use abusive |anguage toward
opposi ng counsel could also violate the rule, Coats v. Pierre, 890
F.2d 728, 734 (5th Cr.), cert. denied, 498 U S. 821 (1990), as
could filing a valid pleading or notion without a sincereintent to
pursue it, Cohen v. Virginia Elec. & Power Co., 788 F.2d 247 (4th
Cir. 1986).

We conclude that the district court’s “inproper purpose”
ruling was i ndependent fromits “inquiry concerning existing | aw’
ruling. W base this upon the followi ng factors: (1) the parties’
having squarely placed the inproper purpose issue before the
district court; (2) its earlier citation to subpart (b)(1l) in
quoting all of Rule 11(b) inits order, Witehead, 202 F. Supp. 2d

at 526 n.1; (3) its subsequent specific enuneration of Rule 11

15



bases, including inproper purpose, id. at 532 (“M nor presented to
this court [a wit-execution request] certifying [(a)] that to the
best of his know edge, information, and belief, forned after a
[reasonable] inquiry ... that the [request] was proper; and [(b)]
that the letter requesting the wit of execution was not being
presented for any inproper purpose, such as to harass....”;
enphasis added); (4) its then concluding Mnor failed to nmake a
subpart (b)(2) reasonable inquiry into the law, id. at 532; and (5)
its then discussing Rule 11's “safe harbor” provision, id. at 532-
33, before making its subpart (b)(1l) inproper purpose ruling, id.
at 533. To conclude otherwi se would render the inproper purpose
portion of the opinion superfluous. Moreover, the two subparts
concern quite different considerations. And, again, the fact-
driven inproper purpose ruling can be sustained even if (as we
assune for our analysis) there were a basis in law for Mnor's
obtaining the wit. The two bases were not intertw ned.
3.

A district court may sanction an attorney for presenting a
paper to the court for “any inproper purpose, such as to
harass....” Feb. R Qv. P. 11(b)(1) (enphasis added). Although a
district court is not to read an ulterior notive into a docunent
“wel | grounded in fact and law’, it may do so i n exceptional cases,
such as this, where the inproper purpose is objectively

ascert ai nabl e. See Sheets, 891 F.2d at 537-38.

16



The district court found M nor had two inproper purposes for
requesting the wit: to enbarrass Knmart; and to pronote hinself.
Wi t ehead, 202 F. Supp. 2d at 533. Part of our abuse of discretion
review is to determne whether the district court’s ruling was
“based ... on a clearly erroneous assessnent of the evidence”.
Cooter & GCell, 496 U S. at 405. Pursuant to the well-known
standard of review for clear error vel non, we may di sturb factual
findi ngs, which often involve credibility choices, only if areview
of all the evidence leaves us wth “the definite and firm
conviction that a m stake has been made”. Tulia Feedlot, Inc. v.
United States, 513 F. 2d 800, 806 (5th Gr.), cert. denied, 423 U S.
947 (1975).

In maintaining he had legitimte, not inproper, purposes,
M nor offered two reasons to the district court for obtaining the
wit: obtaining part of the judgnent for his clients; and trying
to force settlenent. The factual findings related to these two
reasons were not clearly erroneous.

Qobvi ously, there would not have been enough cash at one | ocal
Kmart to satisfy the $3.4 mllion judgnent. In addition, the
execution was unnecessary to secure the judgnent; the judgnent
constituted a lien against Kmart’s property in M ssissippi. Again,
nothing in the record indicates Mnor disputed in district court
that the judgnent constituted such a lien. See, e.g., Mss. CooE

ANN. 8§ 11-7-191; see also FED. R Qv. P. 62(f). Mnor notes that

17



Kmart is currently in bankruptcy; this, of course, isirrelevant to
M nor’s purpose at the tinme in question (August 1997). In any
event, even if Mnor's purpose were only to obtain a portion of the
judgnent, the district court did not clearly err in finding M nor
al so had separate, inproper purposes.

Assum ng arguendo that attenpting to force settlenent is
proper, but see, e.g., Elster v. Al exander, 122 F.R D. 593, 604
(N.D. Ga. 1988) (attenpt to coerce settlenent not proper), M nor
offered the follow ng explanation to the district court: he had
attenpted to contact Kmart, but it had refused to return his
t el ephone calls or speak to hi mabout the case; therefore, he was
forced to take this drastic neasure to open |ines of conmuni cati on.

The record, however, contains only one letter from M nor
requesting settlenent discussions (3 June 1997, shortly before

Kmart filed its post-trial notions). That |etter does not reflect

how many calls were made by Mnor. In any event, his claimthat
Kmart refused all comrunication is belied by his letter: “1 am
sorry we have been mssing each other and | appreciate you

returning ny phone calls”. (Enphasis added.)

Mnor's letter states he was attenpting to ascertain whether
Kmart w shed to engage in settlenent di scussions before posting an
appeal bond. At the time of the letter, through m d-August
Kmart’s post-trial notions (e.g. for a new trial) were pending.

After the court ruled on the notions, Mnor gave Kmart only three

18



days before attenpting to execute. There is no evidence that M nor
attenpted to contact Kmart during this three-day period.
Accordingly, it was not clearly erroneous for the district court to
reject Mnor's claimthat he was forced to obtain the wit in order
toinitiate settlenment discussion.

In addition, it was not clearly erroneous for the district
court, by inplication, to find that neither of these clained
pur poses expl ained either Mnor’s presence at the execution or his
col l ateral nedia play. The execution did not require Mnor to
acconpany the two United States Marshals to the Kmart (especially
where, as here, the involved property was well-known, open, and
obvious). See FeED. R CQv. P. 69. See al so MORE' s FEDERAL PRACTICE —
GwviL 8 69.02 (2002). And, the execution certainly did not require
the nedia's presence at the Kmart or the inproper comments M nor
made there to the nedia.

In fact, M nor does not dispute that he intended to enbarrass
Kmart or that he was seeking personal recognition. Most

regrettably, he contends that these are far from bei ng evi dence of

an inproper purpose in obtaining the wit (e.g., “[a]lnobst
everything an attorney in litigation does ... is designed to
enbarrass an opponent in one way or another”; “establishing a

reputation for success in the representation of clients is the nost

professional way for a lawer to build a practice”). It was not

19



clearly erroneous for the district court to find that each of
M nor's intended goals was evidence of an inproper purpose.

Claimng a purpose to enbarrass is different than one to
harass, Mnor seens to contend that, because Rule 11 explicitly
refers to harassnent, and because that was not his purpose, his
admtted intent to enbarrass cannot be an inproper purpose under
the rule. On this record, there is no neaningful distinction
between these two purposes, especially in the |ight of our
deferential standard of review See, e.g., Flaherty v. Torquato,
623 F. Supp. 55, 59-60 (WD. Pa. 1985) (using harass and enbarrass
i nterchangeably in context of Rule 11 i nproper purpose di scussion),
aff’d by 800 F.2d 1133 (3rd Cr. 1986). Regardless, M nor m sreads
Rule 11

Even assum ng that M nor’s purpose to enbarrass Kmart was not,
in essence, a purpose to harass, Rule 11's |list of inproper
purposes is only illustrative; “to harass” is but one of the
possi bl e i nproper purposes. Feb. R Qv. P. 11(b) (1) (“any i nproper

pur pose, such as to harass...” (enphasis added)).

The nedia event orchestrated by Mnor, in particular
constitutes objective evidence of his inproper purpose in obtaining
the wit. See, e.g., lvy v. Kinborough, 115 F.3d 550, 553 (8th
Cr. 1997) (no abuse of discretion in inposing Rule 11 sanctions,

where, inter alia, conduct was “ainmed at the nedia” and “primarily

for local nedia consunption”); Kranmer v. Tribe, 156 F.R D. 96
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(D.N.J. 1994), aff’d without opinion, 52 F. 3d 315 (3rd Cr.), cert.
denied, 516 U S. 907 (1995) (inposing Rule 11 sanctions because,
anong ot her things, giving msleading reports to nedi a denonstrated
i nproper purpose notives (including intent to enbarrass)). Again,
the district court had an unchal |l enged vi deotape of, inter alia,
M nor’s i nproper comments. The district court’s finding “[i]t

clear from [the] unchall enged” newspaper articles and videotape

that M nor had an inproper purpose, Witehead, 202 F. Supp. 2d at

533 (enphasis added), is a classic exanple of Mnor's being
“[hlJoist with his own petard”. WLLIAM SHAKESPEARE, HAMLET act 3, sc.
4. M nor’s inproper coments, preserved by the very entity he

enlisted to enbarrass Kmart and pronote hinself were, instead
arguabl y t he best evidence of his inproper purpose in obtainingthe
wit.

Bef ore our en banc court, Mnor raises, for the first tine,
First Amendnent considerations with regard to his inproper
coments. No authority need be cited for the rule that, because
the record does not reflect that Mnor raised these points in
district court, we will not consider themon appeal. |n any event,
the i nproper purpose in obtaining the wit, not the vehicle (such
as the nedia) used to inplenent that inproper purpose, is what is
deci ded by the sanctioning court and reviewed on appeal. In other
wor ds, under subpart (b)(1), Mnor’s attenpted execution is not the

i ssue; his underlying “inproper purpose” in obtaining the wit is.
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The col l ateral nedia play sinply constitutes objective evidence of
t hat i nproper purpose.

Finally, Mnor asserts that, although his conduct nmay not have
been “civil”, it is not sanctionable. He maintains: civility is
“aspirational” and beyond the power of the law, and if our court
wants to inpose civility rules, we should adopt them Along this
line, Mnor takes issue with any suggestion in the vacated pane
opi nion that his conduct was unethical. See Witehead, 277 F. 3d at
796-97. He further contends: even if his conduct were unethical,
the appropriate renedy would be referral to the state bar for
possi bl e discipline, not inposition of Rule 11 sanctions. Thi s
issue is also raised for the first tinme on appeal. Because the
vacat ed panel opinion addressed the issue in part, seeid., we wll
consider it.

M nor again understates the severity of his conduct and
over |l ooks both the district court’s broad authority to i npose Rule
11 sanctions and our deferential standard of review VWhet her
M nor’s conduct violated civility and ethics rules is for others to
act upon; in any event, his conduct violated Rule 11

These categories are not nutual |y exclusive. For exanple, the
rules advisory conmttee has recognized that sonme overlap exists
between state bar discipline and Rule 11 sanctions; its notes to
Rul e 11 state that one possi ble sanction for a violation of Rule 11

isreferral to a state bar authority. See also Kraner, 156 F.R D
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96 (inposing sanctions and referring matter to state bar).
District courts have an i ndependent duty to maintain the integrity
of the judicial process and nmay inpose Rule 11 sanctions where
necessary, regardless of whether state bar discipline is
concurrent.

Rule 11 |limts sanctions “to what is sufficient to deter
repetition of such conduct or conparable conduct by others
simlarly situated”. FED. R CQv. P. 11(c)(2). In addition to
publishing its sanctions opinion, the district court limted the
sanctions to “the reasonable attorneys’ fees and other expenses
incurred as a direct result of the violation”, id. M nor does not
chal  enge this aspect of the order.

4.

In sum there was no abuse of discretion. The district court

spoke wi th counsel, including Mnor, on the day of the incident and
was quite famliar with the parties and litigants. M nor’s
execution attenpt followed his inproper conduct at trial. See

Wi tehead, 163 F.3d at 276-77 n.3; see also FeED. R Cv. P. 11
advi sory conmm ttee's note (“whet her [sanctionabl e conduct] was part
of a pattern of activity, or an isolated event” is “[a] proper
consi deration”).

Cenerally, wit-execution for the purpose of satisfying a
j udgnent is proper. M nor’s conduct, however, was exceptional

Al though it was only three days after disposition of post-trial
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nmotions, with significant tine remaining for Knmart to appeal the
j udgnent and post a supersedeas bond, Mnor, after obtaining the
execution wit: invited the nedia to one of Kmart’'s places of
busi ness to execute judgnent in plain viewof Kmart’s custoners and
enpl oyees; and nade inproper coments to the nedia regarding the
case, Kmart, and Kmart's willingness to satisfy the judgnent.

The district court found, based in part on the vi deotape, that
M nor had i nproper purposes in obtaining the wit: to enbarrass
Kmart and advance his personal position. The district court, of
course, is in a far better position than we to balance the
considerations underlying rulings on Rule 11 sanctions, npst
especially the concomtant factual findings (including credibility
choices). (Qbviously, this is why we review its decision under a
very deferential abuse of discretion standard. For the subpart
(b) (1) inproper purpose ruling: the record does not support these
findings being clearly erroneous; nor was there “an erroneous Vi ew
of the law’. See Cooter & Gell, 496 U. S. at 405.

B

M nor noves for sunmary reversal and inposition of sanctions
agai nst Kmart, or for remand for fact-finding and such sanctions,
contendi ng: Kmart caused the attenpted execution by earlier, fal se
responses during discovery that it was self-insured; and, had M nor

known of insurance covering the judgnent, he would not have
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attenpted to execute. (It appears Kmart was partly self-insured,
with unbrella coverage.)

The relief sought by Mnor's notion was requested, for the
first time, while this appeal was pending. In his notion, M nor
stated this claim was neither known, nor confirmed, until well
after his appeal was filed. The panel majority did not address the
motion, in the light of its reversing the sanctions. Witehead,
277 F.3d at 791.

M nor fails to connect how his understanding of Kmart’s self-
insured status justified his inproper-purpose conduct. Kmart's
di scovery responses do not affect the considerations underlying
whet her M nor’s purpose in obtaining the wit was proper. (W
express no opinion on whether Mnor can seek relief in district
court based on the chall enged di scovery responses.)

L1,
For the foregoi ng reasons, the sanctions are AFFI RVED, M nor’ s

nmotion for sunmmary reversal or remand i s DEN ED

SANCTI ONS AFFI RVED; MOTI ON DENI ED
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KING Chief Judge, with whom SM TH and BENAVIDES, G rcuit Judges,

join, dissenting:

The mpjority, appellate judges all, are plainly exercised
about | awer Paul Mnor’'s efforts to collect his clients’ judgnent
agai nst Kmart. In their effort to declare the kind of behavior
that wll not be accepted by this court, they have short-circuited
the inquiry mandated by Rule 11 and our own case law, wth
potentially far-reaching consequences. | respectfully dissent.

In evaluating a district court’s inposition of sanctions under
Rule 11(b)(1), this and other circuits generally |look first to the
district court’s findings on whether the filing at issue was
warranted by existing law or a nonfrivol ous argunent for a change
in the law (as required by Rule 11(b)(2)); look next to the
findings on whether the filing was presented for an inproper
pur pose under Rule 11(b)(1); look next to the findings on whether
the filing was al so presented for a legitimate purpose; and finally
look to the district court’s evaluation of whether any inproper
purpose is sufficient under the circunstances to support sanctions
under Rule 11(b)(1). |If the district court has correctly found a
|l egitimate purpose for the filing, this and other circuits have
been reluctant to approve the inposition of sanctions for an
i nproper purpose under Rule 11(b)(1). Here, by contrast, the
majority presents the two relevant subparts of Rule 11 as not
intertw ned for purposes of assessing Rule 11(b) (1) sanctions. The
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majority then goes on to credit the district court with making
crucial findings on both legitinmate and i nproper purposes that the
district court plainly did not nake. The majority wnds up by
affirmng the district court’s conclusion that sanctions are
warrant ed under Rule 11(b)(1) where it is not at all clear that the
district court concluded as nuch. This entire nmethod of eval uating
sanctions assessed under Rule 11 effectively eviscerates what were,
up until this point, critical aspects of the Rule 11 franmework.
| .

ANALYSI S OF THE FRAMEWORK FOR SANCTI ONS UNDER RULE 11(b) (1)

A The Interrelation of Rule 11(b)(1) and 11(b)(2)

Rule 11(b)(2) explicitly requires that an attorney submt a
paper to the court only after formng a reasonable belief that it
is warranted by existing law (or a non-frivolous argunent for a
change in the law) and Rule 11(b)(1) explicitly precludes an

attorney fromsubmtting a paper for certain “inproper purposes.”?®

The two rel evant subparts of Rule 11 state that:

(b) By presenting to the court (whether by signing

filing, subm tting, or | ater advocati ng) a

pl eading, witten notion, or other paper, an

attorney or unrepresented party is certifying that

to the best of the person’s know edge, information,

and belief, formed after an inquiry reasonable

under the circunstances, --

(1) it is not being presented for any inproper purpose,
such as to harass or to cause unnecessary del ay or
needl ess increase in the cost of litigation;

(2) the clains, def enses, and ot her | egal
contentions therein are warranted by existing
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The subsections thus appear to be quite discrete textually.
However, our case |aw denonstrates that the subsections are
actually interrelated in at | east one situation: “Wen a [paper]
is well grounded in fact and warranted by existing | aw, ‘only under

unusual circunstances . . . should the filing of [the paper]

constitute sanctionable conduct.” F.D.1.C. v. Calhoun, 34 F.3d

1291, 1300 (5th CGr. 1994) (enphasis added) (quoting Sheets V.

Yamaha Mdtors Corp., U S A, 891 F.2d 533, 538 (5th Cr. 1990)).

This circuit has extended this |ogic in concluding that “[a]lthough
the filing of a paper for an inproper purpose is not inmmunized from
rule 11 sanctions sinply because it is well grounded in fact and

law, only under unusual circunstances — such as the filing of

excessive notions — should the filing [] constitute sanctionable
conduct.” Sheets, 891 F.2d at 538 (enphasi s added).

What this precedent says is that (1) a favorable finding
regarding Rule 11(b)(2) should influence a district court’s
conclusion regarding the existence of an “inproper purpose”’
sanction under Rule 11(b)(1), and (2) only in the nost exceptional
circunstances will this court uphold sanctions under Rule 11(b)(1)

when a paper satisfies the Rule 11(b)(2) requirenents.

law or by a nonfrivolous argunent for the
ext ensi on, nodi fi cati on, or reversal of
existing law or the establishnent of new | aw

FED. R CVv. P. 11(b)(1)-(2).
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Here, the majority first concludes, correctly, that “the two
subparts [Rule 11(b) (1) and Rule 11(b)(2)] concern quite different
consi derations” but then concludes, incorrectly, that they need
“not” be “intertwned” inthe Rule 11(b)(1) inquiry. Qur precedent
does not support that. 1In the interest of bypassing an eval uation
of the district court’s possibly incorrect finding under Rule
11(b)(2), the majority has announced a rule (that the Rule |1 (b) (1)

and 11(b)(2) inquiries need not be intertwined in a situation where

Rul e 11(b) (1) sanctions are to be inposed) that is directly at odds

W th our precedent. In ny view, that is a serious m stake, now bad
I aw. ©

ln footnote 4, the mpjority states that: “In any event, for
pur poses of deciding this appeal, it is not necessary to determ ne

how Rule 11 in its present formm ght conpel revising the test for
I nproper purpose, as adopted for the forner version of the Rule.”
This statenent underscores a critical shortcomng wth the
maj ority’s opinion. It announces a new rule (that the Rule
11(b) (1) and 11(b)(2) inquiries are unrelated in a fact pattern
where Rule 11(b) (1) sanctions are to be inposed, even if the paper
at i ssue was submtted in conpliance with Rule 11(b)(2)), but says
it does not, and then announces that, in any event, know edge of
the applicable Rule 11(b)(1) framework is not necessary for
sanctions to be inposed here.

In contrast, | see the framework as critical. The facts
related to the “inproper” nature of Mnor’s presenting the wit to
the district court nmust be funneled through the correct franmework
before the inposition of sanctions can be deened appropriate. As
taught by our case | aw (which has not been questioned until today
and which is plainly cited by the mpority for the exact
proposition for which the dissent cites the sane case law), if the
relevant filing satisfies Rule 11(b)(2) requirenents and is found
to have been presented for a legitinmte purpose, we are extrenely
reluctant to approve the inposition of sanctions for an inproper
pur pose under Rule 11(b)(1). If the majority seeks to alter this
clear rule, it should say so (and maybe it has, who's to say?) and
then apply its newrule to the facts of this case.
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B. The Necessary Predicate to |Inpose Sanctions under Rule
11(b) (1)

Qur case | aw nakes clear that the next step in the framework
for inposing “inproper purpose” sanctions is the consideration by
the district court of legitimate and i nproper purposes the litigant
or party may have had for submtting the relevant paper. 1In its
quest to uphold the district court’s inposition of sanctions, the
majority attributes findings to the district court regarding this
| egitimate purpose step that the district court clearly did not
make, and attributes a legal conclusion to the district court
regar di ng whet her sanctions are warranted i ndependently under Rule
11(b) (1) that the district court nmay not have even nade.

Assum ng the district court finds a legitimte purpose or
purposes for the relevant filing, then it nust weigh the legitinate
pur poses against any illegitinmate purposes and eval uat e whet her the
illegitimte purposes are sufficient inthenselves to i ndependently
support sanctions under Rule 11(b)(1). As we stated in National

Associ ati on of Governnent Enpl oyees, Inc. v. National Federation of

Federal Enpl oyees, 844 F.2d 216 (5th Cr. 1988):

W do not condone litigation instituted for wulterior
purposes rather than to secure judgnent on a well-
grounded conplaint in which the plaintiff sincerely
believes. Yet the Rule 11 injunction agai nst harassnent
does not exact of those who file pleadings an undil uted
desire for just deserts . . . [T]he court nust focus on
obj ectively ascertainable circunstances that support an
inference that a filing harassed the defendant or caused
unnecessary delay. As Judge Schwarzer has stated: “If a
reasonably clear | egal justification can be shown for the
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filing of the paper in question, no i nproper purpose can
be found and sanctions are inappropriate” . . . A
plaintiff nmust file a conplaint [] in order to vindicate
his rights in court. W find no indication that the
filing here was unnecessary, for the [defendants] had
refused to retract the [alleged defamatory] statenent.
Under the circunstances, the [plaintiff] had a proper
interest insuingto attenpt tovindicate its reputation.

Id. at 223-24 (internal footnote omtted and enphasis added).
Thus, as interpreted by our court, before a district court can
i npose sanctions under Rule 11(b)(1), it nust consider any
| egitimate or proper purposes the litigant or attorney may have had
in presenting a paper to the district court. Before today, we were
loath to find that an attorney’s or litigant’s illegitinmate purpose
coul d i ndependently support sanctions where a legitimte purpose
for filing the rel evant paper al so exi sted.

Here, paying |lip service to the required inquiry into

legitimate purposes, the mjority upholds as not «clearly
erroneous” factual findings rejecting Mnor’s proffered |egitinate
pur poses for seeking the wit of execution (to satisfy part of the
judgnent for his client in order to pay nedical bills and to
encourage settlenent). However, though | have thoroughly searched
the district court’'s order, | find no nention, mnuch |ess
di scussion, of any possible legitimte or proper purpose. Thi s

necessary predicate is sinply not there.

The Fourth Circuit case of In re Kunstler, 914 F. 2d 505 (4th

Cr. 1990), discusses the inportance of the critical step omtted

by the district court:
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Rule 11 defines the term “inproper purpose” to include
factors “such as to harass or to cause unnecessary del ay

or needless increase in the costs of litigation.” The
factors nmentioned in the rule are not exclusive. |If a
conplaint is not filed to vindicate rights in court, its
pur pose nust be inproper. However, if a conplaint is

filed to vindicate rights in court, and also for sonme
ot her purpose, a court shoul d not sanction counsel for an
intention that the court does not approve, so long as the
added purpose is not undertaken in bad faith and is not
SO excessive as to elimnate a proper purpose. Thus, the
purpose to vindicate rights in court nust be central and
sincere . . . In other words, it is not enough that the
injured party subjectively believes that a |lawsuit was
brought to harass, or to focus negative publicity on the
injured party.

Id. at 518 (enphasis added). Kunstler’s holding accords with our
circuit precedent. |If an illegitimte purpose does not engulf an
individual’s legitimte purpose, sanctions under the “inproper
pur pose” section of Rule 11 cannot stand. Because the district
court overlooked this inportant inquiry, our court has no place
uphol di ng findings that are not even there.

In addition to attributing factual findings to the district
court that it did not nake, the majority junps to the support of a
| egal conclusion that the district court may not have even nade.
The majority points to a single paragraph in the district court’s
ei ght een-page order that references Mnor’'s desire to enbarrass
Kmart and to gain publicity for hinself as indisputably
denonstrating an intention on the part of the district court to
sanction M nor independently under Rule 11(b)(1). However, it is

not clear, much less “indisputable,” from this single paragraph
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that the district court intended to sanction M nor under Rule
11(b) (1) as independent from Rule 11(b)(2), especially as this

par agraph expressly states that “there was no basis whatsoever in

fact or in law for the actions taken on August 21, 1997.” \Wet her

thereis a basisinlawis clearly the relevant inquiry under Rule
11(b)(2), not Rule 11(b)(1). Further, the district court does not
use any of the descriptive | anguage found in Rule 11(b)(1)’s non-
exclusive list, such as “harass.” Wile this is not required, |
woul d expect to see sone di scussion regardi ng a conpari son between
“harass” and “enbarrass” if the district court truly intended (as
the majority assunes) to use the terns interchangeably and to
sanction M nor independently under Rule 11(b)(1).7 At a m ni nmum
| woul d expect the district court to have at | east nentioned either

the subpart dealing with “i nproper purpose” or the term “inproper

"Further, the mmjority goes so far as to state, wthout
di scussion, that “[o]n this record, there is no neaningful
di stinction between these two purposes [“harass” and “enbarrass”],
especially inthe light of our deferential standard of review.” In
support of this statenent, it cites to Flaherty v. Torquato, 623 F.
Supp. 55, 59-60 (WD. Pa. 1985), aff’'d without op., 800 F.2d 1133
(3d Cir. 1986), as “using harass and enbarrass interchangeably in
context of Rule 11 inproper purpose discussion.” However, a
cursory read of this non-binding district court opinion reveals
that the court does not use these terns interchangeably in its

decision to decline to award sanctions. |d. Mreover, we have on
occasion discussed “harass” in the context of Rule 11(b)(1) to
cover conduct such as the “filing of excessive notions.” Nat’l
Assoc. of Gov't Enpl., 844 F.2d at 224. This connotation conports
w th the general usage and understandi ng of “harass” — annoyance or
exhaustion wth the added characteristic of persistency or
repetitiveness — as opposed to “enbarrass” — nere distress or

sel f -consci ousness. See WEBSTER S NEw COLLEG ATE Dicrionary 370, 522
(1977).
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purpose” itself in this paragraph, particularly given the extent of
t he di scussion regarding Rule 11(b)(2).

In the past, when an order inposing sanctions contai ned such
shortcom ngs, we refused to supply the necessary findings and
concl usi ons on appeal because we, as appellate judges, nust not

becone fact finders. See, e.q., F.D.I.C. v. Cal houn, 34 F. 3d 1291,

1297 (5th Gr. 1994) (“We have long held that a district court, in
appl yi ng sancti ons, nmay have to nake a detail ed explanation for its
|l egal reasons. . . . The purpose of creating such a record is
sinple: In order to guard agai nst the application of hindsight by
district courts who have sat through |ong, conplicated, and often
contentious proceedings, we nust not be put in the position of
havi ng to guess what unwarranted factual or legal errors were the

basis of the sanctions.”); United States v. U T. Alexander, 981

F.2d 250, 253 (5th Cr. 1993) (“The district court here did not
cite any ‘unusual circunstances’ that warranted sanctions. The
court nmerely asserted the view that the claimwas filed for an
i nproper purpose. Even though detailed findings are not required
to uphold an award of sanctions, there nust be sonme record to
review.”). Today the majority back-pedals fromthis precedent to
supply — and, indeed, even credit the district court with — the
necessary factual predicate omtted by the district court and to
supply a legal conclusion that may not have been nade by the

district court. | cannot subscribe to this technique.
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1.
THE “UNUSUAL” OR “ EXCEPTI ONAL” Cl RCUMSTANCES REQUI REMENT

Qur precedent is clear. Even assum ng the district court had
made appropriate factual findings on whether Mnor had a legitinate
purpose for obtaining the wit of execution here, in situations
where an attorney or party submts a paper that is well-grounded in
| aw under Rule 11(b)(2) — as the mgjority assunes arguendo to be
t he case here — “inproper purpose” sanctions nmay be inposed by a
district court only in “unusual” or “exceptional” circunstances.
| disagree with the majority’'s inplied finding that this case
presents such “unusual” circunstances.

To date, we have not found a case wth such *“unusual
circunstances” to nerit upholding an “inproper purpose” finding
where (as is assuned to be the case here) the filing of the paper

satisfies the Rule 11(b)(2) requirenents. See, e.q., Calhoun, 34

F.3d at 1300; Sheets, 891 F.2d at 538; Nat’'|l Assoc. of Gov't Empl.,

844 F.2d at 224.8 In this spirit, | disagree with the majority

8Coats v. Pierre, 890 F.2d 728 (5th Cir. 1989), is the cl osest
we have cone to such a finding. There, a teacher who was deni ed
tenure and not rehired brought a civil rights action alleging
wrongful termnation in retaliation for exercising free speech.
Id. at 731. We upheld Rule 11 sanctions for the plaintiff’'s
harassing filings, which stated that opposing counsel “acted |ike
alittle nasty dunb female Mexican pig in heat” and that she was
“not hing but garbage.” 1d. at 734. Although the district court
failed there to nmake a specific finding that the suit was
groundl ess, it concluded that sanctions were warranted because the
plaintiff’s allegations were “totally unsupported by any of the
people [he] called fromthe university” and his filing was “worse
t han outrageous,” was “unconsci onabl e” and was wort hy of “contenpt”
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that this case should serve as the benchmark for district courts
i nposi ng “i nproper purpose” sanctions in the future. Wth only a
finding by the district court of an intent to enbarrass one’s
opponent and an intent to gain publicity for oneself — both quite
common characteristics in a judgnent or debt collection setting —
the case will serve as a poor litnmus, particularly given that the
district court did not even consider whether Mnor had a legitinate
purpose for the filing. As things appear to nme, the majority
enpl oys an “lI know it when | see it” approach to judging Mnor’'s
techni que, substituting its own findings where the district court
made none.

The majority shames M nor for conduct it determ nes does not
befit an upstanding officer of the court. Specifically, it appears
nmost perturbed regarding Mnor’s offensive tow of the nedia to the
j udgnent col | ecti on. | admt that Mmnor’s technique here is
colorful to say the least. However, other courts have | ooked at
simlar circunstances and have not been so critical of the

litigants’ choice of litigation tactics. See, e.qg., Revson v.

G nque & G nque, P.C, 221 F.3d 71, 80 (2d Cir. 2000) (stating that

airing grievances and threatening litigation through letters “are

comonpl ace” and that “[s]imlarly, the court’s concern that

proceedings. [|d. The case before us is clearly distinguishable
from Coats. The district court in Coats found the |awsuit
unsupportable in law whereas here, the nmmjority assunes the
opposite — that is, it assunes that it was objectively reasonable
under existing fact and lawfor Mnor to file the wit of execution
with the district court.
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[plaintiff] had in fact tarnished [defendant’s] reputation by
speaking with a news reporter was not a proper basis for sanctions”

under Rule 11); Sussman v. Bank of Israel, 56 F.3d 450, 459 (2d

Cr. 1995) (“The district court held that the filing of the
conplaint with a view to exerting pressure on defendants through
the generation of adverse and economically disadvantageous
publicity reflected an inproper purpose. To the extent that a
conplaint is not held to lack foundation in law or fact, we
disagree. It is not the role of Rule 11 to safeguard a def endant
from public criticism that may result from the assertion of

nonfrivolous clains.”); Inre Kunstler, 914 F. 2d 505, 520 (4th Cr

1990) (“Holding a press conference to announce a |lawsuit, while
perhaps in poor taste, is not grounds for a Rule 11 sanction, nor
is a subjective hope by a plaintiff that a lawsuit wll enbarrass
or upset a defendant, so long as there is evidence that a
plaintiff’s central purpose in filing a conplaint was to vindicate
rights through the judicial process.”). Further, in each of the
cases cited by the majority in support of its determ nation that
“i1 nproper purpose” sanctions are warranted here, the district court
had specifically found that the relevant filing was not well-

grounded in |law under Rule 11(b)(2). See lvy v. Kinbrough, 115

F.3d 550, 553 (8th G r. 1997) (sanctioning the plaintiff and his
attorney for bringing a frivolous action against a police officer
and judge involved in his arrest subsequent to a nmarital dispute

because “the court, with good cause, gave [the plaintiff and his
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attorney] repeated warning that their clains appeared to be
frivolous, that nmuch of their conduct seened ained at the nedia,
and that failure to properly pursue this lawsuit risked di sm ssal

and possible sanctions”); Kraner v. Tribe, 156 F.R D. 96 (D.N. J.

1994) (sanctioning an attorney under Rule 11(b)(1) and (b)(2),
8§ 1927 and its inherent authority through fines, subm ssion of
counsel to attorney disciplinary authorities and subm ssion of
counsel to crimnal authorities where the attorney had no
legitimate purpose for filing the suit and had a history (at | east
36 instances) of wunethical conduct before the courts), aff’'d

W thout op., 52 F.3d 315 (3d Cir. 1995); Elster v. Al exander, 122

F.R D. 593, 604 (N.D. Ga. 1988) (inposing Rule 11 sanctions where
“pl eadi ngs and papers filed on behalf of plaintiff . . . were filed
W t hout that reasonable inquiry which Rule 11 requires”). These
cases thus provide little support for the majority because, in
contrast to these cases, the mgjority here presunes (in the face of
what may well be problematic findings to the contrary by the
district court) that the wit filed by Mnor was wel |l -grounded in
law as required by Rule 11(b)(2).

| agree with the original panel’s determnation that Mnor’s
conduct, while perhaps in poor taste, does not nerit sanctions
under Rule 11(b)(1). We, as appellate judges, operate at a far
renmove from the business of collecting judgnents or effecting
settlenments. W ought to refrain fromexcoriating a | awer based
upon our own sensibilities when the district court, closer to that
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business than we are, has not provided a clear and explicit
predi cate for the exercise of our judgnent.
L1,
VWHAT WE SHOULD HAVE DONE

| think that we should take the district court at its word and
review the judgnent that it did enter - sanctions based on a
violation of Rule 11(b)(2). | think that the district court’s
concl usions on that violation are probably wong, although | agree
w th Judge Barksdal e’s original dissent insofar as it stated that
neither the district court nor the panel was required to decide
whet her a notion is necessary to trigger the M ssissippi Rule 62(a)
automatic stay. As Judge Barksdale said, the inquiry is, instead,
whet her M nor undertook a reasonable inquiry into the authority
regarding Fed. R Cv. P. 62(f) and, if he did, whether his actions
were objectively reasonable. M own conclusion is that Mnor did
make a reasonable inquiry into the authority (scarce as it is to
this good day); | am less certain about whether his action in
executing the judgnent wthout prior court authorization was
obj ectively reasonable, given the paucity of authority on the
subj ect. But under the circunstances, | would not uphol d sancti ons
agai nst M nor for what anounts at nost to a m stake of judgnent on

t hat score. | woul d vacate the sancti ons order.
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