IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60153

BENNI E WH TEHEAD; ET AL
Plaintiffs
ver sus

FOOD MAX OF M SSI SSI PPI, I NC, ET AL
Def endant s
K MART CORPCRATI ON
Def endant - Appel | ee
ver sus

PAUL S M NOR
Appel | ant

Appeal fromthe United States District Court for the
Southern District of M ssissippi

(Opi ni on January 11, 2002, 5 Gr., 2002, F. 3d )

( Sept enber 30, 2002)

BEFORE: KING Chief Judge, JOLLY, H Gd NBOTHAM DAVIS, JONES,

SM TH, W ENER, BARKSDALE, EM LI O M GARZA, DeMOSS,

BENAVI DES, STEWART, DENNIS and CLEMENT, Circuit Judges.?
BY THE COURT:

A majority of judges in active service having
determ ned, on the Court’s own notion, to rehear this case en
banc,

| T IS ORDERED that this cause shall be reheard by the

Court en banc with oral argunent on a date hereafter to be fixed.

The Cerk will specify a briefing schedule for the filing of

suppl enental briefs.

1Judge Robert M Parker is recused and did not participate in
t hi s deci si on.



