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GARWOOD, Circuit Judge:

These appeal s and cross-appeals bring before us a variety of
issues in this suit under the Age Discrimnation in Enpl oynent Act
(ADEA), 29 U.S.C. 88 621 et seq., and the Fair Labor Standards Act
(FLSA), 29 U.S.C. §§ 201 et seq.

The plaintiffs, fornmer enployees of Union G| Conpany of
California (Unocal), filed this suit against Unocal on March 19,
1998, alleging violations of the ADEA and the FLSA. A jury trial
was held on the ADEA cl ains. On Decenber 12, 1999, the jury
returned a verdict in favor of all plaintiffs on their ADEA cl ai ns.
Begi nni ng on Decenber 12, 1999, a bench trial was held on the FLSA
clains. On Septenber 19, 2000, the district court granted in part
and denied in part Unocal’s notion for judgnment as a natter of |aw
(JMOL) on the ADEA clains. The court set aside the verdict in
favor of plaintiff Jessie G Price (Price) and rendered judgnent
for Unocal on Price’s clainms. |t upheld the liability verdicts in

favor of each of the other plaintiffs, but lowered the jury's



damage awards. Al so on Septenber 19, 2000, the district court
issued its ruling on the FLSA clains, ruling in favor of plaintiff
Donald R Powers (Powers) and against plaintiffs Price, M Leon
Earles (Earles), and Thomas Hough (Hough).

The plaintiffs noved for an award of attorneys’ fees and
expenses. On May 11, 2001, the district court granted in part and
denied in part that notion.

Plaintiff Price appeals the JMOL in favor of Unocal on his
ADEA cl ai ns. Unocal appeals the judgnents in favor of plaintiffs
Donal d Ray Tyler (Tyler), Powers, Earles, Hough, and David Burkett
(Burkett) on their ADEA clains. Plaintiffs Tyler, Powers, Earles,
Hough, and Burkett cross-appeal the damage award and t he judgnment
agai nst Earles and Hough on their FLSA cl ai ns. Unocal filed a
separate appeal contesting the award of attorneys’ fees and costs.
Plaintiffs cross-appeal ed the anount of the fees and costs award.
The fees and costs appeal has been consolidated with the appeal s on
the merits.

W affirmin part. W vacate and remand as to the anount of
i qui dat ed damages.

Facts and Proceedi ngs Bel ow

For clarity, this section is divided into sub-sections, sone
presenting facts generally relevant to the entire case, others
specific to particular plaintiffs or issues. Also for clarity,

the foll owi ng designations are used hereinafter: The Appell ees



will refer collectively to all the plaintiffs except Price (who
was the only plaintiff to lose on all his clains at trial). The
Plaintiffs will refer collectively to all the plaintiffs,
i ncludi ng Price.
1. General Background Facts

In late 1996, Unocal, an oil conpany, began a reorganization
of its donestic operations in the |ower forty-eight states. The
reorgani zation resulted in a new business unit, Spirit Energy 76
(Spirit). The reorgani zation involved a reduction in force (R F)
pl an. Under the RIF, enployees who did not get positions in
Spirit were eligible to be placed in a “redepl oynent pool” (the
pool ), from which Unocal could choose enpl oyees for avail able
j obs. Enpl oyees who were laid off and placed in the pool
received, in addition to other benefits, salary for up to four
nmont hs, depending on I ength of service. The Plaintiffs were
eligible to receive redepl oynent benefits and remain on Unocal’s
payroll until April 30, 1997. Enpl oyees could also opt to
participate in Unocal’s Term nation Al lowance Plan (TAP), which
provided term nation pay for enployees displaced by the RIF in
exchange for signing a release that purported to waive
permanently all potential clains against Unocal relating to the
adver se enpl oynent deci si on.

At the tine of the RIF, the Plaintiffs were Unocal enpl oyees

in the Perm an Basin region in Wst Texas. Their positions, ages



at the tine of the RIF, and their years of service at Unocal were
as follows: Price: Production Foreman over the Mdss Unit, age
fifty-five, thirty-three years; Hough: Health, Environnent &
Safety (HES) Coordinator in Andrews, age fifty-five, twenty-four
years; Earles: Production Technician in Andrews, age fifty-three,
twenty-two years; Burkett: Senior CGeneral Cerk in Mdland, age
fifty-five, thirty-seven years; Powers: Production Cerk in
Andrews, age fifty-five, thirty-four years; Tyler: Field
Superintendent, age fifty-five, twenty-seven years.

The Appellees all ended their job assignnments with Unocal on
Decenber 31, 1996. Price ended his assignnent on January 15,
1997. Tyler and Hough were officially term nated on January 31,
1997. Burkett, Earles, Powers, and Price remained on the payrol
until April 30, 1997. Each plaintiff participated in the TAP
and, after signing the required rel eases, received term nation
pay.

Jack Schanck, age forty-five, was nmade president of Spirit.
As part of their attenpt to show discrimnatory aninus, the
Plaintiffs produced, inter alia, a nmenorandum from Schanck, dated
March 14, 1996, which contained the foll ow ng:

“Keep in mnd that although you may consider that |ess

experi enced enpl oyees may not currently have as nuch of

an i npact on the conpany as those at higher T CP

| evels, their performance may actually be superior, and

they may have greater technical potential.”

Thi s menorandum was i ssued to managers and directed the forced



ranki ng of enployees prior to the RIF. The Plaintiffs also
pointed to excerpts froma letter witten by Schanck to al

enpl oyees in August 1996 which stated that Spirit Energy woul d be
a “lean, quick-reacting organization” that would “not be
constrained by an old Unocal way.”

The Plaintiffs produced a Unocal policy nmanual that advised
enpl oyees conducting a reorgani zation to ensure that plans
“mnimze the risk that personnel decisions can be viewed as
being illegal enploynment discrimnation” and that stressed the
need to docunent non-discrimnatory reasons for personnel
decisions. |In connection with the 1996 reorgani zation, Larry
Love, a Senior Resources Consultant at Unocal, prepared an
adverse inpact study of the proposed RIF (the Love anal ysis).
The Love anal ysis showed that there was a possibility the RIF
woul d have an adverse inpact correlated with age. Love submtted
his analysis to Vice President of Human Resources Peter Vincent.
2. Equitable Estoppel Issue Facts

Texas is a “deferral” state (i.e., a state with a state | aw
prohi biting age discrimnation in enploynent and a state
authority to grant or seek relief fromsuch discrimnatory
practice, 29 U S.C. 88 626(d) and 633(b)). Conaway v. Control
Data Corp., 955 F.2d 358, 363 & n.3 (5th Gr. 1992). Under the
ADEA, in a deferral state the limtations period for filing an

age discrimnation charge with the EEOC is effectively 300 days.



29 U S. C 8 626(d). Thus, a Texas enployee’s ADEA clains are
normal ly tinme-barred if the enployee fails to file an age

di scrimnation charge with the EECC wthin 300 days fromthe date
of the unlawful enploynent practice. Plaintiffs Tyler, Powers,
Price, Earles, and Hough filed their EEOC clains on March 9,

1998; Burkett filed his on March 13, 1998. The EEOC issued the
Plaintiffs notices of right to sue on March 19, 1998, and the
Plaintiffs filed their conplaint on the sane day. The Plaintiffs
do not dispute that their EEOC clains were filed outside the
appl i cabl e 300 day wi ndow. The district court held that
equi t abl e estoppel barred Unocal fromasserting a limtations
defense. The district court had previously denied earlier (pre-
verdict) notions by Unocal to dismss the Plaintiffs’ clains as
time-barred.

The Plaintiffs testified that they believed they had signed
away all potential clains and rights under the ADEA when they
signed their release fornms. Each of the Plaintiffs had signed a
rel ease formpurporting to di scharge Unocal from “all clains,
liabilities, demands and causes of action” related directly or
indirectly to the term nation of enploynent. Hough signed an
ol der version of the formthat did not contain a specific
reference to the ADEA. The other plaintiffs signed a newer
version, drafted in 1996, that added a specific reference to the

ADEA (the 1996 Release). 1In 1990, the O der Wrkers Benefits



Protection Act (OABPA), 29 U.S.C. 8§ 626(f), amended the ADEA.
Under the OMBPA, for a release of ADEA clainms to be effective,
the rel ease nmust neet certain requirenents, including making
speci fic mandatory di sclosures. Blakeney v. Lomas Info. Sys., 65
F.3d 482, 484 (5th Gr. 1995). R chard Ettensohn, an in-house
attorney for Unocal and an enpl oynent | aw specialist, testified
that he had drafted the rel ease | anguage and that it did not
conply with the OABPA. He admtted that the rel eases were not
effective to release the Plaintiffs’ ADEA clains. Unocal does
not dispute that the rel eases were not effective as to ADEA

cl ai ms.

Plaintiff Tyler testified that, in August or Septenber 1997,
he happened to discuss the release fornms when he visited with an
attorney on an unrelated matter. The attorney suggested that
Plaintiffs consult with an enploynent attorney to determ ne
whet her the releases were valid. Plaintiffs net wwth an attorney
to discuss the matter in early 1998 and di scovered that the
rel eases were not effective to release ADEA clains. |n March
1998, on the attorney’s advice, they filed their EEOC char ges.

The i ssue whet her Unocal’s conduct induced the Plaintiffs to
refrain fromfiling their clains wwthin the 300 day w ndow was
submtted to the jury, which found in the affirmative. The
district court found that the testinony given at trial was

sufficient to support the jury’'s finding. According to the



district court’s opinion in ruling on Unocal’s JMOL notion, the

| anguage of the rel eases would have m sl ed nost |aynen to believe
that they had rel eased their ADEA cl ains and Unocal shoul d have
“unm st akabl y understood” that Plaintiffs would have been so

m sled. Thus, the district court held that Unocal was equitably
estopped fromasserting the [imtations defense. Unocal appeals
this ruling and argues that the ADEA clains of all Plaintiffs
were tinme barred.

3. The Plaintiffs’ Statistical Evidence

At trial, the Plaintiffs offered expert statistical evidence
fromDr. Blake Frank. Dr. Frank’s expert testinony was presented
to support an inference of notive for disparate treatnent.

Dr. Frank is an industrial/organizational psychol ogist. He
testified that his anal ysis showed that Unocal enpl oyees over age
fifty were less likely to be pronoted and nore likely to be
pl aced in the pool. Dr. Frank also testified that his analysis
showed that the relationship between superior perfornmance
evaluations and retention was statistically insignificant.

Unocal challenged the adm ssibility of Dr. Frank’s testinony
in a Daubert v. Merrell Dow Pharmaceuticals, 113 S.C. 2786
(1993), notion and in a notion in limne. At the close of the
Plaintiffs’ case and again after presentation of all the
evi dence, Unocal made Rule 50 notions for JMOL. After the

verdi ct was returned, Unocal filed its post-verdict JMOL notion.



The district court considered Unocal’ s objections and overrul ed
them On appeal, Unocal challenges the court’s finding that this
statistical evidence was adm ssi bl e.
4. Price

Price appeals the district court’s holding, inits JML,
that he did not prove that he suffered an adverse enpl oynent
action. Prior to the Decenber 1996 RIF, Price was enployed as a
production foreman at Unocal’s South Cowden | ocation known as the
Moss Unit. Don Unsted, age 39, served as production forenman at
the North Cowden | ocation. During the RIF, Unocal consolidated
these two locations into a single unit with a single production
foreman. | n m d-Decenber 1996, field superintendent D ane Van
Deventer, Price’s supervisor, informed Price that Unsted had been
chosen to be production foreman over the new conbined unit. She
further informed Price that he had been reassigned to work as an
HES coordi nator, wth the sane salary and benefits. Price had no
previ ous formal experience in HES and asserts that he woul d have
| ost seniority and supervisory responsibility.? Price expressed
his dissatisfaction with the reassignnent, but agreed to take the
HES position. Price testified that he was di scouraged by the
anount of training he needed for the new position. After working

for a few days, he resigned and asked for the redepl oynent

Y'nhis brief, Price also asserts that he woul d have | ost sal ary
inthe newposition. But Pricetestifiedthat he was told his salary
woul d remain the sane.

10



package. On his unenpl oynent conpensation form Price noted that
he “quit — | volunteered for a package and was accepted.” Price
testified that he viewed the reassignnent as a deliberate attenpt
to humliate himinto quitting.

Price produced evidence that, as production foreman, he had
recei ved positive evaluations from his supervisors, including Van
Deventer. The decision to nanme Unsted as the production foreman
for the new conbined unit was made by D.J. Ponville, Unocal’'s new
Onshore Operations Manager, with input from Van Deventer. In
Novenber 1996, Ponville had chaired a neeting with field
superintendents Van Deventer, Craig Van Horn, and Geg
Leyendecker to discuss filling positions, including production
foreman positions. Ponville and other Unocal deci sion-nmakers
testified that they nade personnel decisions on factors other
than age. There was testinony that Van Deventer had nade age-
related remarks to Price and others on several occasions.?

Evi dence at trial, including Van Deventer’s own testinony,

i ndi cated that Van Deventer was heavily involved in personnel

2Plaintiff Earles testified that Van Deventer told him in the
md 1990s, that “she didn’t think that anyone would be able to
retire with Unocal at that point in tinm” and that he understood
this to nean that Unocal would push senior enployees into early
retirement. Earles also testified that Van Deventer often referred
to Price as “the old man” or a “senior citizen” and that she had
referred to “the geriatric group”. Price also testified that she
had referred to himas “the old man.” Powers testified that, when
he asked Van Deventer whether she would be the office boss after
the reorgani zation, she replied “You old son-of-a-bitch, your ass
w Il be gone before that ever happens.”

11



deci si ons.

Wth regard to Price, the district court found that it did
not need to consider Price’ s evidence of discrimnatory intent
because Price had not suffered an adverse enpl oynent action. He
was not discharged. He was transferred to a different position
wth the sane salary and benefits and then voluntarily decided to
resign rather than learn new skills. The district court found
that Price’s reassignnment was the sort of business decision,
typical in a reorgani zation, that the courts will not second
guess.

5. Hough

In the district court, Unocal asserted that plaintiff Hough
did not suffer an adverse enploynent action and that he
voluntarily elected to | eave Unocal. Unocal argued that Hough
was offered a job and declined it. Hough argued that any offer
made to himwas so vague and uncertain that it did not qualify as
a real job offer.

Hough was the Health, Environnent, & Safety (HES)
coordinator in South Andrews. Hough testified that, on the
nmor ni ng of Decenber 11, 1996, field superintendent Van Horn cane
to his office “to tell ne that I would have a job with Unocal but
it would no Ionger be in HES.” Van Horn told Hough that he was
uncertain as to what the job would be, how nuch it would pay, or

where it would be |ocated. Van Horn said it was likely that it

12



woul d be sone type of technician job in Mdland and pay | ess than
Hough was earning as an HES coordi nator. Van Horn requested a
deci sion by noon that day, but extended the deadline to two
o'clock p.m That norning, Hough conferred with Steve G egory,
the head of HES at Unocal, about the availability of other HES
positions. Gegory infornmed himthat none were avail able at that
time, but he would be notified if one becane avail able. Hough
testified that he ultimately declined Van Horn's of fer because of
the uncertainty regardi ng what the job, salary, and | ocation
woul d be. Hough was al so concerned about |osing a significant
percentage of his retirenment if he accepted the new position.
Hough took the redepl oynent package instead. Hough further
testified that he felt he should have been offered the HES
position that opened when Price left and that his fornmer duties
were assigned to a person he considered |less qualified than
hi nsel f.

The district court found that there was sufficient evidence
to permt the jury to find that Van Horn did not actually nmake a
firmenpl oynent offer to Hough.
6. Earles

Unocal asserted that plaintiff Earles also declined an offer
of enploynent and thus did not suffer an adverse enpl oynent
action.

Earl es was a production technician. On Novenber 19, 1996,

13



Van Deventer notified Earles, by letter, that he was being placed
in the redepl oynent pool. The letter stated that he m ght stil
be offered a position, but that his continued enpl oynent was
doubtful. It said that Earles would be notified of a final
deci si on by Decenber 20, 1996.

Earles testified that, at that tinme, he asked Van Deventer
if she knew of any avail able positions and she said that she did
not. Earles spoke to Gary Dupriest, the South Perm an Asset
Manager, and told Dupriest that he had an offer from anot her
conpany. Earles asked Dupriest to |level with himabout his
chances of being offered another position at Unocal and Dupri est
advised himto try to find sonething outside of Unocal

Later, Van Horn contacted Earles by tel ephone. Earles and
Van Horn offered conflicting testinony about the conversation.
Earles testified that Van Horn told him“That he didn't really
have anything to offer nme, but if there was a job, and he wasn’'t
sure what it was going to be . . . it mght be HES.” According
to Earles, Van Horn further said that any possible job would
“al nost certainly involve sone salary conpression” and Van Horn
asked Earles if he would have any interest. Van Horn denmanded an
answer before he hung up the tel ephone. Van Horn testified that
he did not want to nake Earles ineligible for retirenent benefits
by making hima formal offer of enploynent before know ng whet her

Earles was interested in the new position, so he contacted Earl es

14



to gauge his interest. Van Horn testified that he told Earles
that an HES position was being vacated by Hough in Andrews and
Van Horn asked Earles if he would be interested in the position
if it were offered to him Van Horn testified that Earles asked
only what the job entailed and where he would be | ocated, and did
not inquire into the salary. According to Van Horn, Earles told
hi mthat he had a foreman position with another oil conpany and
that he was not interested in the Unocal HES job. Van Horn
reported to Ponville that he did not extend a fornmal enploynent
offer to Earl es because Earles was not interested in the possible
of fer.

The district court determ ned that, since several wtnesses
testified al nost no one was hired out of the redepl oynent pool,
sufficient evidence was presented to allow the jury to concl ude
that placenent in the pool constituted a discharge. Unocal does
not challenge that determ nation. The court concluded that the
jury could find that the phone call from Van Horn did not
constitute a true offer of enploynent and that Earles, for al
practical purposes, was term nated by being placed in the pool
against his wll.

7. Burkett

Unocal asserts that Burkett was term nated because of a good

faith m stake, not because of age discrimnation.

Burkett was a senior general clerk in Mdland with thirty-
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seven years of experience at Unocal. |In Decenber 1996, Burkett
was given the redepl oynent package. Unocal does not dispute that
Burkett suffered an adverse enpl oynent action, but argues that
Ponville had a m staken belief that Burkett wanted the package
rather than reassignnment. Burkett contends that he nmade it clear
to Ponville and ot her decision-nmakers that he wanted any job in

t he new Unocal organi zation

Burkett testified that, in Novenmber 1996, Ponville held a
meeting of the clerical staff and told themthat the RIF would
reduce the nunber of clerical jobs in the organization.

According to Burkett, Burkett then approached Van Deventer and
told her that he would take any clerical position that was
avai |l able. On Decenber 11, Ponville gave Burkett a redepl oynent
package. Burkett testified that he met with Dupriest after he
recei ved the package and told himthat he needed a job and would
take any position available. Ponville, Dupriest, and Van
Deventer all testified that they thought Burkett wanted the
package rather than reassi gnnent.

Bef ore Decenber 11, Unocal had offered a clerical position
to Tammy Kennedy, who turned it down. According to Burkett,
Unocal never offered this position to Burkett or to co-plaintiff
Powers. Burkett presented evidence that Unocal had retained four
younger enployees with | ess experience in the Perm an Basin area

— Tamara Powers (age 37), Amanda Arnstrong (24), and Tina Carter
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(31). The district court determ ned that this evidence was not
probative of age discrimnation because, although these enpl oyees
were clearly younger and | ess experienced, there was insufficient
evidence that they were actually less qualified that Burkett.
Nevert hel ess, the court held that Burkett had presented
sufficient evidence that Unocal’s m stake defense was a nere
pretext for discrimnation.

8. Damages

The district court reduced the back pay damages awarded by
the jury. The jury had not reduced the gross back pay anobunt
awar ded by the anmobunt of the interi mwages that the Appellees had
earned since their enploynent wth Unocal ended. The Appellees
conceded that this adjustnent was appropriate and required by
law. The district court denied Unocal’s request to offset the
damage awards by the anount of the term nation all owances that
the Appel |l ees received in exchange for signing the rel eases.
Unocal does not chall enge that hol ding on appeal.

The district court entered final judgnent on Septenber 19,
2000. The court extended the back pay period fromthe date the
verdi ct was returned — Decenber 21, 1999 - to May 25, 2000. As
of May 25, Unocal and Spirit ceased to exist in the Perm an
Basin. Unocal’s Perm an Basin assets were sold as part of a
transaction that resulted in the creation of a new conpany, Pure

Energy Resources, Inc. (Pure). Unocal termnated all of its
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enpl oyees in the region on or before May 25, 2000. According to
Unocal , approximately thirty percent of those term nated were not
hired into Pure. Unocal admtted that it was possible that sone
or all of the Plaintiffs would have been hired by Pure if they
had still been enpl oyed by Unocal. The Appellees note that
Unocal owns sixty-five percent of Pure and controls its board of
directors. The district court held a hearing and heard evi dence
regardi ng the cessation of Unocal’s operations and the creation
of Pure. The district court held that, because the Appellees
woul d have been term nated by Unocal by May 25, that date was the
appropriate cut-off date for the extension of back pay awards.
The Appel |l ees chall enge this hol ding on appeal.

The district court denied the Appell ees’ request for front
pay awards. Reinstatenent was not a feasible renmedy since sone
of the Appellees’ positions were elimnated during the RIF and
the rest were elimnated when Unocal ceased operations in the
Perm an Basin on May 25, 2000. Thus, the district court found,
any front pay award woul d be purely specul ative and require the
court to guess whether each plaintiff would have been hired by
Pure. The Appell ees appeal the denial of front pay.

The district court awarded each of the Appellees $2,500 in
i qui dat ed danmages. To receive |iquidated damages under the
ADEA, a plaintiff nust prove that the violation was willful. 29

US C 8 626(b). The district court found that there was
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sufficient evidence to support the jury finding that Unocal’s
violations were wllful. Specifically, the court found that the
evi dence that Unocal ignored the in-house adverse inpact study
conducted by Love, the evidence of age-based remarks by Van
Deventer, and the secrecy surroundi ng Unocal’s deci si on- maki ng
process were sufficient to permt the jury to infer willful ness.
The district court found that, though this evidence of
W Il ful ness was sufficient, it was still sparse. Thus the court
limted the |iquidated damages amount to $2,500 per Appellee. On
appeal , Unocal argues that there was insufficient evidence of
W || ful ness and thus there should have been no |iqui dated danages
award. The Appellees argue that, once the district court had
found the evidence sufficient to support a wllful ness finding,
i qui dat ed damages were mandatory in an anmount equal to the back
pay award.
9. FLSA d ains

Plaintiffs Price, Hough, Earles, and Powers asserted FLSA
clains for unpaid overtine conpensation. The district court
severed these clains fromthe ADEA clains and held a bench trial
on the FLSA clains. The court found that production foreman
Price, HES coordi nator Hough, and production technician Earles
all fell within the admnistrative exenption to the FLSA. Under
the adm nistrative exenption, enployees in “bona fide executive,

adm nistrative, or professional” positions are not statutorily
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entitled to overtinme pay. 29 U S. C 8 213(a)(1). The district
court found that plaintiff Powers, who worked as a production
clerk, was non-exenpt and thus entitled to an award of $7, 700. 32
for unpaid overtine. Unocal does not challenge the award to
Powers, and Price does not challenge the determ nation that he
was an exenpt enpl oyee. However, Hough and Earl es each chal |l enge
the ruling that they were exenpt enpl oyees.
10. Attorneys’ Fees and Expenses

In their notion for fees and expenses, the Plaintiffs
request ed $946, 366. 12 in attorneys’ fees. They arrived at this
figure as follows: $559,574.75 for 3,257.95 attorney hours billed
at rates varying from $100 to $225 per hour plus $71, 336.00 for
1, 115. 20 hours of legal assistant work billed at rates from $30
to $80 per hour yielded a sumof $630,910.75. The Plaintiffs
urged that this sum be enhanced by fifty percent, pursuant to the
twelve factors listed in Johnson v. Georgia Hw. Express, Inc.,
488 F.2d 714, 717-19 (5th Cr. 1974), for a total | odestar anount
of $946, 366. 12. Unocal argued that the Johnson enhancenent was
i nproper and that fifteen percent of the Plaintiffs’ billing
could be attributed to the unsuccessful clains.

The district court found that the twelve Johnson factors did
not warrant enhancenent of the |odestar figure. The court agreed
with Unocal that a fifteen percent reduction was proper due to

the limted nature of the Plaintiffs’ success. The court
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accepted the Plaintiffs’ contention that the $630,910.75 figure
al ready included about a ten percent reduction fromthe hours
actually billed. Reducing it by a further five percent, the
court set the l|odestar fee figure at $590, 000.

The court agreed with Unocal that the Plaintiffs could not
recover $75,424.81 attributable to expert witness fees. Thus the
court awarded the Plaintiffs $45,841.94 in trial costs, rather
than the $121,266.75 the Plaintiffs had requested. The court
al so awarded the Plaintiffs their requested fees and costs for
preparation of the notion and for anticipated appeal. The total
fees and costs award was $694, 141. 94.

On appeal, Unocal argues that its successful appeal on the
merits would render the Plaintiffs ineligible to recover any fees
and, in the alternative, that the total fees and costs award set
by the district court was appropriate. The Plaintiffs ask this
court to grant a del ay enhancenent and appeal the district
court’s holding that expert witness fees are not recoverable.

Di scussi on
St andards of Review

Arnmendariz v. Pinkerton Tobacco Co., 58 F.3d 144 (5th Cr
1995), describes the general standard of review for a JMOL when
t he defendant noved for JMOL both before and after the verdict:

“[J]udgnent as a matter of lawis appropriate if the facts

and i nferences point so strongly and overwhel mngly in favor

of one party that a reasonable jury could not have concl uded
that the ADEA was violated. A nere scintilla of evidence is
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insufficient to present a question for the jury. There nust

be a conflict in substantial evidence to create a jury

question. . . . [T]he district court's judgnent should be

reversed only if the facts and acconpanyi ng i nferences woul d

not permt reasonabl e people to conclude that” the ADEA was

violated. Id. at 148 - 49 (internal citations omtted).
See al so Boeing Co. v. Shipman, 411 F.2d 365, 374 - 75 (5th Gr
1969) (en banc); Fed. R Cv. P. 50(a).

“The district court's determ nation of attorney's fees is
reviewed for abuse of discretion, and the findings of fact
supporting the award are reviewed for clear error.” Shipes v.
Trinity Industries, 987 F.2d 311, 319 (5th Gr. 1993).

Specific considerations related to the standard of review
for particular questions arising in this appeal are noted bel ow
as appropri ate.

1. Equitable Estoppel

Unocal challenges the district court’s holding that
equi tabl e estoppel saved the Plaintiffs’ ADEA clains from being
time-barred. W affirmthe district court on this issue.

There is no dispute that the Plaintiffs failed to file their
di scrimnation charges with the EEOC within 300 days fromthe
date of the allegedly unlawful enploynent practice and that their

ADEA cl ai ns woul d be tinme-barred unless equitable estoppel or

equitable tolling operated to save them?3

3Because Texas is a “deferral” state, see Conaway, 955 F. 2d at
363 & n. 3, under the ADEA, the limtations period for filing an age
discrimnation charge with the EEOC is 300 days, 29 US. C 8§
626(d).
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“The EEOC filing requirenent functions as a statute of
limtations rather than a jurisdictional prerequisite. . . . The
filing deadline is thus subject to equitable nodification, i.e.
tolling or estoppel, when necessary to effect the renedi al
pur pose of ADEA.” Rhodes v. Quiberson Q1 Tools, 927 F.2d 876,
878 (5th Gr. 1991) (Rhodes I) (internal citations omtted).

The doctrine of equitable estoppel “may properly be i nvoked when
the enployee's untineliness in filing his charge results from
either the enployer's deliberate design to delay the filing or
actions that the enployer should unm stakably have understood
woul d result in the enployee's delay.” dark v. Restistoflex
Co., 854 F.2d 762, 769 (5th Cr. 1988) (internal quotation marks
omtted) (enphasis added).

The equitabl e estoppel inquiry involves questions of fact
and | aw. Questions such as whether the enployer msled the
enpl oyee are questions of fact and determ nations by the trier of
fact are reviewed for clear error. See Rhodes |, 927 F.2d at
880; Cark, 854 F.2d at 769. The applicability of equitable
estoppel to the facts is a question of law that this court
reviews de novo. Rhodes I, 927 F.2d at 881. Equitable estoppel
“does not hinge on intentional m sconduct on the defendant's
part. Rather, the issue is whether the defendant's conduct,

i nnocent or not, reasonably induced the plaintiff not to file

suit within the [imtations period.” MGegor v. Louisiana State
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Univ. Bd. of Supervisors, 3 F.3d 850, 865 - 66 (5th GCr. 1993).
The district court correctly concluded that the evidence was
sufficient to support the jury’'s finding that Unocal’s conduct
i nduced Plaintiffs fromtinely filing their clainms.* Ettensohn,
an i n-house attorney for Unocal and an enpl oynent | aw speciali st,
testified that he prepared the | anguage used in the 1996 Rel ease.
He also testified to his belief that the rel eases signed by the
Plaintiffs specifically referenced age discrimnation clains.
Ettersohn admtted that the rel eases were not actually effective
to rel ease the ADEA clainms because they did not fully conply with
the OANBPA' s requirenents. But the rel ease | anguage could easily
suggest to a layman that all ADEA cl ains had been effectively
wai ved. They state affirmatively that Unocal is discharged from
“all clainms, liabilities, demands and causes of action.” Wth
the exception of the rel ease signed by Hough, all the rel ease
forms specifically referenced the ADEA as one type of claimbeing
rel eased. (The rel ease signed by Hough expressly purported to
release all clains, which would include ADEA clains.) The
Plaintiffs testified that they did in fact believe that they had
signed away all potential clains and rights under the ADEA

Plaintiff Tyler testified that he only began to think otherw se

“The jury instruction on this issue were as follows: “For each
of the following plaintiffs, do you find that the defendant’s
conduct induced himto refrain fromfiling his claimw th the EECC
wthin 300 days of the alleged unlawful practices?” The jury
answered “yes” with regard to each plaintiff.
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when he happened to nention the releases to an attorney in August
or Septenber 1997. As the district court found, the evidence
supported a finding that Unocal should have “unm stakably have
understood,” that the rel eases would mslead the Plaintiffs in
this way.?®

I11. Adm ssion of the Plaintiffs’ Statistical Evidence

We apply an abuse of discretion standard when review ng a
trial court’s decision to admt or exclude expert testinony.
Kumho Tire Co. Ltd. v. Carm chael, 119 S . C. 1167, 1176 (1999).
The district court’s ruling will be sustained unless manifestly
erroneous. Boyd v. State Farmlns. Cos., 158 F.3d 326, 331 (5th
Cir. 1998).

Unocal attacks the statistical evidence presented by Dr.
Frank on five specific grounds: (1) the statistical groupings;
(2) assunptions that term nations were involuntary; (3)
unreliable data; (4) failure to control for factors other than
age; (5) use of age as a continuous variable; and (6) Unocal’s

own statistical analysis does not indicate discrimnation.?®

The jury charge did not ask for a specific finding as to what
Unocal “unm st akably understood.” But Unocal did not object tothe
form of the jury question on equitable estoppel. The district
court was entitled to nake the finding on this issue in light of
the jury’'s finding that each plaintiff was induced from tinely
filing his claim See Fed. R CGv. P. 49(a).

%Unocal ' s obj ections tothe statistical evidence were adequately

preserved. Anong ot her things, the district court granted a runni ng
objection to Dr. Frank’s testinony.
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Under the abuse of discretion standard, the district court
did not conmt manifest error in admtting Dr. Frank’s testinony.
As the district court noted, many of Unocal’s argunents go to the
wei ght of Dr. Frank’s testinony rather than to its adm ssibility.
Sone of Unocal’s argunents are sinply wthout nerit.

Unocal s argunent that Dr. Frank’s testinony should be
excl uded because his statistical groupings conpared enpl oyees
over fifty with those under fifty, rather than conparing those
over forty with those under forty, is without nerit. Although
t he ADEA protects enpl oyees over the age of forty, this court and
the Supreme Court have recogni zed that the rel evant age groupi ngs
for a particular ADEA case will vary by the circunstances of the
case. See O Connor v. Consolidated Coin Caterers Corp., 116
S.C. 1307, 1310 (1996) (fact that one person in the ADEA
protected class has |lost out to another person in the protected
class is not determnative as |long as the person | ost out because
of his age); Fields v. J.C. Penney Co., Inc., 968 F.2d 533, 536 &
n.2 (5th Gr. 1992) (per curiam (ADEA plaintiff may prove prim
facie case by show ng he was repl aced by soneone younger, even if
replacenent was within the protected class); Bi enkowski V.
Anmerican Airlines, Inc., 851 F.2d 1503, 1506 (5th G r. 1988)
(sanme). In the instant case, each of the Plaintiffs was over age
fifty at his termnation and each plaintiff who was replaced was

replaced with an enpl oyee under age fifty.
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Unocal s argunent that Dr. Frank inproperly counted as
“term nated” all enployees who received the redepl oynent package
is wthout nmerit. There was sufficient evidence that al nbst no
one who was placed in the redepl oynent pool was rehired and that
pl acenent in the pool was effectively equivalent to term nation.

Under the evidence here, Unocal’s objection that Dr. Frank
created his own database, which was unreliable, goes to probative
wei ght rather than to adm ssibility. Dr. Frank conpiled his
dat abase from docunents provided by Unocal during discovery.
Unocal did not show that Dr. Frank’s conpilation of the data
provided himwas itself unreliable. Cf. Minoz v. Or, 200 F.3d
291, 301 (5th Cr. 2000) (“Both the determ nation of reliability
itself and the factors taken into account are left to the
discretion of the district court consistent with its gatekeepi ng
function under Fed. R Evid. 702.”7). Unocal instead attenpts to
show that the underlying data — provided by Unocal -- was itself
unreliable. This is an issue that Unocal could — and did - raise
i n cross-exam nation.

Unocal asserts that Dr. Frank failed to control for factors
other than age. But Dr. Frank did control for other relevant
variables. Dr. Frank ran tests showing that the correlation
bet ween enpl oyee performance eval uations and retenti on was
statistically insignificant. Dr. Frank also controlled for

geogr aphical |ocation by confining his analysis to the Perm an
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Basin Asset Group. Omssion of variables nmay render an anal ysis
| ess probative than it mght otherw se be, but, absent sone ot her
infirmty, an analysis that accounts for the major factors wll
be adm ssible. Bazenore v. Friday, 106 S.C. 3000, 3009 (1986)
(Brennan, J., joined by all other nenbers of the Court,
concurring in part).

Unocal criticizes Dr. Frank’s use of age as a conti nuous
variable. The tests run using age as a continuous vari able were
far fromthe only tests Dr. Frank perforned on the data. Cf
Koger v. Reno, 98 F. 3d 631, 636 - 37 (D.C. Gr. 1996) (regression
anal ysis that was the sole evidence presented in support of age
di scrim nation and which used age as a continuous vari abl e was
not legally relevant). Even if flawed, these tests do not render
Dr. Frank’s entire analysis irrelevant. Further, Dr. Frank
verified that the ages of Unocal’s enpl oyees were normally
di stri but ed.

Finally, Unocal asserts that its own statistical analysis,
performed by Dr. Baxter, does not support an inference of
discrimnation. The district court, acting withinits
discretion, found that Dr. Baxter’s opinion was not conclusive
enough to discredit entirely Dr. Frank’ s nethodol ogies.
Daubert v. Merrell Dow Pharns., 113 S. . 2786, 2795 (1993) (it
is the trial judge's function to ensure that expert testinony is

reliable). Gven that finding, Dr. Baxter’s conflicting opinion

28



goes to the weight of Dr. Frank’s testinony, not its
adm ssibility.

The district court did not abuse its discretion by admtting
Dr. Frank’s statistical evidence.
V. Price’s ADEA C aim

We agree with the district court that Price did not produce
sufficient evidence of an adverse enploynent action to support
the jury’s award of damages on his ADEA claim

The district court held that Price “did not establish a
prima facie case.” Price relies on several cases, e.g., US.
Postal Service Bd. of Govs. v. Aikens, 103 S.Ct. 1478 (1983);
Russell v. MKinney Hospital Venture, 235 F.3d 219 (5th Cr
2001), to argue that the prinma facie case is no | onger rel evant
after a case has gone to the jury. These cases on which Price
relies are distinguishable because they involved el enents of the
prima facie case that went to proving discrimnation, not injury.
Ai kens, 103 S.Ct. at 1481 (ultimate question was discrimnation
vel non); Russell, 235 F.3d at 224 (issue was plaintiff’s proof
of discrimnation). The MDonnell Douglas evidentiary franmework
is primarily concerned with the plaintiff’s initial burden when
attenpting to prove discrimnation by circunstantial evidence.
Reeves v. Sanderson Plunbing Prods., Inc., 120 S.C. 2097, 2105
(2000) . A plaintiff who proves discrimnation nust still prove

injury to recover damages. Arnstrong v. Turner Indus., 141 F.3d
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554, 560 (5th Cr. 1998) (to recover, a discrimnation plaintiff
w Il have to prove a cognizable injury, usually an adverse
enpl oynent deci si on).

It is clear fromthe district court’s discussion that the
district court found that the enpl oynent actions Price
established — his transfer and subsequent resignation — did not
anount to adverse enpl oynent action. Adverse enploynent action
is part of the prima facie showi ng in an ADEA case because that
is normally an elenent that the plaintiff will have to prove in
order to receive a renedy under the ADEA. See 29 U S.C 8§
623(a) (1) (under ADEA, it is unlawful for enployer “to fail or
refuse to hire or to discharge any individual or otherw se
di scrim nate agai nst any individual” because of age); Arnstrong,
141 F. 3d at 560. The noney danages awarded to Price by the jury
verdi ct were conpensatory damages for the loss of his job with
Unocal. To support this verdict, Price had to prove that his
termnation was a cogni zable injury caused by the age
discrimnation. See Arnstrong, 141 F.3d at 562 (when plaintiff
did not identify any cogni zabl e and conpensabl e injury caused by
the allegedly discrimnatory act, he could not recover).

When, as here, a plaintiff resigned, he may satisfy the
injury elenment by proving constructive discharge. See Faruki v.
Parsons S.I.P., Inc., 123 F.3d 315, 319 (5th Cr. 1997). Because

Price was transferred to another position and then resigned, a
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constructive discharge analysis is appropriate for determ ning
whet her Price suffered an adverse enploynent action. Price did
not request a constructive discharge jury instruction and Price
did not produce evidence sufficient to support an inplied finding
of constructive di scharge.

“To prove constructive discharge, a plaintiff nmust establish
that working conditions were so intolerable that a reasonabl e
enpl oyee woul d feel conpelled to resign.” Id.

“Stated nore sinply, [the plaintiff’s] resignation nust
have been reasonabl e under all the circunstances.

Whet her a reasonabl e enpl oyee woul d feel conpelled to
resi gn depends on the facts of each case, but we
consider the follow ng factors relevant, singly or in
conbi nation: (1) denotion; (2) reduction in salary; (3)
reduction in job responsibilities; (4) reassignnment to
meni al or degradi ng work; (5) reassignnment to work
under a younger supervisor; (6) badgering, harassnent,
or humliation by the enployer calculated to encourage
the enpl oyee's resignation; or (7) offers of early
retirement on terns that woul d nake the enpl oyee worse

of f whether the offer was accepted or not.” Barrows v.
New Orleans S.S. Ass’'n., 10 F.3d 292, 297 (5th Gr.
1994) .

Price did not produce evidence that his transfer from
production foreman to HES coordi nator created conditions so
intol erable that a reasonabl e enpl oyee would feel conpelled to
resign. Price testified that the HES job was to be at the sane

salary.” Although Price asserts that the HES job was a denoti on,

" On appeal, Price asserts that he would have |ost salary.
However, Price testified that he understood “[t] he salary was to be
the sane.” He went on to state, “lI also felt like that | probably
woul dn’t get any nore raises.” Price offered no testinonial or
other evidence to prove that his salary was |lower or that his
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there was no evidence presented sufficient for a jury to reach
this conclusion. Cf. Sharp v. Gty of Houston, 164 F.3d 923, 933
(5th Gr. 1999) (transfer may be a denotion if the new position
proves objectively worse). The HES job was not nenial or
degradi ng. Hough, Price’s co-plaintiff and a former HES

coordi nator, provided testinony suggesting that the
responsibilities of an HES coordi nator, though different in kind
fromthose of a production foreman, were at | east conparable in
degree. Hough testified that he worked as a production foreman
from1979 to 1990. He then noved over to work in HES. Hough
testified, “[BJeing an HES is quite different than being a
production foreman. G ant you, a production foreman has to know
a lot of things as far as regulations of environnental |aws and
safety regul ations, but being responsible for all the individuals
in the area where you work, it’'s a whole lot different.” There
is no evidence that Price’s new position was objectively worse
than his ol d one.

Al t hough Price testified that Van Deventer nmade age-based
comments to himat various tinmes, there was no evi dence of
anyt hi ng approachi ng “badgering” during the HES job. Price was
not specific regarding the dates of Van Deventer’s coments, so

it cannot be sinply assuned that they occurred during the HES

concern about a | ack of future rai ses was anyt hi ng but specul ati ve.
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job, which Price only held for a few days. The only evidence
Price presented that the HES job was intol erable was his
testinony as to his subjective belief that he was set up to fai
inthis job which would require himto get new training. That
does not neet the objective “reasonabl e enpl oyee” standard
articulated in Barrows. See Guthrie v. J.C Penney Co., Inc.,
803 F.2d 202, 207 (5th Cr. 1986).

W affirmthe district court’s holding that the evidence did
not support an award of damages to Price.
V. The Appellees’ ADEA d ains

Wth regard to plaintiffs Hough, Earles, and Burkett,
Unocal s argunent asserts particul arized non-di scrimnatory
reasons for their term nations: Unocal asserts that Hough and
Earl es were offered new jobs and voluntarily chose to take the
severance package instead and that Burkett was placed in the
redepl oynent pool because of a good faith m stake. Unocal argues
that there was insufficient evidence to prove that these three
plaintiffs were discrimnated agai nst based on age. Unocal’s
argunents regardi ng Hough and Earles also raise issues as to
whet her they actually suffered adverse enpl oynent acti ons.

A. Sufficiency of Discrimnation Evidence

When t he def endant enpl oyer cones forward with evidence of a
| egitimate, non-discrimnatory reason for an adverse enpl oynent

action, the presunption of discrimnation raised by the
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plaintiff’s prima facie case drops out and the plaintiff may
attenpt to prove discrimnation by offering evidence that the
enpl oyer’s stated reason is pretextual. Reeves, 120 S.Ct. at
2106. The burden of persuasion at all tinmes remains on the
plaintiff. 1d. 1In a disparate treatnent case, such as the case
at bar, a plaintiff nust produce sufficient evidence to rebut a
show ng by the enployer that there was a legitimte, non-
discrimnatory reason for discharging a particul ar enpl oyee. See
Bauer v. Al bemarle Corp., 169 F.3d 962, 968 (5th Cr. 1999). |In
the instant case, Hough, Earles and Burkett produced sufficient
evidence for a reasonable jury to conclude that Unocal’s asserted
reasons were pretextual and that the real reason was intentional,
age- based discrimnation. See Reeves, 120 S.C. at 2109 (“[A]
plaintiff's prima facie case, conbined with sufficient evidence
to find that the enployer's asserted justification is fal se, may
permt the trier of fact to conclude that the enployer unlawfully
discrimnated.”).

I n Novenber 1996, Ponville, Unocal’s new Onshore QOperations
Manager, chaired a several-hour long neeting with field
superintendents Van Deventer, Van Horn, and Leyendecker at which
decisions affecting the Plaintiffs were nade. Al four of the
nmeeting participants were in their thirties. Although Ponville

testified that he did not really know any of the Plaintiffs



except Tyler,® he asserted generally that enploynent decisions
about who would fill the positions in the reorgani zed busi ness
unit were based on enpl oyee perfornmance.

Van Horn testified that he did not recall any discussion
regarding any of the Plaintiffs at the Novenber neeting. In her
testi nony, Van Deventer acknow edged that she participated in the
nmeeting but was not asked to go into detail with regard to
di scussions at the neeting. Ponville admtted that he did not
retain any docunentation reflecting reasons for enpl oynent
decisions resulting fromthe neeting.

Wth the exception of Tyler, Ponville did not state any
speci fic performance-based reasons why any of the individual
Plaintiffs were not assigned positions in the reorganized unit.
Wth regard to Tyler, Ponville provided sone specific conparisons
between Tyler’s performance as a field superintendent and that of

Van Horn, Van Deventer, and Leyendecker.® Ponville adnmtted that

8Ponvilletestifiedthat he had seen Burkett inthe of fi ce and t hat
he may have participated in a neeting with Hough

I'nitsreply brief, Unocal argues for thefirst tinethat there
was i nsufficient evidence of age di scri m nation agai nst Tyl er. Unocal
Red Brief at 46. Inits initial brief to this court, Unocal’s only
assignnents of error with respect tothe judgnent in favor of Tyler were
the clains that the entire suit was tinme-barred and that, in the
alternative, therewas insufficient evidenceto support the w |l ful ness
finding. Only for Hough, Earles, and Burkett did Unocal initially
assert that there was conclusive evidence of legitimte, non-
di scrim natory reasons for the adverse enpl oynent actions. Unocal’s
argunent that Tyler did not prove age discrimnation cane too | ate.
“This Court will not consider a claimraised for the first tinme in
areply brief.” Yohey v. Collins, 985 F. 2d 222, 225 (5th G r. 1993).
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Tyl er was ranked ahead of Van Horn in the forced ranking and that
Ponvill e had never reviewed Tyler’s performance appraisals in
detail or spoken with Tyler’s supervisors about Tyler. Follow ng
the nmeeting, four fornmer field superintendent positions were
consolidated into three positions, which were filled by Van Horn,
Van Deventer, and Leyendecker. Van Horn took over the field that
had previously been under Tyl er.

As evidence of Unocal’s policies, the Plaintiffs proffered
Unocal ' s Human Resources Policies and Procedures manual. The
manual included, inter alia, a statenment that “planning [for a
RIF] should include . . . Docunentation of non-discrimnatory
reasons for adverse personnel decisions.” Ponville testified
that he was aware that Unocal policy called for keeping such
docunentation. Ponville admtted that, the policy
notw t hstandi ng, he failed to keep docunentation of non-
discrimnatory reasons for adverse decisions. Ponville shredded
what ever docunentation he had. Ponville further conceded that
t he human resources departnent would have no way of know ng the
reasons for the adverse personnel deci sions.

An enpl oyer’s consci ous, unexpl ained departure fromits
usual polices and procedures when conducting a RIF may in
appropriate circunstances support an inference of age

discrimnation if the plaintiff establishes sone nexus between
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enpl oynent actions and the plaintiff’s age. See EECC v. Texas

| nstrunents, 100 F.3d 1173, 1182 (5th Cr. 1996); Mowore v. E
Lilly Co., 990 F.2d 812, 819 (5th Gr.), cert. denied, 114 S. C
467 (1993). Here, such a nexus was established. Ponville
testified that he based his decisions on perfornmance, yet he
testified that he was not famliar with Hough, Earles and Burkett
and their job performance. Hough, Earles and Burkett introduced
evi dence that they had received positive performance appraisals
in recent years. Cf. Risher v. Al dridge, 889 F.2d 592, 598 - 98
(5th Gr. 1989) (plaintiff failed to allege a nexus with failure
to consider witten perfornmance appraisals when enpl oyer

expl ained why the witten appraisals were unreliable and that
deci si on-nmaker was personally famliar with plaintiff’s
performance). Ponville knew that he was supposed to keep
docunent ati on of the reasons for adverse enpl oynent decisions,
yet he did not do so.

Hough, Earles and Burkett’s evidence of satisfactory
performance, Ponville's failure to keep docunentation and his
adm ssion that he was not famliar with Hough, Earles and Burkett
and their job performance, were sufficient to permt an inference
that the performance rationale was a pretext for intentional
discrimnation in the conduct of the RIF. But, Hough, Earles,
and Burkett still had to rebut Unocal’'s evidence of

particul ari zed, non-discrimnatory reasons for their discharges.
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B. Hough and Earl es

Wth regard to Hough and Earles, Unocal’s position is that
each of these plaintiffs chose the term nation package after they
wer e approached by Van Horn about whether they were interested in
reassi gnment and expressed to Van Horn that they were not
interested. The testinony concerning the conversations with Van
Horn conflicted. Both Hough and Earles testified that, in their
respective conversations with Van Horn, Van Horn was vague as to
what the new positions would entail and what they woul d pay.
According to these plaintiffs’ testinony, the only thing Van Horn
was certain about was that the new jobs would likely pay | ess
than their old jobs. Hough did indicate that Van Horn definitely
said that he would have a job. Earles testified that Van Horn
told himthat there was only a possibility that he would have a
job. Van Horn demanded to know whether Earles was interested
before he hung up the tel ephone. Hough testified that Van Horn
demanded an answer within a few hours, even though Van Horn could
not tell Hough what or where the job woul d be.

The jury could reasonably have chosen to believe the
plaintiffs’ version of the Van Horn conversations and could infer
that any “job offers” were so indefinite that they were not bona
fide and did not present Hough or Earles with a real choice
bet ween accepting term nation or continued enploynent. Unocal

does not dispute that, at |east, new jobs for these plaintiffs
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woul d have invol ved salary conpression. An act affecting
conpensation is itself a type of adverse enploynent action that
is actionable in a discrimnation case. See Mattern v. Eastnman
Kodak Co., 104 F.3d 702, 707 (5th Gr. 1997). The testinony that
Van Horn pressured these plaintiffs to make qui ck deci si ons about
t hese questionable uncertain job “offers” was bol stered by
Earles’s testinony that Van Deventer had admtted that Unocal had
such a practice of pressuring ol der enployees into early
retirement. Cf. Quthrie v. J.C Penney Co., 803 F.3d 202, 208
(5th Gr. 1986) (jury could infer that repeated inquiries about
plaintiff’s retirenment plans were intentional harassnent).

The jury could rationally infer that Hough and Earl es
suffered adverse enpl oynent actions because evi dence was
presented that these plaintiffs were not extended bona fide
offers but were offered only a “choice” between uncertain
conti nued enpl oynent, in unspecified jobs at unspecified but
| ower pay, and accepting term nation benefits. W affirmthe
district court’s holding in favor of Hough and Earles on their
ADEA cl ai ns.

C. Burkett

Wth regard to Burkett, Unocal asserts that it gave himthe
redepl oynent package because of a good faith m staken belief that
he desired the redepl oynent package rather than reassignnment to

another job. Burkett testified that, after a neeting about the
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RIF and before his redepl oynent, he told Van Deventer that he
woul d accept any job. He further testified that right after he
got his redepl oynent package, he nmet with Dupriest and said that
he woul d take any avail able job. The jury was entitled to
believe Burkett’'s testinony and to infer that Unocal’s deci sion-
makers were on notice that Burkett wanted to keep working. W
affirmthe district court’s judgnent in favor of Burkett on his
ADEA cl ai m
VI . Liqui dated Danages

The district court awarded $2,500 in |iquidated danages to
each of the Appellees. Unocal argues that the evidence was
insufficient to support the finding of willful discrimnation
that is necessary for a |iquidated damages award under the ADEA.
The Appel |l ees argue that, once there is a finding of wllful ness,
t he ADEA mandates |i qui dated damages in an anount that doubl es
t he back pay award.

A. WIIful ness

Under the ADEA, |iquidated damages are only payable for
“Wllful” violations. 29 U S.C. 8 626(b). A violation is
willful “if the enployer knew or showed reckl ess disregard for
the matter of whether its conduct was prohibited by the ADEA. "~
Hazen Paper Co. v. Biggins, 113 S .. 1701, 1708 (1993) (quoting
Trans World Airlines, Inc. v. Thurston, 105 S.C. 613, 624

(1985)). An enployer who knowingly relies on age in reaching a
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deci sion does not invariably conmt a knowi ng and reckl ess ADEA
violation. 1d. *“If an enployer incorrectly but in good faith
and nonreckl essly believes that the statute permts a particul ar
age- based decision, then |iquidated damages shoul d not be

i mposed.” Id. at 1709.% The district court found that there
was sufficient evidence to support the jury' s finding of

W llfulness. W affirmthis holding.

A finding of willfulness does not require a show ng that the
enpl oyer’ s conduct was “outrageous.” |d. at 1710. W have
upheld jury findings of willfulness when a jury’ s finding of
intentional violation of the ADEA necessarily inplied a finding
that the enployer’s proffered explanation for the adverse
enpl oynent action was pretextual. See Burns v. Tex. Cty
Refining, Inc., 890 F.2d 747, 751 - 52 (5th Gr. 1989); Powell v.
Rockwel | Int'l Corp., 788 F.2d 279, 288 (5th Cr. 1986); but see
Russell, 235 F. 3d at 230 (plaintiff’s evidence of ADEA violation
was not sufficient to support wllful ness finding) (we conclude
that the willfulness evidence here is materially stronger than
that in Russell). Ettensohn’s testinony and the policy nmanual
make it clear that Unocal was aware that the ADEA applied to the

i npl ementation of the RIF and Unocal does not claimthat it

For exanple, the enployer may in good faith but m stakenly
bel i eve t hat an exenption permtting an age- based deci si on appl i ed. See
Hazen Paper, 113 S.Ct. at 1708.
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bel i eved any exenption applied permtting it to nmake age-based
decisions as to the Appellees. Unocal’s proffered explanation
for the enpl oynent decisions nade during the RIF was that the
deci sions were prem sed on a forced ranki ng based on perfornmance.
Yet Ponville, the primary decision-maker, testified that he was
not personally famliar with the performance of Earles, Hough or
Burkett. The Appellees presented evidence of their satisfactory
performance records. Ponville destroyed all docunentation
relating to the adverse enpl oynent decisions, although Unocal
policy called for retention of a record of non-discrimnatory
reasons for such decisions. This and the other evidence

di scussed above suffices to support the jury' s finding that
Unocal knew or showed reckl ess disregard for whether its conduct
vi ol ated the ADEA.

B. Amount of Liqui dated Damages

We nust now consi der whether the finding of willful ness
necessitated a mandatory |iqui dated damages award equal to the
anount of the back pay award. W hold that it does.

The ADEA statute provides for |iquidated damages by neans of
cross-reference to the FLSA. See 29 U S.C. 8 626 (b) (providing
t hat ADEA renedi es shall be enforced in accordance with, inter
alia, 29 U S.C. 8§ 216 and that back pay under ADEA is treated as
unpai d m ni rum wages and overtine conpensation for purposes of

appl ying FLSA provisions); 29 U S.C. § 216(b) (enployers who
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vi ol ate m ni mum wage and overtinme conpensation provisions of FLSA
shall be liable for the back pay “and in an additional equal

amount as |iqui dated damages”).!!

1129 U.S.C. § 626(b) provides in full:

“(b) Enforcenent; prohibition of age discrimnation under
fair |abor standards; unpaid mni num wages and unpaid
overtinme conpensation; |iquidated damages; judicial
relief; conciliation, conference, and persuasion.

The provisions of this title shall be enforced in
accordance with the powers, renedies, and procedures
provided in sections 211(b), 216 (except for subsection
(a) thereof), and 217 of this title, and subsection (c)
of this section. Any act prohibited under section 623 of
this title shall be deened to be a prohibited act under
section 215 of title. Anpbunts owng to a person as a
result of a violation of this chapter shall be deened to
be unpaid m ni rum wages or unpaid overtine conpensation
for purposes of sections 216 and 217 of this title:
Provi ded, That |iqui dated damages shall be payable only
in cases of willful violations of this chapter. In any
action brought to enforce this chapter the court shall
have jurisdiction to grant such | egal or equitable relief
as may be appropriate to effectuate the purposes of this
chapter, i ncl udi ng W t hout limtation j udgnent s
conpel ling enploynent, reinstatenent or pronotion, or
enforcing the liability for anbunts deened to be unpaid
m ni mum wages or unpai d overtine conpensati on under this
section. Before instituting any action wunder this
section, the Equal Enploynent Qpportunity Conm ssion
shal|l attenpt toelimnate the discrimnatory practice or
practices alleged, and to effect voluntary conpliance
wth the requirenents of this chapter through inform

met hods of conciliation, conference, and persuasion.”

29 U.S. C. 216(b) provides:
“Damages; right of action; attorney's fees and costs;
termnation of _right of action

Any enpl oyer who violates the provisions of section 206
or section 207 of this title shall be liable to the
enpl oyee or enployees affected in the anount of their
unpaid mninmum wages, or their unpaid overtine
conpensation, as the case may be, and in an additional
equal anount as |iquidated danmages. Any enployer who
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This circuit has never ruled on the precise question posed
by this case — whether the ADEA mandates an award of |i qui dated
damages in an anount equal to the back pay award upon a finding

of willfulness.'? |In Thurston, the Suprene Court assuned that

violates the provisions of section 215(a)(3) of this
title shall be liable for such |l egal or equitable relief
as may be appropriate to effectuate the purposes of
section 215(a)(3) of this title, including wthout
limtation enploynent, reinstatenent, pronotion, and the
paynment of wages |ost and an additional equal anount as
| i qui dat ed danages. An action to recover the liability
prescribed in either of the preceding sentences nmay be
mai nt ai ned agai nst any enployer (including a public
agency) in any Federal or State court of conpetent
jurisdiction by any one or nore enployees for and in
behalf of hinself or thenselves and other enployees
simlarly situated. No enployee shall be a party
plaintiff to any such action unl ess he gives his consent
in witing to becone such a party and such consent is
filed in the court in which such action is brought. The
court in such action shall, in addition to any judgnent
awarded to the plaintiff or plaintiffs, allow a
reasonable attorney's fee to be paid by the defendant,
and costs of the action. The right provided by this
subsection to bring an action by or on behalf of any
enpl oyee, and the right of any enpl oyee to becone a party
plaintiff to any such action, shall term nate upon the
filing of a conplaint by the Secretary of Labor in an
action under section 217 of this title in which (1)
restraint is sought of any further delay in the paynent
of unpai d m ni rumwages, or the anount of unpaid overtine
conpensati on, as the case nmay be, owi ng to such enpl oyee
under section 206 or section 207 of this title by an
enpl oyer |iable therefor under the provisions of this
subsection or (2) legal or equitable relief is sought as
a result of alleged violations of section 215(a)(3). “

2 n at | east two post-Thurston cases, we have comented on t he
issueindicta. See Smth v. Berry Co., 165 F. 3d 390, 395 (5th Cr
1999) (“[L]iquidated danages may not exceed the back pay award.
That is, afinding of wllful ness can doubl e t he danages awarded to
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t he doubl e recovery was required after any finding of

W Il ful ness. See Thurston, 105 S. . at 625 (observing that too
broad a standard for willfulness “would result in an award of
doubl e damages in al nost every case”). |In at |east one post-
Thurston decision, this court has assuned the sanme thing. Burns
v. Texas Gty Refining, 890 F.2d 747, 752 (5th Cr. 1989)
(“Pursuant to 29 U.S.C. 8 626(b), a finding of willfulness
entitles the plaintiff to a doubling of any back pay award.”
(enphasis added)). A mpjority of our sister circuits have
expressly held or have assuned that doubl e damages were nandatory
after a finding of willful ness: Four circuits have expressly
held that this is the case. Mthis v. Phillips Chevrolet, Inc.,
269 F.3d 771, 777 (7th Cr. 2001); Geene v. Safeway Stores,
Inc., 210 F.3d 1237, 1246 (10th Cr. 2000); Spencer v. Stuart

Hall Co., Inc., 173 F.3d 1124, 1129 (8th Gr. 1999); H Il v.

a successful ADEA plaintiff.” (enphasis added)); Purcell v. Seguin
State Bank & Trust Co., 999 F.2d 950, 956 (5th Gr. 1993) (“[E]ven
when the plaintiff has proved willful ness, the court has discretion
about whether to award | i qui dat ed damages.”). The precise i ssue we
deci de today was not necessary to the decision of either case. 1In
Smth, the district court had awarded double damages and the
appellate court affirmed the willfulness finding and the danage
award. |d. at 395. In Purcell, there was no evi dence supporting
the willfulness finding, so no liquidated danages were awarded.
ld. at 958. The dicta in Purcell can be further distinguished
because it relied for support on the pre-Thurston case of Elliot v.
G oup Medi cal & Surgical Service, 74 F2d 556, 558 (5th G r. 1983), which
inturnreliedonHays v. Republic Steel Corp., 531 F. 2d 1307 (5th G r.
1976). Hays was expressly di sapproved in Thurston. Thurston, 105 S. C.
at 625 n. 22.
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Spiegel, Inc., 708 F.2d 233, 238 (6th CGr. 1983). Three circuits
have at |east assunmed that it was so. See MG nty v. State, 193
F.3d 64, 71 & n.6 (2d Gr. 1999); Starceski v. Wstinghouse El ec.
Corp., 54 F.3d 1089, 1099 (3d Cr. 1995) (“ADEA provides double
damages when the enployer's discrimnatory conduct is willful”);
Bi ggins v. Hazen Paper Co., 953 F.2d 1405, 1416 (1st Gr. 1992),
vacated on ot her grounds, 113 S.C. 1701 (1993).1%

We hold that the plain | anguage of the statutes requires the
interpretation that |iquidated damages in an anount equal to the
back pay award are mandatory upon a finding of wllful ness.

Accordingly, we remand this portion of the case to the district

BBA case fromthe Eleventh Circuit seenms to have assuned that
a wWllfulness finding “entitles” the plaintiff to |iquidated
damages, but did not address whether double recovery was a
mandat ory anount. Day v. Liberty Nat. Life Ins. Co., 122 F.3d
1012, 1016 (11th Cr. 1997). Cases from the Fourth and Ninth
Circuits seem to have assuned that |iquidated danages were
permtted, but perhaps not mandatory, after a finding of
W llfulness. Herold v. Hajoca Corp., 864 F.2d 317, 323 (4th Gr.
1998) (plaintiff “may recover” |iqui dated damages); AARP v. Farners
Goup, Inc., 943 F.2d 996, 1006 (9th GCr. 1991) (statute
“aut hori zes” |iqui dated damages).

1Thi s conclusionis further bol stered by 29 U.S. C. § 260, which
provi des an enpl oyer with a “good fai th” defense under the FLSA. In an
FLSA case, the | i qui dat ed danages provided for in29 U. S. C. § 216(b) are
mandat ory unl ess t he enpl oyer satisfies the requirenents for the good
faith defense, in which case 29 U.S.C. 8 260 expressly provides the
district court with discretionto award no |i qui dated danages or to
awar d such damages i n an anount not to exceed t he anount provi ded for
in8216(b). 29 U.S.C. §216(b); Mreles v. Frio Foods, Inc., 899 F. 2d
1407, 1414 - 15 & n.8 (5th Gr. 1990). But “the ADEA does not
incorporate [29 U.S.C. § 260].” Thurston, 105 S.Ct. at 625 n. 22. Thus,
there is no provision in the ADEA for discretion in the award of
i qui dat ed damages once a willful ness finding has been nade.
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court with instructions to enter judgnent awarding |iquidated
damages in an anount equal to the back pay award for each of the
Appel | ees.

VII. Conpensatory Danages — Back Pay and Front Pay

In reviewing a district court’s damage award, this court
reviews all issues of |law de novo. Rhodes v. Cuiberson G| Tools
Divin, 82 F.3d 615, 620 (5th G r. 1996) (Rhodes Il1). *“Absent an
error of law, a district court's award of conpensatory damages
presents an issue of fact, subject to the clearly erroneous
standard of review” |Id. |[If the district court’s factual
findings are plausible in |ight of the evidence presented, this
court will not reverse its decision even if this court would have
reached a different conclusion. Patterson v. P.H P. Healthcare
Corp., 90 F.3d 927, 936 (5th Gir. 1996).

The Appel |l ees, on their cross-appeal, challenge the district
court’s limtation of the back pay award to conpensation through
May 25, 2000 — the date Unocal/Spirit’s Perm an Basin operation
ceased to exist — rather than through Septenber 29, 2000 - the
date of the final judgnent. The Appellees al so appeal the
district court’s denial of a front pay award.

A. Backpay

The purpose of ADEA back pay conpensation is to restore the
plaintiff to the position he would have been in absent the

di scri m nati on. McKennon v. Nashvill e Banner Public Co., 115
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S.C. 879, 886 (1995). The purpose is not to restore a plaintiff
to a better position than he would have been in. Cf. id.
(compensatory principle is difficult to apply when there is
after-acquired evidence of plaintiff’s wongdoi ng that woul d have
|l ed the enployer to termnate plaintiff anyway for a legitimte
reason). As a matter of law, the district court did not err in
finding that it could award back pay for sone period | ess than
the entire time up to the date of the judgnent. Cf. Brunneman v.
Terra Intern. Inc., 975 F.2d 175, n.5 (5th G r. 1992) (affirm ng
jury award of back pay up to date of judgnent, but not suggesting
such an award was nandatory).

The determ nation of the proper period for awardi ng back pay
is a factual matter that should be set aside only if clearly
erroneous. Id. In the instant case, the district court’s
concl usi on that back pay should only be awarded through the My
25, 2000 cessation of Unocal/Spirit’s operation was not clearly
erroneous. Cf. MKennon, 115 S.C. at 361 (in awardi ng back pay,
district court can take account of “factual pernutations” in the
particul ar case). The factual finding that the business entity
t hat enpl oyed the Appell ees ceased to exist on May 25 is
undi sputed. Even absent discrimnation, the Appellees would no
| onger be enpl oyed by Unocal and woul d not have recei ved wages.
The Appel | ees argue, however, that Pure was the alter ego of

Unocal. They enphasi ze that Unocal was the majority sharehol der
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in Pure and controlled Pure’s board of directors and that about
seventy percent of Spirit enployees noved to Pure. But the
district court heard the evidence concerning the sale of Unocal’s
operations to Pure and inpliedly found that Pure was not Unocal’s
alter ego or agent. The Appellees’ assertions do not, w thout
nore, denonstrate that the district court’s finding was clearly
erroneous.

We decline to disturb the district court’s award of back
pay.

B. Front pay

Front pay is an equitable renedy that is normally enpl oyed
when the ADEA' s preferred renedy of reinstatenent is
i npracticable. Patterson, 90 F.3d at 937 n.8; Brunnemann, 975
F.2d at 180. A front pay award is intended to conpensate the
plaintiff for wages and benefits he would have received fromthe
def endant enployer in the future if not for the discrimnation.
Burns, 890 F.2d at 753. This court reviews a district court’s
determ nation regarding a front pay award for abuse of
di scretion. Id.

In the instant case, if, as we hold above, the district
court’s back pay finding was not clearly erroneous, then the
district court did not abuse its discretion by holding that the
Appel l ees were not entitled to front pay. The back pay finding

was effectively a finding that the Appellees would not have
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recei ved future wages from Unocal, even absent the
discrimnation. See id. at 753 (front pay award would be “purely
specul ative” when defendant enpl oyer sold assets to another
conpany and nmany enpl oyees were term nated).

W affirmthe district court’s holding that the Appellees
were not entitled to an award of front pay.
VIIl. Wether Hough and Earles Were Exenpt Under the FLSA

Hough and Earl es appeal the district court’s bench trial
hol di ng that they were “exenpt” adm nistrative enpl oyees under
the FLSA and therefore not entitled to conpensation for unpaid
overtine.

The FLSA inposes nmaxi mum work hour standards and requires
enpl oyers to conpensate enpl oyees who work overtinme. 29 U S. C 8§
207. Enpl oyees who are classified as “exenpt” are not entitled
to such conpensation; in pertinent part, 29 U S.C. 8§ 213(a)(1)
exenpts “any enpl oyee enployed in a bona fide executive,
adm nistrative, or professional capacity.” These exenptions are
construed narrow y agai nst the enployer and the enpl oyer has the
burden of proving that an enployee is exenpt. Dal heimv. KDFW
TV, 918 F.2d 1220, 1224 (5th Cr. 1990) The district court’s
findings as to whether an enployee is exenpt are reviewed under a
m xed standard of review. In Dalheim this court recogni zed that
it can be difficult to discern which issues in this inquiry are

questions of |aw and which are questions of fact. 1d. at 1225.

50



The Dal heim court explained that questions of “historical fact”
(e.g., whether an enployee’s work was revi ewed by a supervisor)
and i nferences drawn from historical facts (e.g., whether an
enpl oyees work is “original and creative”) are fact findings
reviewed for clear error. 1d. at 1226. The ultimate finding
whet her the enpl oyee is exenpt, though based on historical fact
and factual inferences, is a |legal conclusion subject to plenary
de novo review. |d. Thus, the proper inquiry in the instant
case is (1) whether the district court’s historical factua
findings and factual inferences were clearly erroneous and, (2)
whet her they support the district court’s |egal conclusion that
Hough and Earles were exenpt under the adm nistrative exenption
The Secretary of Labor has defined the test for the
adm ni strative exenption for enployees who, |ike Hough and
Earl es, earned nore than $250 per week, in 29 CF. R 541.2: An
adm ni stratively exenpt enployee is one whose “primary duty”
consists of “office or nonmanual work directly related to
managenent policies or general business operations” and who
“customarily and regularly exercises discretion and i ndependent

judgrment.”®  The district court nmade findings of historica

The enpl oyee nmust also neet the following criteria:
“(c)(1) Wioregularly and directly assists a proprietor, or an
enpl oyee enployed in a bona fide executive or adm nistrative
capacity (as such terns are defined in the regulations of this
subpart), or

(2) Who perfornms under only general supervision work along
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fact concerning Hough and Earles’s enpl oynent and reached the
| egal conclusion that they nmet the test for the admnistrative
exenpti on.

Hough and Earl es assert that they do not seek to set aside
the district court’s factual findings and they do not argue that
the specific findings listed by the district court are erroneous.
They do, however, assert that the record contains additional
evi dence supporting further findings of fact. This anmounts to
requesting de novo review of the facts and is inappropriate for
this court’s review of the district court’s factual findings nade
after a bench trial. See Oasley v. San Antoni o | ndep. Sch.
Dist., 187 F.3d 521, 523 n.1 (distinguishing Dalheim in which
the court reviewed factual findings following a bench trial only
for clear error, fromOwsley, in which the court was review ng a
summary judgnent de novo). The district court considered the
evi dence cited by Hough and Earles in reaching its understandi ng

of the pertinent facts and inplicitly rejected the further

specialized or technical lines requiring special training,
experi ence, or know edge, or

(3) Who executes under only general supervision special
assi gnnents and tasks; and

(d) Who does not devote nore than 20 percent, or, in the case
of an enployee of a retail or service establishnment who does
not devote as nmuch as 40 percent, of his hours worked in the
wor kweek to activities which are not directly and closely
related to the performance of the work descri bed i n paragraphs
(a) through (c) of this section.” 29 C. F.R 541.2.
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findings that they now urge. Because Hough and Earl es have not
shown that the court’s factual findings are clearly erroneous,
and because they have not shown that the district court clearly
erred in refusing to nmake the additional factual findings that
they now assert, we take the district court’s factual findings as
established and review its conclusions of |aw de novo.

In Lott v. Howard W son Chrysler-Plynouth, 203 F.3d 326
(5th Gr. 2000), this court offered guidance for applying the
adm ni strative exenption

“The exercise of discretion and i ndependent judgnent

necessitates consideration and eval uati on of

al ternative courses of conduct and taking action or

maki ng a decision after the various possibilities have

been considered. 29 C F.R § 541.207(a). This exercise

of discretion and i ndependent judgnent nust relate to

matters of consequence. 29 CF. R 8§ 541.207(b)-(c)(1).

Fi nal deci sion nmaking authority over matters of

conseqguence i s unnecessary.

As a general rule, an enployee's ‘primry duty’

i nvol ves over 50% of the enployee's work tine. And yet,

flexibility is appropriate when applying this rule,

dependi ng on the inportance of the managerial duties as

conpared with other duties, frequency of exercise of

di scretionary power, freedom from supervision, and

conparative wages.” 1d. at 331 (case citations

omtted).
Further guidance is found in 29 CF. R 8§ 541.201, in which the
Secretary offers exanples of staff enployees who nmay typically
qualify for the adm nistrative exenption, provided they neet al
the tests required in 29 CF.R 8 541.2. The district court’s
factual findings concerning Hough's position as HES Coordi nat or

accord with the “safety director” position contenplated in 29
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C.F.R 8§ 541.201(a)(2)(ii). Earles’s production technician
position is analogous to the “field representatives of utility
conpani es” and “district gaugers for oil conpani es” contenpl at ed
in 29 CF.R § 541.201(a)(3). The district court did not err in
its legal conclusion that Hough and Earles were exenpt enpl oyees.

W affirmthe district court’s holding that Hough and Earl es
were not entitled to conpensation for unpaid overtine on their
FLSA cl ai ns.
| X. Whether Plaintiffs Were “Prevailing Parties” Entitled to
Legal Fees

The ADEA, by reference to the FLSA, mandates that a district
court award attorneys’ fees to a plaintiff who is a “prevailing
party.” Purcell, 999 F.2d at 961. The court has discretion in
deciding what is reasonable. 1d. 1In the context of a 42 U S. C
§ 1988 action in which a plaintiff was awarded only nom nal
damages, the Suprene Court explained that “to qualify as a
prevailing party, a civil rights plaintiff nust obtain at | east
sone relief on the nerits of his claim” Farrar v. Hobby, 113
S.Ct. 566, 573 (1992).

As detail ed above, we affirmthe district court’s judgnent
in favor of the Appellees as to several of their clainms. These
plaintiffs have obtained “at |east sone relief on the nerits” and
thus qualify as prevailing parties. W have held that |iquidated

damages nust be awarded in an anount equal to the back pay award.



In light of this holding, we instruct the district court to
consider on remand what, if any, adjustnent should be nmade to the
anount of the |egal fees award.
X. Expert Wtness Fees

The Appel |l ees seek to add their expert witness fees to the
fees and costs award. The Suprene Court has explained that the
interrelation of Fed. R Cv. P. 54(d)(1) (relating to costs
ot her than attorneys’ fees), 28 U S.C 8§ 1920 (listing “costs”
that nmay be taxed by a federal court), and 28 U. S.C. § 1821
(aut hori zing per diemand travel expenses for w tnesses) neans
that expert witness fees in excess of the standard w tness per
diem and travel allowances cannot be taxed in the absence of
express statutory authority to the contrary. Crawford Fitting
Co. v. J.T. Gbbons, Inc., 107 S.Ct. 2494, 2496 (1987); 1'% see
al so Leroy v. Houston, 831 F.2d 576, 584 (5th Cr. 1987)
(applying Crawford to fee-shifting provision of the Voting Rights

Act). There is no express statutory authority in the ADEA or the

1¥The wordi ng of Rule 54(d) (1) has been slightly amended since
Crawford. Conpare Fed. R Cv. P. 54(d)(1) (2001) with Crawford,

107 S. . at 2497. But the operative |anguage renains
substantially the sanme in pertinent part. In relevant part,
current Rule 54(d)(1) reads: “Except when express provision

therefor is nmade either in a statute of the United States or in
these rules, costs other than attorneys’ fees shall be allowed as
of course to the prevailing party unless the court otherw se
directs.” The Crawford Court explained that 8 1920 defi nes “costs”
as used in Rule 54(d) (1) and enunerates the expenses that a federal
court may tax as costs. Crawford, 107 S.C. at 2497. Section 1920
permts conpensation for expert wtnesses only when those w t nesses
are appointed by the court. 28 U S. C. 1920(6).
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FLSA to award expert witness fees for other than court-appointed
expert witnesses. The district court did not err in refusing to
award the Plaintiffs expert wtness fees.
Xl . Delay Enhancenent

Follow ng the district court’s judgnent on the fees and
costs request, the Appellees noved for a delay enhancenent in a
nmotion to alter or anmend the judgnent filed pursuant to Fed. R
Cv. P. 59(e). The district court denied the notion. On appeal,
the Appel |l ees argue that the delay enhancenent should be granted
to conpensate for the approxinmately two year (that is, up to the
present tine) delay in paynent.

Denial of a Rule 59(e) notion to anmend or alter a judgnent
is generally reviewed for abuse of discretion. Fletcher v.
Apfel, 210 F.3d 510, 512 (5th Cr. 2000). |Issues that are purely
questions of |aw are, however, reviewed de novo. See id.

In the instant case, the Appellees did not request the del ay
enhancenent in their original notion for attorneys’ fees,
al though they did request a | odestar enhancenent, which was
denied. Their Rule 59(e) notion was not a notion to reconsider
the judgnent on its nerits, rather it was a notion to consider a
new i ssue. The Appel |l ees do not argue that the district court
erred in a question of law. The district court’s application of
the lawto the facts is therefore subject to an abuse of

di scretion standard of review. The Appell ees have not addressed
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the standard of review for this issue and have not shown that the
district court abused its discretion. The Appellees’ concession
that the district court’s calculation of the | odestar anmount was
not an abuse of discretion weighs against finding in their favor
on the del ay enhancenent issue. See Walker, 99 F.3d at 773
(district court may either grant unenhanced | odestar based on
current rates or calculate | odestar using rates applicable when
wor k was done and grant del ay enhancenent, but not both). The
district court already awarded the Appell ees $50,000 in
attorneys’ fees and $2,500 in costs for this appeal. W affirm
the district court’s denial of a delay enhancenent.

Concl usi on

Wth regard to the appeals on the nerits, we affirmthe
district court in all respects except as to the anopunt of
i qui dat ed damages. As we have expl ai ned, the ADEA nmandates a
i qui dat ed danmages award in an anmount equal to the back pay
award. W vacate and remand the damages award with instructions
to award |iqui dated damages to each of the Appellees in an anount
equal to his back pay award.

Wth regard to the fees and costs appeals, we affirmthe
district court in all respects except that we instruct the
district court to consider, on remand, whether (and, if so, to
what extent) an adjustnent to the fees award i s appropriate in

light of the adjustnent to the |iquidated damages awar d.
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AFFI RVED in part; VACATED in part; and REMANDED with

i nstructi ons.
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