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ROBERT M PARKER, Circuit Judge:
G na Marie Mntemayor (“Mntemayor”) and the Gty of San

Antonio (“City”) appeal the district court’s decision to grant in

!'District Judge of the Central District of Illinois, sitting
by desi gnati on.



part, and deny in part, the City's Rule 50 notion for judgnent as
a matter of law (“JMOL”). The critical issue is whether Mntemayor
proved that her termination fromthe San Antoni o Fire Depart nent
(“Departnment”) woul d not have occurred “but for” her discrimnation
conplaint. 1In our view, a reasonable jury could not concl ude that
her termnation would not have occurred “but for” her protected
conduct. Therefore, we AFFIRMthe district court’s JMOL ruling in
all respects.
l. BACKGROUND

Mont emayor submitted an application to the Departnent for a
firefighter position on May 20, 1996. Subsequently, she passed
three tests, a physical exam an agility test, and a witten
exam nation, all of which were prerequisites to being considered
for admttance into the Departnent’s Cadet Training Program
(“Acadeny”). As part of the application process, a Fire Departnent
Review Board consisting of three senior Departnent enployees
i ntervi ewed Montemayor on January 24, 1997.

During the interview, Mont emayor was asked several
i nappropriate sexual questions. For exanple, the Review Board
asked what her reaction woul d be to pornographic filns being shown
in the firehouse, how she would react to unwanted sexual advances
by her superior officers, and if she woul d be of fended by acts of
i ndecent exposure which m ght occur in the firehouse. Montenmayor

responded by stating that she would follow established Departnent



procedures. The Fire Review Board determ ned that she failed the
i nterview.

Mont emayor conplained to a District Fire Chief about the
sexual l'y i nappropri ate questions and their inpact on her interview.
The District Fire Chief forwarded Montemayor’s conplaint to Cty
Fire Chief Robert g eda. Chief Q eda ordered another interview be
conducted by a new Review Board. Mont emayor passed her second
interview, but was not recommended for adm ssion. Because
Mont emayor had not failed her second interview, Chief (eda
revi ewed her application for a final determnation as to adm ttance
to the Acadeny. He rejected Montemayor’s application on the basis
that she | acked “good noral character.”

On April 14, 1997, Mntemayor filed a discrimnation charge
with the EECC. The charge alleged that the Departnent had denied
her adm ssion to the Acadeny because of her race, her sex, and
because she had conplained of the discrimnatory action in the
First Review Board exam nation. She also filed suit in state court
alleging the Departnent’s hiring process violated state civil
service | aw and the Departnent had di scrim nated agai nst her based
on gender.

The state court issued an injunction which ordered that
Mont emayor be all owed to enter the Acadeny with her original class.
Pursuant to the state court order, Montemayor was admtted to the

Acadeny. On January 16, 1998, the state court granted final



judgnent in favor of the GCty. The state court ruled that Chief
QO eda had the exclusive right to termnate Mntemayor from the
Acadeny. On that day, Chief Qeda termnated Montenmayor’s
enpl oynent as a probationary trainee of the Departnent for
“subst andard” performance as a cadet.?
1. Procedural History

On July 10, 1998, Montemayor filed suit in federal district
court against the Cty and Local 624 of the International
Association of Firefighters.? She alleged illegal gender
discrimnation, retaliation, and viol ati ons of her statutory rights
as a nenber of a | abor union. The Cty noved for summary judgnent
on all clains. The district court denied sunmary judgnent on
Montemayor’s Title VII gender discrimnation claim and her
retaliation clains, and the case proceeded to trial.

The jury verdict made three specific findings. First,
Mont emayor’ s gender was a notivating factor in the Cty' s decision
not to admt her to the Acadeny. Second, she was not admtted to

the Acadeny in retaliation for her conplaints and/ or opposition to

2pDuring her tenure at the traini ng acadeny, Montenmayor failed
three witten exam nations. She also experienced difficulties in
conpl eti ng several perfornmance exercises. For exanple, Montemayor
failed the performance part of the punp operations course, had
trouble clinbing a | adder, and had difficulties turning on a power
saw.

8 The district court dismssed Local 624 fromthis |awsuit.



the City's alleged discrimnatory hiring practices.* Finally, she
was termnated from the Fire Departnent in retaliation for her
conpl aints and/ or opposition to the GCty's alleged discrimnatory
hiring practices.?®

After trial, the Cty filed a Rule 50 notion for judgnent as
a matter of law which the district court denied in part, and
granted in part. The district court determned that the evidence
supported the jury’s finding that Chief Q eda rejected Montenayor’s
application for adm ssion to the training acadeny in retaliation
for her conplaints about the initial interview experience.
Accordingly, the court upheld the $23, 000 damages award. However,
the court determ ned that there was not sufficient evidence from
whi ch a reasonable jury could find that the Departnent term nated
Mont emayor from the Acadeny for any reason other than her
deficiencies as a cadet. Therefore, the court vacated the jury’'s
retaliation finding and the acconpanyi ng $877, 000 darmages awar d.

Mont emayor filed a notion for reconsideration and an anended
nmotion for reconsideration of the district court’s JMOL ruling in
light of the Suprene Court’s decision in Reeves v. Sanderson

Pl unbi ng Prods. The district court analyzed its JMOL ruling under

the Reeves standard and denied the notions. Mont emayor tinely

* The jury awarded $23,000 to Montemayor for these Title VI
vi ol ati ons.

> The jury awarded $877,000 to Montemayor for this Title VI
vi ol ati on.



appeal ed the Anended Fi nal Judgnent.

[11. STANDARD OF REVI EW

We review de novo a district court's grant of a notion for
judgnent as a matter of |aw, applying the sane standard as the
district court. Russell v. MKinney Hosp. Venture, 235 F.3d 219,
222 (5th Cr. 2000). Judgnent as a matter of lawis appropriate if
“there is no legally sufficient evidentiary basis for a reasonabl e
jury to find for that party on that issue.” Fed. R Cv. P. 50(a).
Reviewing all of the evidence in the record, we “nust draw all
reasonabl e i nferences in favor of the nonnoving party, and [we] may

not nmake credibility determ nations or weigh the evidence.” Reeves
v. Sanderson Plunmbing Prods., Inc., 530 U S. 133, 120 S.Ct. 2097,
2110, 147 L. Ed. 2d 105 (2000). In so doing, we “nust disregard all
evidence favorable to the noving party that the jury is not
required to believe.” Reeves, 120 S.C. at 2110. The jury is
required to believe “evidence supporting the noving party that is
uncontradi cted and uni npeached, at least to the extent that that
evi dence cones fromdisinterested witnesses.” |d.
V. ANALYSI S
A Rej ection of Montenmayor’s Acadeny application

The district court upheld the jury’'s determ nation that Chief

Qeda rejected Mntemayor’'s application for admssion to the

Acadeny because she had conplained about her initial interview



experi ence. W concur with the district court’s ruling that
Mont emayor presented sufficient evidence of pretext from which a
reasonabl e jury could concl ude that Mntemayor was not admtted to
t he Acadeny because of her protected conduct.

The Cty contends that Montemayor’s application was rejected
because she had several blem shes on her record. These included
(1) using an expired driver’s license for identification purposes;
(2) driving without insurance in 1993 and 1994; (3) suspension of
her driver’s license for driving without insurance; (4) a bad work
history; (5) a poor attendance record in high school; (6) a poor
academ c record in high school; (7) a |ow grade point average in
col l ege; and (8) perceived di shonesty in answeri ng whet her she had
been termnated froma job. Chief § eda deened these offenses to
constitute “bad noral character” and therefore found her to be
unqualified to enter the training acadeny.

However, as the district court’s well-reasoned order details,
Mont emayor i ntroduced substantial evidence that other candi dates
with even worse backgrounds than Montemayor were allowed into the
traini ng acadeny. Furthernore, Chief Qeda reiterated at tria
that the deficiencies in Mntemayor’s application denonstrated that
she did not know right fromwong. |In sum there was sufficient
evidence from which a reasonable jury could find that the Chief
har bored ani nus agai nst Montemayor for her conplaints, and this

ani mus was the real reason for his decision not to admt her to the



traini ng acadeny. Therefore, we AFFIRMthe district court’s ruling
denying judgnent as a matter of law on this claim?® The $23, 000
damages award is also upheld. See Mgis v. Pearle Vision, Inc.
135 F. 3d 1041, 1046 (5th G r. 1998).
B. Term nation fromthe Fire Departnent
1. Evi dentiary Franmework

The wel | -known McDonnel |l Dougl ass framework applies to Title
VII retaliation cases in which a plaintiff has presented only
circunstantial evidence of retaliatory aninus. Portis v. First
Nat’| Bank, 34 F.3d 325, 328 (5th Cir. 1994). Here, there is no
direct evidence that Chief G eda term nated Montemayor from the
Departnent for retaliatory reasons. Therefore, we apply the
McDonnel | Dougl as franmework to this case.

To prove a prinma facie case of retaliation under Title VII,
Mont emayor nust denonstrate: (1) that she engaged in a protected
activity; (2) experienced an adverse enploynent action follow ng
the protected activity; and (3) a causal |ink existed between the
protected activity and the adverse enploynent action. Mota v.

Uni versity of Texas Houston Health Science Center, 261 F.3d 512,

® The district court deternined that there was no evidence to
support the jury' s determ nation of gender discrimnation in the
Departnent’s initial determnation to reject Mont emayor’ s
application to the training acadeny. We need not consider this
issue in |light of our determ nation that Montemayor proved a Title
VII retaliation violation with respect to her initial application
to get into the Acadeny.



519 (5th Gr. 2001). Because the causation show ng at the prina

facie stage is nmuch less stringent than a “but for” standard,
Mont emayor arguably nmade out a prima facie case.

The Cty subsequently satisfied its burden of production by
contending that Montemayor was term nated because she was a
“substandard” cadet. At that poi nt, any inference of
di scrim nation di sappeared and Mont emayor had t he burden of proving
that her termnation from the Fire Departnent would not have
occurred “but for” her protected conduct. See Evans v. City of
Houston, 246 F.3d 344, 354 (5th Cr. 2001); Long v. Eastfield
College, 88 F.3d 300, 305 n.4 (5th Cr. 1996)(“[t]he ultimte
determnation in an unlawful retaliation case is whether the
conduct protected by Title VII was a ‘but for’ cause of the adverse
enpl oynent deci sion”).

2. Enmpl oyer’s Proof of Termnation for a Non-Discrimnatory
Reason

The evidence in support of the Cty' s non-discrimnatory
reason is overwhel m ng. The Departnent had a policy whereby a
cadet who failed three witten exam nations was term nated fromthe
Acadeny unless Chief Qeda, in his discretion, deened otherw se.
The Gty introduced as evidence (1) the witten policy, (2) Chief
Qeda s testinony that the “three strikes rule” was the policy, and
(3) other firefighter personnel testinony that this was their
under st andi ng of the policy.

The witten policy itself stated:

9



In courses where there is a witten
exam nation and a performance objective, both
must be conpl eted wth satisfactory
performance for the trainee to be eval uated as
sati sfactory performance for the course.

Makeup of Substandard Performance

In those cases where a witten exanination is
given, a nmakeup examnation simlar to the
original examnation will be given. . . In no
i nstance shall a trainee be allowed to nmake up
more than two courses of the curriculum
Shoul d t he trai nee be eval uat ed as subst andard
in a third course, the trainee shall be
eval uated as substandard wi thout the benefit
of a makeup.

In cases involving substandard perfornmance,
the Training Director shall notify the Fire
Chief in witing, of the alleged substandard
performance with a recomendation to the Fire

Chi ef. The Fire Chief shall make the final
decision in all cases involving term nation.

W interpret the policy as providing a cadet with the
opportunity to nmakeup two substandard performances on witten
exam nat i ons. Thus, if a cadet passes the makeup test(s), she can
still receive a satisfactory grade for the course. However, if a
third failure on a witten exam nation occurs, no further nmake-up
tests are allowed and the cadet is adjudged “substandard.”

It is wundisputed that Montemayor failed three witten
exam nations.’ She was allowed to nakeup the first two exans and

passed. However, after she failed the third exam the Departnent

" 70 was a passing score on the witten exam nations.
Mont emayor made a 60% on the Energency Comrunications Witten
Exam nation, a 67% on the Fire Safety Witten Exam nation, and a
64% on the Punp Operations Witten Exam nati on.

10



deened her to be “substandard.” In accordance with Departnent
policy, the Training Director recommended to Chief (eda that
Mont emayor be term nat ed. Chi ef § eda accepted the recomendati on
and fired her. The fact that Mntemayor was adjudged a
“subst andard” cadet under the objective terns of the policy would
tend to negate any possible inference of retaliation.
3. Absence of Pretext Proof

To carry her burden, Mntemayor attenpts to show that the
legitimate, nonretaliatory justification offered by the Cty for
Mont emayor’ s term nation was pretextual. First, she contends that
the Departnment has msinterpreted its own policy. Second, she
contends that retaliation can be inferred because Chief Qeda, a
person with prior aninus agai nst her, had the final decision as to
whet her she should be fired. Each of these argunents are
unavai ling due to | ack of evidentiary support.
a. Policy Interpretation

Mont emayor clainms that, under the terns of the policy, her
sati sfactory performance on the two makeup tests allows her to
makeup her failure on the third witten exam nation. I n other
words, the policy permts her to fail five witten exam nations
before being adjudged “substandard.” However, nothing in the
witten policy or thetrial testinony mandates this interpretation.
The policy terns indicate that Montemayor shoul d have been adj udged

“subst andard” and shoul d not have been allowed to makeup the third

11



witten exam nation.
b. Chief Qeda s discretion

Chief Qeda s testinony indicated that under no circunstances
woul d he exercise his discretion to not termnate a cadet who
failed three witten exans. Mreover, the evidence indicates that
Chief Q eda consistently followed the term nation recommendati ons
of his Training Chief, and therefore would not exercise his
discretion in a contrary manner. Despite this evidence, however,
Mont emayor contends that the jury was permtted to find Chief
Q eda’ s testinony and other firefighter personnel’s testinony to be
untruthful because it was self-serving, and therefore could
properly infer that Chief Qeda exercised his discretion in a
retaliatory nmanner.

Reeves warns us not to make credibility determ nations and
wei gh the evidence when ruling on Rul e 50 notions. However, Reeves
does not require us to reject the plainly obvious, i.e, the
uncontroverted evi dence that Montemayor was a “substandard” cadet.
To be sure, Chief G eda could not exercise his discretion in a
retaliatory manner. But there is no evidence to suggest that Chief

Q eda shoul d have exercised his discretion in her favor.?

8There is a marked evidentiary difference between Montemayor’s
“initial interview retaliation claim and her “term nation”
retaliation claim Wth respect to the fornmer, Montemayor produced
substantial evidence that other applicants with far worse records
than hers were allowed into the Acadeny. In contrast, in the
|atter situation, she failed to produce any evidence of other
simlarly situated cadets performng as poorly as she had, but

12



The evi dence denonstrates that Montemayor failed performance
tests as well as the three witten exam nations. In a particularly
inportant training test (the nighttinme punp operation), she was
unabl e to establish the water supply for her training team because
she could not connect hoses and open a hydrant. Her poor
performance during this exercise was, even by her own adm ssion, a
serious deficiency that woul d have been dangerous had it happened
at a real fire. Finally, the record indicates that, at various
times, Montemayor had difficulties turning on a power saw and was
unabl e to open di scharge val ves on a punper truck

In response to the evidence that she perforned poorly on
skills tests, Montemayor nakes two points. First, she argues that
the nighttinme punp operations test was “rigged” to nake her fail.
Not hing in the record supports this argunent. Montenmayor was gi ven
the sane opportunity to pass the test as her fellow cadets. She
sinply fail ed.

Second, she clains that she could not start the power saw
during the performance exercise because it was fl ooded, or out of
gas, and she was stressed and overheated. However, her own

testi nony denonstrated that the power saw becane fl ooded because

she could not start it. Mreover, she adnmits that she coul d not
start the power saw during her practice exercises. |In sum none of
still being pronoted to the firefighter position. Indeed, the only

person in the Departnent’s history to have failed three witten
exam nations was al so term nat ed.

13



her contentions detract from the fact that she perforned poorly
during perfornmance tests.

In light of the overwhel m ng, uncontradicted evidence that
Mont emayor was a “substandard” cadet who failed witten
exam nations and performance tests, a reasonable jury could not

conclude that she would not have been termnated “but for” her
protected conduct. Therefore, the district court’s JMOL ruling on
this point is also AFFI RVED
V. CONCLUSI ON

The Suprene Court has advised us that, “[w] hether judgnent as
a matter of lawis appropriate in any particular case will depend
on a nunber of factors. Those include the strength of the
plaintiff’s prima faci e case, the probative val ue of the proof that
the enployer’s explanation is false, and any other [appropriate]
evi dence that supports the enployer’s case.” Reeves, 120 S.C. at
2109. In the instant case, there is abundant, uncontroverted
evi dence to support the City s legitimte non-di scrimnatory reason
for Mntemayor’s termnation from the Departnent, and little
evidence of probative value to prove the falsity of the
expl anation. As a consequence, under the Reeves standard, judgnent
as a matter of law on the second retaliation claimis appropriate.

AFFIRVED in all respects.

14



15



