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CHRI STI NE MATQ,
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JACK BALDAUF, DR ; JEFF FOX, DR ;
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TEXAS A&M UNI VERSI TY; TEXAS A&M
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Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeals fromthe United States District Court for the
Western District of Texas

COct ober 9, 2001
Bef ore GARWOOD, JOLLY, and DeMOSS, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:
A jury found that Texas A&M University termnated Christine
Mat o’ s enpl oynent in retaliation for hel ping fenal e enpl oyees file
sexual harassnent conplaints, and then awarded Mato approxi mately

$216, 000 for | ost wages and $250,000 for pain and suffering. The



district court entered judgnent and awarded Mato attorneys’ fees
and costs in the amount of $50, 000, which was | ess than one-fourth
of what she had requested. Both parties have appeal ed. Texas A&M
contends that (1) Mato failed to provide sufficient evidence of a
causal connection between her protected Title VII activity and her
di scharge from enpl oynent; and (2) Mato' s evidence regarding pain
and suffering cannot justify the size of the jury’ s nmental angui sh
award. Mato has filed a cross-appeal, contending that the district
court abused its discretion by reducing her request for attorney’s
f ees. We conclude that Mato has failed to present sufficient
evidence to support a causal connection between her protected
activity and her discharge. W therefore reverse and remand for
entry of a judgnent dism ssing the conplaint.
I

Texas A&M University coordi nates the science operations for
the Ccean Drilling Program (“CDP"). CDP is an international
research project whose drilling vessel sails around the world and
obt ai ns core sanples fromthe ocean fl oor.

Christine Mato was ODP's “Supervisor of Curation and
Repositories” from 1984 to 1996. WMato’'s primary responsibilities
were archiving ODP's collection of core sanples and review ng
scientists’ requests to conduct research on certain sanples.
According to the 1996 organizational chart, Mato was directly

responsible to Dr. Russ Merrill, the “Manager of Information



Services and Curation.” It is generally agreed, however, that
Merrill focused on information services and del egated al nost all
his curatorial duties to Mto.

Between 1990 and 1995, Mato helped five female co-workers
file internal sexual harassnent conpl aints against certain nenbers
of ODP staff. Al t hough nost of the allegations were relatively
non-serious (such as crude hunor), one conplaint against adrilling
superintendent on the ship led to a serious internal investigation
of sexual harassnment at CDP

Mato testified that R ck McPherson, a Texas A&M adm ni strat or
who supervi sed personnel functions at ODP, told her that the report
was an enbarrassnent to the programand that she woul d not receive
any pay raises in the future. (McPherson denies making these
statenents, but we nust assune the jury found otherw se.) |ndeed,
Mato did not receive a raise between 1993 and 1996. Al though she
had been infornmed that salaries were frozen, Mato testified that
sone nale enployees at ODP had received pay raises during this
peri od.

In 1993, Mato conplained that Jack Bal dauf, the associate
director at ODP, was not responding in a tinely manner to one of

the allegations of sexual harassnent. Baldauf admtted at trial

that he was “frustrated” with Mato's critici smbecause he beli eved

he was pursuing the matter expeditiously.



Mat o contends that, as a result of her involvenent in these
five incidents of sexual harassnment between 1990 and 1995, her
enpl oynent was term nated when ODP was reorgani zed in Decenber
1996.

The reorgani zati on pl an was devel oped by Jeff Fox, who becane
the director of ODP in June 1995. The evidence is undi sputed that
the international commttee that oversees ODP believed the program
was operating inefficiently. Throughout |ate 1995 and early 1996,
Fox circulated nenoranda to his managers and staff, warning them
t hat budget cuts were |ikely.

In June 1996, Fox decided to thoroughly reorganize ODP in
order to nake the programnore efficient and economcal. Fox hired
a consulting firm Anerican Mnagenent Consultants (“AMC’), to
study ODP and to recommend changes. Fox placed Jack Bal dauf in
charge of carrying out the reorganization process. At Fox’'s
request, Bal dauf was assisted by Jan Radle, an assistant to Rick
McPher son.

Bal dauf testified that he worked closely with Fox on the
reorgani zati on pl an. According to Bal dauf, Fox decided at the
outset that it was necessary to consolidate the curatorial
positions occupied by Mato and Dr. Merrill and to require the new
curator to have a Ph.D. Baldauf testified that Fox never sought
hi s advi ce regardi ng this decision; instead, Fox nmade the deci sion

hinmself at a very early stage in the process. Fox hinself



testified wthout contradiction, and without challenge, that the
decision to require a Ph.D. for the new curator position was his,
and his al one. He further testified without contradiction, and
w t hout challenge, that he had no discussions wth Bal dauf or
McPher son about the Ph.D. requirenent before nmaking the decision.
Janmes Al l en, who headed the search commttee for the new curator,
testified that Fox was responsi bl e for the reorgani zati on plan, and
t hat Bal dauf was nerely carrying out a plan that had al ready been
f or mul at ed.

As Bal dauf’ s assistant during the reorganization period, Jan
Radl e hel ped devel op Position Anal ysis Questionnaires (“PAQ”), or
j ob descriptions, for positions within ODP. Radle testified that
their initial description of the newcurator positionwas virtually
identical to the job description for the “Supervisor of Curation
and Repositories” (Mato's position), except that the new curator
woul d be required to have a Ph. D

Radl e was concerned that the new Ph.D. requirenent could be
percei ved as targeting Mato, who has only a bachelor’s degree and
sone graduate study. Wen Radl e voiced her concerns to Bal dauf and
Fox, they told her directly that Mato would not becone the new
curator. Radl e also testified that MPherson wanted to be kept
abreast of the reorgani zati on and that he was pl eased when she told
hi m about the inpending changes in the curatorial division.

After fornulating the PAQ for the new curator position, Radle



then forwarded the proposed PAQ to Karen Chavis at the Texas A&M
Human Resources departnent. Chavis testified that she wondered why
the ODP was creating a new curatorial position with duties very
simlar to those perforned by Mato, who apparently was going to be
laid off. Chavis then called a “risk assessnent” neeting with Fox
and Bal dauf .

Bal dauf testified that during this interview with Human
Resour ces, Fox expl ai ned that he thought the Ph.D. requirenent was
necessary in light of ODP's focus on research and science
operations. Moreover, Fox pointed out that alnost all curators at
simlar repository prograns hold a Ph.D., regardl ess of whether a
Ph. D. is specifically required in the job description.
Nevert hel ess, the Human Resources representatives advi sed Fox and
Bal dauf to determ ne the job requirenents for curators in simlar
progr ans.

At Bal dauf’s request, Radle and Dr. Merrill contacted t he NASA
Moon Rocks program to determ ne whether NASA's curators were
required to hold a Ph.D. Baldauf testified that Merrill told him
that a Ph.D. was required at NASA. Radle testified, however, that
a representative from NASA said that a Ph.D. was “preferred” but
not required because a strict Ph.D. requirenent woul d have excl uded
sone of the people already serving as NASA curators. We nust
assune the jury believed Radl e’ s version.

Radl e also testified that after the risk assessnent neeting,



Bal dauf “massaged” the job description to mke the Ph.D
requi renent appear nore justifiable. At sone point, Bal dauf added
several new duties (such as developing a |ong-range sanple
distribution policy) that required “interacting with the science
communi ty” and exercising “proper scientific oversight” over the
techni cal staff.

By the end of October 1996, Bal dauf and Radl e had prepared the
final PAQ for the new curator position, and the Hunan Resources
depart nent approved the proposed Ph.D. requirenent.

During this sanme period fromJune to Cctober, the consultants
fromAMC were preparing their recomendations. In alengthy report
submtted on Novenber 1, 1996, AMC suggested that the curation
services be nore closely aligned wth the Science Operations
division of GDP. The report noted that “Managenent of the curation
function nust carefully bal ance providi ng the maxi num sci ence t hat
can be obtained fromthe [core sanples] while preserving themfor
decades wuntil new scientific technology enables even nore
information to be gl eaned. The head of this function nust conbine
in-depth scientific know edge with adroit managenent and people
skills to achieve this balance.” AMC' s first recommendati on,
therefore, was to “Reassign Curation Services to Science Operations
wWth a scientist as the division head.” Although the consultants’
report does not nention a Ph.D. requirenent, Fox interpreted AMC s

recomendation for a “scientist” to require a Ph.D.-credenti al ed



research scientist who had published extensively in peer-reviewed
journals. On cross-exam nation, Mato attenpted to discredit the
consul tants’ recommendati on by gai ning an adm ssion from Fox that
he had net with the consultants regularly as they were conducting
their research and devel oping their report.

CDP' s reorgani zati on plan was nmade public in Decenber 1996.
The plan elimnated 14 positions, created 5 positions, nodified 16
positions, and rel ocated 40 positions within the program (To put
the scope of the reorganization in perspective, we note that ODP
had approxi mately 160 enpl oyees as of m d-1996.)

The plan elimnated the positions held by Merrill and Mato.
Dr. Merrill remained at the ODP to head the information services
division, while Mato was ineligible for the newy created position

of curator because she did not have a Ph.D. Several of Mato's

W tnesses -- such as Dr. Jame Allan, the acting director of
sci ence operations; and Dr. Phillip Rabinowitz, the fornmer director
of CDP -- expressed the opinion that the Ph.D. requirenent was

unnecessary because 80 to 90% of the new curator’s duties were
identical to those that Mato had perf orned.

The Ph.D. requirenent notw thstanding, Mato applied for the
new curator position but was not considered for the job. The
follow ng nonth, the ODP hired a research scientist with a Ph.D.
Dr. John Firth, as its new curator



In Decenber 1998, Mato filed this enploynent discrimnation
action against Jeff Fox, Jack Bal dauf, R ck MPherson, the Texas
A&M Uni versity System Texas A&M University, and the University’s
Ccean Drilling Program The case went to trial in February 2000.
The district court entered judgnent as a matter of |law for the
def endants on Mato’s Equal Pay Act claim By the tine the case was
presented to the jury, only one defendant (Texas A&M University)
and two Title VII clains (sex discrimnation and retaliation)
remai ned.

The jury found no discrimnation based on sex, but it didfind
that University officials discharged Mato in retaliation for
hel pi ng other fermal e enpl oyees fil e sexual harassnent clains. The
jury awarded Mato approxi mately $216,000 in conpensatory damages
and $250, 000 for pain and suffering.

The district court nodified the judgnent by addi ng prej udgnent
interest to a back pay award and reducing the award slightly to
conply with Title VII statutory caps. The district court denied
Texas A&M s notion for a newtrial as well as its notion to reduce
the jury award. Mato then filed a notion seeking attorney’s fees
and costs in excess of $200,000, but the district court awarded
only $50, 047. 76. The University appeals the jury's verdict on
retaliation and the danmages award. Mato cross-appeals as to the
attorney’s fee award, but not as to the judgnent as a matter of | aw

on her Equal Pay Act claim or as to the verdict on her sex



di scrimnation claim
1]

W need only resolve the first issue presented on appeal
whet her Mato i ntroduced sufficient evidence to allowa jury to find
a causal connection between her protected activities and her
di scharge from enpl oynent .

A

Title VI makes it unlawful for an enployer to retaliate
agai nst an enployee “because [that enployee] has opposed any
practi ce made an unl awful enpl oynent practice by this subchapter

7 42 U.S.C. S 2000e-3(a). To prevail on her Title VII
retaliation claim Mto had to prove, inter alia, that a causa
connection existed between the protected activity and the adverse

enpl oynent action. See Messer v. Meno, 130 F. 3d 130, 140 (5th Cr

1997), cert. denied, 525 U. S. 1067 (1999). W will therefore focus

on the protected activity that she proved: encouraging and
assi sting other wonen to file sexual harassnment conpl aints; and on
the retaliation she clainms: requiring a Ph.D. for the curator’s
position and t he consequential term nation of her enploynent. Mato
had t he burden, then, of proving she woul d not have been term nated
“but for” her hel ping other wonen file grievances based on sexual

harassnment. See Seanman v. CSPH, Inc., 179 F.3d 297, 301 (5th Cr

1999); Rubinstein v. Admnistrators of Tulane Educ. Fund, 218 F. 3d

392, 402-03 (5th Cr. 2000)(“[E]J]ven if a plaintiff’s protected

10



conduct is a substantial elenment in a defendant’s decision to
termnate an enployee, noliability for unlawful retaliation arises
if the enpl oyee woul d have been term nated even in the absence of

the protected conduct.”), cert. denied, 121 S.C. 1393 (2001).

In establishing this causal connection, Mato nust first
identify who nmade the decision that resulted in her term nation

For exanple, Long v. Eastfield College, 88 F.3d 300 (5th GCr.

1996), involved an executive officer, on the one hand, with the
final authority to fire enpl oyees but who had no retaliatory ani nus
toward the plaintiff; and, on the other hand, internediate
supervi sors who appeared to have had an i nproper retaliatory intent
and who recommended that an enpl oyee be fired. W explained that
the causal |ink between the protected conduct and termnation is
broken where the official with final authority to fire enpl oyees
conducts an “i ndependent investigation” in the course of reaching
his or her decision. 1d. at 307. The causal link is not broken,
however, where the decision-maker “rubber-stanps” the firing
recommendati on of subordinates; in such cases, we say that the
deci sion-nmaker acts as a conduit of the subordinates’ i nproper

noti ve. ld.; see also Russell v. MKinney Hospital Venture, 235

F.3d 219, 226-27 (5th Cr. 2000) (“If the [plaintiff] can
denonstrate that others had i nfl uence or | everage over the offici al
deci sionmaker, . . . it is proper to inpute their discrimnatory

[or retaliatory] attitudes to the formal decisionmaker.”). o

11



course, the degree to which the executive’' s decision was based on
his or her own i ndependent evaluation is a question of fact. Long,
88 F.3d at 307.

Texas A&Mcontends that it is entitled to judgnent as a matter
of | aw because Mato presented insufficient evidence of causation.
W will disturb ajury verdict, however, only if we concl ude that,
after viewwng the trial record in the light nost favorable to the
verdict, thereis no “‘legally sufficient evidentiary basis’ for a
reasonable jury to have found for the prevailing party.” Stokes v.

Enmerson Elec. Co., 217 F. 3d 353, 356 (5th G r. 2000) (quoti ng Boei ng

Co. v. Shipman, 411 F.2d 365 (5th CGr. 1969)(en banc)).

B

In the light of Long v. Eastfield College, the first step is

t o determ ne whet her Fox deci ded i ndependently that the new curator
should be required to have a Ph.D., or whether Fox’s decision
regarding the Ph.D. requirenent resulted from the influence of
Bal dauf and McPherson, who, we shall assune, were notivated by
retaliatory aninus.

According to the district court, “It was Mato’ s theory that at
| east two of these A&M representatives -- MPherson and Bal dauf
(Fox’s right-hand man in planning the ODP reorgani zation) -- were

in fact ‘responsible for her discharge’ because they successfully

12



prevail ed upon Fox to termnate Mato.” Stated nore precisely,
per haps, Mato contends that they prevail ed upon Fox to insist upon
the Ph.D. requirenent to create a pretext for term nating Mato.
But froma review of the record, this does not appear to be the
case. W agree that Mato produced anpl e evi dence that Bal dauf and
McPherson were significantly responsible for developing and
inplementing the decisions of Fox during the reorganization
process. But Mato has produced no evidence that would allowa jury
to conclude that either of them were responsible for the decision
to require the new curator to have a Ph.D

Mat 0 contends that she presented considerabl e evidence that
Bal dauf and McPherson were indeed responsi ble for her discharge.
Mato relies exclusively on Jan Radle’s testinony that Bal dauf was
“in charge of ODP' s reorgani zation activities”; that Bal dauf hel ped
devel op the PAQfor the new curator position and “massaged” the job
description after neeting with Human Resources; and that MPherson
appeared pleased wth the results of the reorganization plan.
Radl e’ s testinony, however, does no nore than nerely confirm what
is essentially undisputed and we fully accept for the purposes of
our anal ysis: that Bal dauf and (to a nuch | esser extent) MPherson
were involved in the reorgani zati on process. But we may not
extrapolate sinply from their involvenent in the process that
Bal dauf and McPherson were responsible for Mato’'s term nation

Radl e’ s testinony, in other words, does not permt ajury to infer

13



t hat Bal dauf and McPherson exercised such influence over Fox that
he was only a conduit for their inproper retaliatory notives.

In fact, Radle’ s testinony on the question of who nade the
rel evant enpl oynent decision is consistent with the unequivocal
testinony of Baldauf and Fox -- that Fox nade the decisions
regarding the curatorial positions quite early in the
reorgani zati on process and that Fox never consulted w th Bal dauf
before deciding to require a Ph.D. for the new curator position.
| ndeed, there is no evidence that contradicts the testinony that
the idea to require a Ph.D. for the position of curator originated
wth Fox and Fox alone. The undisputed testinony sinply
establi shed that Fox placed Bal dauf in charge of carrying out his
mandates, including the Ph.D. requirenent. 1In this connection, it
was Baldauf’s responsibility to develop the necessary job
descriptions to accommodat e Fox’'s reorgani zati on pl ans.

To be sure, the jury may have disbelieved nuch of the
testinony of Fox and Bal dauf. It is settled, however, that
“disbelief of a witness’s testinony is not sufficient to carry a

plaintiff’s burden.” Travelhost, Inc. v. Blandford, 68 F.3d 958,

965 (5th Gr. 1995). As we have indicated, no witness testified,
nor has Mato seriously suggested, that the requirenent for the
Ph.D. originated with anyone other than Fox. A reasonabl e fact
finder could draw only one inference from the evidence in this

record: Dr. Jeff Fox, ODP's director, independently nade the

14



initial and basic decision that adversely affected Christine Mato

-- that is, to consolidate the curatorial positions and require
that the new curator hold a Ph.D.
C

The next question, then, is whether Mato presented sufficient

evidence that her protected activities had the necessary causa

connection to Fox’s ultimte decision to inplenent the Ph.D.

requi renent, whichresulted in Mato’s termnation. Statedin terns

of the relevant case | aw, does the evidence permt a finding that

“but for” Mato’'s protected activities, Fox would not have required
a Ph.D. for the curator’s position?

Mat o presented no direct evidence of retaliatory ani nus on the
part of Fox. Mat o contends, though, that a jury could have
inferred the fact of retaliation fromthe falsity of Texas A&M s
proffered explanation for termnating Mato s enpl oynent. Thi s

court has held that the famliar MDonnell Douglas burden-shifting

framework applies in Title VII retaliation cases. See R os v.

Rossotti, 252 F.3d 375, 380 (5th Cr. 2001); Rubinstein, 218 F.3d

at 401-02. As the Suprene Court explained in Reeves v. Sanderson

Pl unbi ng Products, Inc., 530 U.S. 133, 148 (2000), a plaintiff nust

present “sufficient evidence” for a jury to reasonably concl ude
that the enployer’s justification is unworthy of credence and is a

pretext for discrimnation or retaliation. See Crawford v. Fornosa

15



Plastics Corp., 234 F.3d 899, 902-03 (5th G r. 2000).

Texas A&M s asserted reason for term nating Mato’ s enpl oynent
may be summari zed as follows. Because of pressure to inprove its
operations and cut its budget, ODP's new director fornmulated a
conpr ehensi ve reorgani zation plan. The overriding thene of Fox’s
reorgani zation plan was its focus on science operations. Al ong
these lines, Fox decided that the two curatorial positions needed
to be consolidated and that the departnent should be headed by a
Ph.D.-credential ed research scientist. A consulting firmreached
virtually the sane concl usion. Because Mato was not a research
scientist who had earned a Ph.D., she was not eligible for the new
curatorial position.

Areviewof the record nakes plain that Mato fail ed to present
sufficient evidence that would allow a jury to conclude that this
reorgani zati onal decision was phony and a pretext to retaliate
agai nst Mato. Mato’'s argunent focuses on her belief that a Ph.D
was not required because she had perforned al nost all of the sane
duties for the previous twelve years. It is certainly true that
Mato’s w tnesses established that 80 to 90% of the new curator’s
duties were identical to those perforned by Mato and that, in their
opi nion, the Ph.D. requirenent was unnecessary. However, we have
repeatedly and enphatically stated that anti-discrimnation |aws
“are not vehicles for judicial second-guessing of Dbusiness

deci sions.” Deines v. Texas Dept. of Protective & Requl atory
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Serv., 164 F.3d 277, 281 (5th Cr. 1999). 1In this case, Mato and
her wtnesses have done nothing nore than register their
di sagreenent with Fox’s business plans for CDP

Moreover, Mato failed to present any evidence that Fox even
knew t hat Mato had hel ped fenmal e co-workers file sexual harassnent
cl ai ns. The record indicates that all five incidents of sexua
harassnment occurred between 1991 and early 1995 -- before Fox
becane the director of ODP. Fox testified that neither Bal dauf nor
McPher son had di scussed Mato’'s activities with him and Mato fail ed
to show that Fox had | earned about Mato’'s activities fromany ot her
source. Mato thus presented no evidence fromwhich a jury could
reasonably infer that Fox knew about the sexual harassnent
conplaints that Mato had hel ped file.

A final consideration is the period of tine that elapsed
between the last filing of a sexual harassnent conplaint and the
reorgani zation plan that led to Mato’s term nation. The fact that
approximately a year and a half passed between the |ast sexua
harassnment conplaint and Mato’'s term nation does not support an

i nference of retaliation. See, e.q., Gizzle v. Travelers Health

Network, Inc., 14 F.3d 261, 268 (5th Gr. 1994)(noting that a ten-

mont h | apse between the plaintiff’s conplaint and her term nation
from enpl oynent “suggests that a retaliatory notive was highly
unl i kely”).

In sum WMato has fallen short of presenting sufficient

17



evidence to permt a jury to reasonably infer that ODP s
justification for the Ph.D. requirenent is unworthy of credence,

that is, phony, and a pretext for retaliation. See Crawford, 234

F.3d at 903. The evidence does not support a finding that *“but
for” Mato's protected activities, Fox would not have consoli dated
the curatorial positions and required the new curator to hold a
Ph. D.
|V

Havi ng studied the full trial record, and vi ewi ng the evi dence
inthe light nost favorable to the verdict, we conclude that Texas
A&M was entitled to judgnent as a matter of |aw because Mato
presented i nsufficient evidence of a causal connection between her
protected Title VIl activities and her term nation fromenpl oynent.
For the foregoi ng reasons, the judgnent i s REVERSED and the case i s
REMANDED for entry of a judgnent dism ssing the conplaint.

REVERSED.
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