IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-50186

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JORGE HERNANDEZ- AVALCS

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

May 11, 2001
Before JOLLY, MAG LL" and BENAVI DES, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Jorge Hernandez- Aval os (“Hernandez”) appeals his conviction
for unlawfully reentering the United States after having been
renoved. See 8 U S.C. § 1326. Her nandez contends that the
unl awful reentry indictnment shoul d have been di sm ssed because the
earlier renoval proceedi ng was fundanental ly unfair because he was
incorrectly renoved as an “aggravated felon.” He argues that the

unfairness stens fromthe fact that although his conviction was a

“Circuit Judge of the Eighth Circuit, sitting by designation.
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fel ony under Colorado law, it was not considered a felony under
federal |aw. Because we do not agree that the renoval proceeding
was fundanentally unfair, we affirmhis conviction.

I

In February 1999, Hernandez, a citizen of Mexico, pleaded
guilty in a Colorado court to one count of possession of heroin, a
class three felony punishable under the | aws of Colorado by up to
twel ve years in prison. See Coo Rev. STAT. ANN. 88 18-18-203, 18-
18- 405, 18-1-105. A notation on the judgnent of conviction
suggests that one of the terns of the plea agreenent was that
Her nandez woul d “cooperate with [the] INS.” The Colorado state
court sentenced Hernandez to ninety days’ inprisonnent followed by
Si x years’ probation.

On March 24, 1999, the Imm gration and Naturalization Service
(“I'NS") comenced renoval proceedings against Hernandez. The
“Notice of Intent to Issue a Final Adm nistrative Renoval O der”
i nformed Hernandez that his Col orado drug conviction qualified as
an “aggravated felony” under 8 U S.C. § 1101(a)(43). It further
informed him that because he had been convicted of an aggravated
felony, he was (1) deportable under 8 U S . C 1227(a)(2) (A (iii);
(2) subject to expedited adm nistrative renoval proceedi ngs under
8 U S.C 8 1228(b) without a hearing before an imm gration judge;
and (3) ineligible for any discretionary relief from renoval

pursuant to 8 U S.C. 8§ 1228(b)(5). The notice also advised



Her nandez of his rights to obtain free |egal services and to seek
judicial review of a final admnistrative order within fourteen
days unl ess he wai ved his right to appeal. The formindicates that
an interpreter explained these provisions in Spanish.

Also on March 24, Hernandez signed a waiver (witten in
Spani sh) stating that he did not dispute the INS s factual
findings, that he waived his right to a hearing, that he consented
to his renoval to Mexico, and that he waived his right to seek
judicial review of the renoval order. The INS issued a “Fina
Adm ni strative Renoval Order,” and Hernandez was then renoved to
Mexi co (through EI Paso, Texas) on March 30, 1999.

Three days later, on April 2, Hernandez was arrested in E
Paso by border patrol agents. The instant indictnment followed,
which charged him with unlawfully reentering the United States
after previously having been renoved, in violation of 8 U S.C. 8§
1326(a). Because Hernandez was consi dered an aggravated fel on, the
governnent sought enhanced penalties wunder section 1326(b).
Al t hough the maxi mum | ength of inprisonnent under section 1326(a)
is tw years, an alien “whose renoval was subsequent to a
convi ction for comm ssion of an aggravated fel ony” may be sentenced
to twenty years in prison. 8 U S C 8 1326(b)(2).

Hernandez filed a notion to dismss the indictnment on the
grounds that the wearlier renoval proceeding upon which the

i ndi ct nent was predicated violated due process of | aw.



Specifically, Hernandez argued that he had not been deportable
under the aggravated felony provision because his Colorado
conviction for sinple heroin possession would not have been
considered a felony under analogous federal drug | aws. The
district court denied Hernandez’s notion to dismss, relying on

this court’s decision in United States v. H noj osa—Lopez, 130 F. 3d

691 (5th Cr. 1997) (holding that a state drug conviction that is
a felony under state | aw constitutes an “aggravated felony” for the
pur pose of the Sentencing CGuidelines).

Follow ng a bench trial on stipulated facts, Hernandez was
convicted of unlawfully reentering the United States. The court
grant ed Hernandez’ s request for a downward departure and sentenced
himto thirty nonths’ inprisonnent and three years’ supervised
rel ease. Hernandez now appeal s.

|1
A

The sole issue before this court is whether Hernandez’s

instant conviction for illegal reentry nust be vacated because of

flaws in the earlier renobval proceeding.!? W review de novo

'Her nandez has raised an Apprendi issue with respect to his
sentence, but he does so for the sole purpose of preserving the
question for possible review by the United States Suprene Court.
As not ed above, section 1326(b)(2) provides that the maxi numprison
termmay be increased fromtwo years to twenty years if the alien
has been renoved “subsequent to a conviction for comm ssion of an
aggravated felony.” Because the fact of his prior drug conviction
was not alleged in the indictnent, Hernandez contends that his
thirty-nonth prison termexceeded the statutory maxi nrum Hernandez
concedes (as he nust) that his argunent is directly contrary to
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Her nandez’ s due process challenge to his conviction. See United

States v. Estrada-Tochez, 66 F.3d 733, 735 (5th Gr. 1995).

To successfully collaterally attack an earlier renoval order,
whi ch serves as an el enent of an offense under 8 U.S.C. § 1326, an
alien nust establish that (1) the prior hearing was fundanental |y
unfair; (2) the hearing effectively elimnated the alien’s right to
seek judicial review of the renoval order; and (3) the procedural

deficiencies caused the alien actual prejudice. See United States

V. Lopez-Vasquez, 227 F.3d 476, 483 (5th Cr. 2000)(citing United

States v. ©Mendoza-Lopez, 481 U. S. 828, 107 S.Ct. 2148, 95 L. Ed. 2d

772 (1987)).
B
Qur analysis begins and ends with the question whether the
renmoval proceeding was fundanentally unfair in the sense that it

resulted in “a denial of justice” or of due process of |aw

Ani mashaun v. INS, 990 F.2d 234, 238 (5th Gr. 1993).
The crux of this case is the neaning of “aggravated felony,”
which is defined in the Immgration and Nationality Act (“INA") to

include “illicit trafficking in a controlled substance

Al mendarez-Torres v. United States, 523 U. S. 224, 226-27, 118 S.C
1219, 1222, 140 L.Ed.2d 350 (1998), which held that a prior
conviction is a nere sentencing factor. Wiile it has been
suggested that Al nendarez-Torres nmay be inconsistent with Apprendi
V. New Jersey, 520 U S. 466, 120 S.C. 2348, 147 L.Ed.2d 435
(2000), Al nendarez-Torres is nevertheless binding on the |ower
federal courts. See, e.q., State G| Co. v. Khan, 522 U S. 3, 20,
118 S. Ct. 275, 284, 139 L.Ed.2d 199 (1997)(“[I]t is this Court’s
prerogative alone to overrule one of its precedents.”).
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including a drug trafficking crinme (as defined in section 924(c) of
Title 18).” 8 U S.C. § 1101(a)(43)(B). In section 924(c), the
term“drug trafficking crinme” includes “any fel ony puni shabl e under
the Control |l ed Substances Act (21 U S.C. § 801 et seq.). . . .” 18
U S.C. 8 924(c)(2)(enphasis added).

In United States v. Hinojosa-Lopez, 130 F.3d 691, 694 (5th

Cr. 1997), we interpreted this definition fromsection 924(c) to
mean that a state drug conviction is a “drug trafficking crine”
(and thus an aggravated felony) if “(1) the of fense was puni shabl e
under the Controll ed Substances Act and (2) it was a felony” under
either state or federal law. Five other circuits have reached the

sane concl usi on. See United States v. Restrepo-Agquilar, 74 F.3d

361, 364-66 (1st Cir. 1996); United States v. Polanco, 29 F.3d 35,

38 (2d Cir. 1994); United States v. Briones-Mata, 116 F. 3d 308, 309

(8th Gr. 1997); United States v. Cabrera-Sosa, 81 F.3d 998, 1000

(10th Cr. 1996); United States v. Sinobn, 168 F.3d 1271, 1272

(11th Gr. 1999); see also Steele v. Blackman, 236 F.3d 130, 136 &

n.5 (3d Gr. 2001)(dicta).

Appl yi ng Hi noj osa-Lopez to the facts of this case, we concl ude

t hat Hernandez’ s Col orado drug conviction is a “drug trafficking
crinme” and, therefore, an “aggravated felony” within the neani ng of
the applicable statutes because (1) Hernandez’ s heroin possession
offense is clearly punishabl e under the Controll ed Substances Act,

see 21 U. S.C. 8§ 844(a); 21 U.S.C. § 812(c), Schedule I (b)(10); and



(2) as noted above, possession of heroin is a class three felony
under Col orado | aw.

In sum based on our interpretation of the rel evant statutes,
we believe Congress intended that state drug convictions such as
Hernandez’ s be included in the definition of “aggravated fel ony”
and that aliens in Hernandez’'s situation be expeditiously renoved
pursuant to section 1228. Therefore, we cannot say that
Her nandez’ s renoval through expedited adm nistrative proceedi ngs
constitutes “a denial of justice” or was otherw se unfair.

C

Her nandez, however, has raised two argunents that nust be
addr essed.

First, Hernandez suggests that the fundanental unfairness
arose when the INS agents failed to follow Board of |Immgration

Appeals (“BIA’) precedents interpreting the “aggravated felony”

st at ut es. The BIA has interpreted the relevant |anguage from
section 924(c) -- “any felony punishable under the Controlled
Substances Act” -- to nean that a drug of fense nust be puni shabl e

as a felony under the provisions of the Controlled Substances Act

in order to qualify as an aggravated felony. See lnre L-G, 1995

W, 582051 (BIA)(“A federal, not a state, definition applies to
determ ne whether or not a state drug offense is a ‘felony’ within
the neaning of 18 U S.C. 8 924(c)(2), and therefore is an

‘aggravated fel ony’ under section 101(a)(43) of the Act.”). If the



INS officials had properly applied Bl A precedent at the tinme they
renoved Hernandez, see 8 CFR 8§ 3.1(g), they would have
determ ned that Hernandez’s Col orado drug conviction for sinple
possession of a small amount of heroin would not have been
considered a felony under anal ogous provisions of the Controlled
Substances Act, see 21 U S.C. 8§ 844(a), and they would not have
subj ected himto the expedited adm ni strative renpval proceedings.?

There can be no doubt that the I NS officials who conducted the
renoval proceeding did not follow BIA precedent. However, if we
were review ng Hernandez’ s renoval order on direct appeal, and if
the issue of statutory interpretation were properly preserved for
review, we would hold that the BIA's interpretation of section
924(c) is plainly incorrect and that Hernandez was an aggravated

felon. W see no reason why the procedural posture of this case

2lf acircuit court’s interpretation of “aggravated felony” is
different fromthe BIA's interpretation, the INS is bound by the
decisions of the circuit court in renoval proceedings “arising in”
that circuit. Inre L-G 1995 W 582051 (Bl A). Consequently, the
BIA's interpretation should have been applied in Hernandez’ s case
unl ess the decisions of the Tenth Grcuit (the circuit in which the
renmoval proceeding arose) had dictated otherwise. At the tine of
Her nandez’ s renoval, the Tenth G rcuit (like the Fifth) had held
that a drug conviction is an aggravated felony if the offense was
puni shabl e under federal drug laws and it was considered a felony
under either state or federal law. See Cabrera-Sosa, 81 F.3d at
1000. However, Cabrera-Sosa involved the application of the
Sentenci ng Guidelines, and the BIAinsists that the interpretation
of section 924(c) depends upon whet her “aggravated felony” i s being

applied in sentencing or inthe immagration context. Inre K-V-D,
1999 W 1186808 (BIA). Thus, the INS agents were not bound to
follow Cabrera-Sosa’'s interpretation of “aggravated felony” in

Her nandez’ s case. As will be discussed below, we believe the BIA s
di stinction between sentencing and i mm gration cases i s incorrect.
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requires us to hold that it was fundanentally unfair to treat
Her nandez as an aggravated fel on because he shoul d have t he benefit
of an agency’s erroneous interpretation of applicable |Iaw?

Second, Hernandez argues that Hinojosa-Lopez and the other

circuits’ decisions interpreting section 924(c) are not relevant
here because they arose under the Sentencing Guidelines. The BIA s
current rule is that section 924(c) nust be interpreted differently

in immgration cases. See Inre K-V-D, 1999 W. 1186808 (Bl A).

Only the Second Circuit has addressed this contention, and it

agreed with the BIA. See United States v. Pornes-Grcia, 171 F. 3d

142, 147 (2d Cir.), cert. denied, 120 S.C. 191 (1999); Aguirre v.
INS, 79 F.3d 315, 317 (2d Cr. 1996).

W fail to see the validity of interpreting this statute
differently based on this distinction between sentencing and
immgration cases; it is, after all, the same words of the sane

phrase from the sane statute that is being interpreted in each

3Because t he question presented by this appeal relates only to
the fundanental fairness of the proceedi ng, we need not consider
Her nandez’ s argunent that we nust defer tothe BIA s interpretation
of these general crimnal statutes. Cf. Chevron U . S.A v. Natural
Resources Defense Council, 467 U. S. 837, 842-43 & n.9, 104 S. C.
2778, 2781-82, 81 L.Ed.2d 694 (1984)(citations omtted)(“If the
intent of Congress is clear, that is the end of the matter; for the
court, as well as the agency, nust give effect to the unanbi guously
expressed intent of Congress. . . . The judiciary is the final
authority on issues of statutory construction and nust reject
admnistrative constructions which are contrary to clear
congressional intent. |If a court, enploying traditional tools of
statutory construction, ascertains that Congress had an intention
on the precise question at issue, that intention is the |aw and
must be given effect.”).




i nst ance. | ndeed, the BIA and Second Circuit decisions are
predi cated | ess on their reading of the statutory | anguage than on
t he perceived need for a uniform substantive standard -- at |east
in the deportation context -- for determning whether a drug
of fense qualifies as an “aggravated felony.” But this argunent for
uniformty is not altogether persuasive inasnmuch as it creates a
dichotony -- not uniformty -- between the BIA s application of
section 924(c) in renoval proceedings and the federal courts’
application of section 924(c) in sentencing proceedings, even
t hough both proceedings serve a parallel purpose of inposing
great er consequences for serious drug offenses.

More i nportant to our decision, however, is that the statutory
| anguage is clear -- and is the sanme -- whether applied in
sentencing or inmmgration cases. W agree that the plain | anguage
of the statutes “indicate[s] that Congress nade a deli berate policy
decision to include as an ‘aggravated felony’ a drug crine that is
a felony under state law but only a m sdeneanor under the

[ Control |l ed Substances Act],” Briones-Mita, 116 F.3d at 310, and

that the lack of a uniform substantive test for determ ning which

drug offenses qualify as “aggravated fel onies i s the consequence
of a deliberate policy choice by Congress” that the BIA and the

courts cannot disregard. Restrepo-Aquilar, 74 F.3d at 366. W are

t heref ore unpersuaded by the BIA's and Second G rcuit’s approach to

interpreting the identical statutory term differently depending
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upon whet her the case involves sentencing or immgration.
1]

Al t hough we recognize that the INS officials may have nade
m stakes wunder BIA rulings in conducting Hernandez’s renoval
proceedi ngs, we cannot ignore the fact that the relevant statutes
-- when properly interpreted -- express Congress’s intent that
aliens wth drug convictions that are felonies under state |aw
should be renoved under expedited admnistrative proceedings.
Under these circunstances, we hold that the earlier renoval
proceedi ng was not “fundanentally unfair” and that the indictnent
for unl awful reentry should not be dism ssed as a violation of due
process of law. The judgnent of the district court is therefore

AFFI RMED.
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