UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-50672

AT&T COVMUNI CATI ONS OF THE SOUTHWEST, | NC.,

Pl ai ntiff-Appellee,
VERSUS

CI TY OF AUSTI N,

Def endant - Appel | ant.

No. 00-50103

AT&T COVMUNI CATI ONS OF THE SOUTHWEST, | NC.,

Pl ai ntiff-Appellee,
VERSUS

Cl TY OF AUSTI N,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

Bef ore DUHE, PARKER, Circuit Judges, and FOLSOM !, District Judge.

District Judge of the Eastern District of Texas,

sitting by
desi gnati on.



DUHE, Circuit Judge:

Thi s appeal challenges the district court's refusal to vacate
its prior judgnents for nootness. For the follow ng reasons, we
hold that this case is nobot, vacate the district court’s judgnents,
remand the case to the district court, and direct the court to
dismss it as noot.

BACKGROUND

AT&T Commruni cations of the Southwest, Inc. (“AT&T”) filed the
underlying lawsuit in the Western District of Texas in 1997. Init
AT&T al l eged that the Federal Tel econmunications Act of 1996 (the
“FTA’) preenpted Austin's nunicipal telecommunications franchise
ordi nance (“the ordinance”) and that the ordinance, therefore
violated the Constitution's Supremacy Cl ause. The district court
agreed. Specifically, the district court held that Austin through

t he ordi nance attenpted to charge AT&T for sonet hi ng ot her than the

use” of the city’s rights-of-way the FTA nmakes conpensable. See
47 U.S.C. §8 253(c) (limting the regul atory power of municipalities
to “manag[ing] the public rights-of-way or to requir[ing] fair and
reasonabl e conpensati on fromtel econmuni cati ons providers . . . for
use of public rights-of-way”). The court enjoined Austin from
enforcing the ordi nance. Austin appeal ed.

After both parties briefed the appeal, the Texas Legislature
enacted House Bill 1777. House Bill 1777 wvests in the Texas
Public UWility Comm ssion (“PUC’) plenary power to “establish a

uni form nethod for conpensating nunicipalities for the use of a
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public right-of-way by certificated tel econmuni cations providers.”
TeEX. LocaL Gov' 1. CooeE 8§ 283.001(c). House Bill 1777 prohibits
muni ci palities such as Austin fromdemandi ng of tel ecomruni cations
provi ders such as AT&T “any conpensation other than the fee” for
use of rights-of-way assessed by the PUC. Tex. LocaL Gov' 1. CoDE §
283.056(a)(1). House Bill 1777 also allows a muni ci pality
involved in litigation of the instant sort to elect to receive an
enhanced “base amount” of fees fromthe PUC in exchange for the
muni cipality’s waiver of its right to past due franchise fees and
repeal of its disputed franchise fee ordinance. Tex. LocAL Gov T.
CopE § 283.053(e).

Fol |l ow ng the passage of House Bill 1777, Austin waived its
rights to fees past due fromAT&T under the ordi nance, repeal ed the
ordi nance, and asked us to dismss its appeal and vacate the
district court's prior judgnent. W declined to do so and renanded
the case to the district court to determne “what effect, if any,

t he above descri bed action by the Gty of Austin has on the court's

existing judgnent . . . [and to] [t]ake whatever steps it considers
necessary to conclude this litigation.” The District Court then
entered an order holding that the case was not noot. Even after

Austin repeal ed the ordi nance, the court held, the city could sue
AT&T for fees past due under the ordinance and still attenpt under
House Bill 1777 to assess tel ecommuni cati ons conpani es fees i n ways
not authorized by the FTA. Hence, the district court reasoned, the
case was still “live.” The district court did not vacate its
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j udgnent and opi ni ons.

Foll ow ng shortly thereafter was a notion by Austin to alter
or anmend the order. The district court denied this notion. AT&T
here appeals its denial.

DI SCUSSI ON
| . Moot ness
This case is nobot. A case is nmoot “if the issues presented

are no longer live.” Canpanioni v. Barr, 962 F.2d 461, 464 (5th

Cr. 1992). Because we hold that the issue this case presents is
no longer live, our nootness determnation turns on our
under standi ng of what the issue here is. The issue is Austin’'s
right to charge AT&T fees under the ordinance. That issue is not
live. Austin cannot attenpt to collect from AT&T fees past due
under the ordinance. Austin is estopped from doing so because it
has waived repeatedly its right to past due fees from AT&T.
Austin, noreover, repealed the ordinance, so it cannot attenpt in
the future to assess AT&T fees under its terns. Since Austin
cannot further attenpt to collect any fees from AT&T under the
ordi nance, the issue whether the FTA prohibits Austin from doi ng

SO isS noot.?2

1. Vacatur
2 In other words, we think it “absolutely clear that the
al | egedly wongful behavior” — Austin’s attenpt to charge AT&T fees
under the ordinance — “[can]not be reasonably expected to recur.”
Friends of the Earth, Inc. v. Laidlaw Environnental Serv., lnc.

120 S. C. 693, 709 (2000).



Because this case is nobot, we vacate the district court’s
judgnents, remand the case to the district court, and direct the
court todismss it as noot. Mot cases nerit vacatur. See United

States v. Minsingwear, Inc., 340 US. 36, 39 (1950) (“[t]he

establ i shed practice of the Court in dealing wwth a civil case from
a court in the federal system which has becone noot is to reverse
or vacate the judgnent below and remand with a direction to
di sm ss”).

Vacat ur does not |ie, however, when the party seeking relief
fromthe district court’s judgnent — Austin in this case — “caused

the nootness by voluntary action.” U.S. Bancorp Mrtgage Co. V.

Bonner Mall Partnership, 513 U S. 18, 24 (1994). AT&T cont ends

that if this case is noot, the npbotness owes to Austin’s voluntary
action. W disagree. Wile Austin may have acted voluntarily in
foregoi ng fees past due under the ordinance in favor of the higher
“base amount” the new House Bill 1777 / PUC regine offers and in
repealing the ordinance, those acts did not cause this case to
becone noot. Texas’s passage of House Bill 1777 caused this case
to becone noot. House Bill 1777 drained this case of life by
maki ng Austin’s repeal of the ordinance a fait acconpli and by
establ i shing procedures through which the city could forego fees
past due from AT&T under the ordi nance and econom c incentives for

the city to do so.3 House Bill 1777, then, and not Austin’s

% Nanely, enhancenent of the “base anpunt” of fees Austin would
receive fromthe PUC in exchange for renouncing the right to fees
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responses to it, caused this case to becone noot.
CONCLUSI ON
Since the issues inthis case are no longer live, this caseis
noot. Because this case is nobot and its nootness was not caused
by Austin’s voluntary action, we vacate the district court’s
judgnents, remand the case to the district court, and direct the
court to dismss it as noot.

VACATED and REMANDED with instructions.

past due under the ordinance from AT&T.
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