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(Opinion March 1, 2001, 5 Cir., 2001, F.3d
Before GOODWIN*, GARWOOD, and JONES, Circuit Judges.
PER CURIAM:

() Treating the Petition for Rehearing En Banc as a Petition

for Panel Rehearing, the Petition for Panel Rehearing is DENIED. No
member of the panel nor judge in regular active service of the court
having requested that the court be polled on Rehearing En Banc

(FED. R. APP. P. and 5" Cir. R. 35), the Petition for Rehearing En Banc
is DENIED.

(X) Treating the Petition for Rehearing En Banc as a Petition

for Panel Rehearing, the Petition for Panel Rehearing is DENIED. The
court having been polled at the request of one of the members of the
court and a mgjority of the judges who are in regular active service

not having voted in favor (Fed. R. App. P. and 5" Cir. R. 35), the
Petition for Rehearing En Banc is DENIED.

Judge Stewart did not participate.

*

Circuit Judge of the Ninth Circuit, sitting by designation.



RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting from denial of
rehearing en banc:”

Last March, in United States v. Chapa-Grza, our court held
—in my view, erroneously —that Texas felony DW (at |east three
DW convictions) is not a “crine of violence” within the neaning
of 18 U S.C. 8§ 16(b) and, therefore, not an “aggravated fel ony”
for sentence-enhancenent purposes. 243 F.3d 921 (5th GCr. 2001).
This being an issue of exceptional inportance, | respectfully
di ssent fromour court’s refusal to consider this case en banc.

| .

Chapa- Garza began by distinguishing the definition of
crimnal violence in 8 16(b), which applies to sentencing of
aliens, fromthat found in U S.S.G § 4B1.2, which describes
career offenders. Chapa-Garza, 243 F.3d at 925-26. Central to
its holding was: the | anguage of 8 16(b) contenpl ates an
intentional use of force; and such force is that used to
effectuate the crine itself. 1d. at 926-27 (“[We ... hold ..
that a crinme of violence as defined in 16(b) requires
reckl essness as regards the substantial |ikelihood that the
offender will intentionally enploy force agai nst the person or
property of another in order to effectuate the conm ssion of the

crinme”.).

‘Edith H Jones, Circuit Judge, concurs in this dissent to
the extent that the difficulty of statutory construction in this
case and the far-reaching significance of the panel decision
shoul d have notivated our court to rehear this case en banc.



| respectfully submt that Chapa-Garza reached the w ong
result. 1In any event, the correct result is a close call. The
gravity of the issue is enhanced greatly by the fact that,
al though the issue arose in this appeal in the context of
sentencing, the sane statutory definitions arise in the civil
immgration context in determ ning whether an alien with a
conviction for felony DW is renovable. Therefore, | dissent
fromthe denial of rehearing en banc primarily because whet her
felony DW is an “aggravated felony” is an issue of exceptional
national inportance, affecting hundreds if not thousands of
aliens. See FED. R App. P. 35(a) (rehearing en banc nay be
ordered to secure uniformty in court’s decisions or when
proceedi ng i nvol ves question of exceptional inportance). The
attention this issue has recently received, the exacerbation of
the circuit split since Chapa-Grza was rendered, and the action
taken by the Board of Inmgration Appeals (BIA) in response to
Chapa- Garza highlight the inportance of the issue.

Early this year, prior to Chapa-Garza, the Tenth G rcuit
hel d not unreasonable the BIA' s conclusion that felony DW is a
crime of violence under 8§ 16(b) and, therefore, an aggravated
felony under 8 U S.C. 8§ 1101(a)(43)(F). Tapia Garcia v. INS, 237
F.3d 1216 (10th Gr. 2001); cf. Camacho-Marroquin v. INS, 188
F.3d 649 (5th Gr. 1999) (felony DW is “crime of violence” under

§ 16(b)), wi thdrawn, rehearing disnmi ssed by 222 F.3d 1040 (5th



Cr. 2000). Conpare Le v. U S Att’'y Gen., 196 F.3d 1352, 1354
(11th Cr. 1999) (holding conviction for causing serious bodily
injury while driving under the influence is “crinme of violence”
within 8 16(a) because one el enment of offense is actual use of
physi cal force, and declining to address scope of 8§ 16(b)).
Fol | ow ng Chapa-Garza, three circuits have addressed the
mens rea requirenent of 8 16(b), exacerbating the circuit-split.
The Second Circuit held a felony DW conviction under New York
| aw does not constitute a crinme of violence under 8§ 16(b) for
removal purposes. Dalton v. Ashcroft, No. 00-4123, 2001 W
822454 (2d Cr. 20 July 2001); but see id. at *7 (Wal ker, C. J.
di ssenting) (New York felony DW is crime of violence within 8§
16(b)). The Seventh Circuit, relying on Chapa-Garza, held DW is
not a crine of violence under 8§ 16(b) for renoval purposes
because it does not involve the intentional use of force. Bazan-
Reyes v. INS, No. 99-3861, 2001 WL 748157 (7th Gr. 5 July 2001).
The Ninth Grcuit held a reckless nmens rea is sufficient to
constitute a crinme of violence under 8 16(b), and, therefore,
i nvol untary mansl aughter is a “crine of violence”. Park v. INS,
252 F.3d 1018 (9th Cr. 2001). Yet even nore recently, the Ninth
Crcuit has held that, although 8 16(b) enconpasses both
i ntentional and reckl ess conduct, because California DW can be
commtted by nere negligence, it is not a crinme of violence

within 8 16(b). United States v. Trinidad-Aquino, No. 00-10013,
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2001 W 883719 (9th Cr. 8 Aug. 2001); but see id. at *6-7
(Kozinski, J., dissenting) (majority’s conclusion is contrary to
| aw of circuit and commobn sense).
Mor eover, Chapa-Garza stands in the way of the uniform
i npl ementation of our country’s immgration |laws. Recently, in
the Iight of Chapa-Garza and United States v. Hernandez- Aval os,
251 F.3d 505 (5th Gr. 2001), discussed infra, the BIA decided to
no | onger renove fromthe Fifth Grcuit those convicted of felony
DW. 1Inre Oivares, 23 | &N Dec. 148 (BI A 2001).
1.
A
Chapa-Garza interprets 8 16(b) erroneously. This is in
| arge part due to its failure to consider the underlying | aw of
Texas concerni ng what constitutes felony DW in that State.
1
In reaching the wong result, Chapa-Garza noted the
di fferences between the | anguage of 8§ 16(b), defining a crinme of
vi ol ence for purposes of sentencing under U S S.G 8§ 2L1.2 for
unlawful entry, and U S.S.G § 4Bl1.2, defining a career offender.
The difference, however, does not necessarily lead to distinct
results in their application.
Section 16(b) defines a crinme of violence as
any other offense that is a felony and that,

by its nature, involves a substantial risk
t hat physical force against the person or



property of another may be used in the course
of commtting the offense.

(Enphasi s added.) Section 4Bl1.2 defines a crine of violence as,
inter alia,

any of fense under federal or state |aw,

puni shabl e by inprisonnent for a term

exceedi ng one year, that — ... is burglary of

a dwelling, arson, or extortion, involves use

of expl osives, or otherw se involves conduct

that presents a serious potential risk of

physical injury to another.
(Enmphasi s added.)

Chapa- Garza contrasts 8§ 4Bl.2(a)(2)’'s reference to a risk of
injury to 8 16(b)’s nention of a risk of force. Chapa-Garza, 243
F.3d at 925. This distinction is immaterial, because it nerely
di stingui shes the cause fromthe effect. An injury would only
result fromthe use of force (be the application of force
intentional, reckless, unintentional), and the use of force could
result in injury. But see Dalton, 2001 W. 822454, at *5
(di stinguishing “risk of injury” and risk of the “use of physical
force”, reasoning “[t]here are many crinmes that involve a
substantial risk of injury but do not involve the use of force”).

In ny view, Chapa-Garza, in parsing the |anguage of § 16,
over | ooks the commobn-sense understandi ng of that |anguage. But
see, e.g., Bazan-Reyes, 2001 W 748157, at *5-10 (conparing
| anguage of 8§ 16(b) and § 4B1.2(1)). O course, principles of

statutory interpretation counsel reading the statute as a whol e,



so that each word has neaning. The opinion is correct that “by
its nature” requires | ooking at the offense categorically.
Chapa- Garza, 243 F.3d at 924. But, the | anguage “substanti al

ri sk” suggests a state of m nd of recklessness and cuts agai nst
interpreting the |anguage as referring to intentional conduct,
because it connotes sonething that may occur accidentally, not
sonething that is necessary to effectuate the offense.

Chapa- Garza, however, |ooked to a dictionary definition of
“use” to conclude that 8 16(b) refers to intentional conduct.
ld. at 926. Such a definition belies the conmmbn-sense usage of
the word in 8 16(b). It is true that “use” may nore often refer
to the intentional, rather than the accidental, use of force;

but, w thout question, force may be used accidentally.? Although

many precedent assune “use” refers to an intentional act, our
court has interpreted 8 16(b) to include both accidental and

intentional uses of force. See United States v. Gal van-

Rodri guez, 169 F.3d 217 (5th Cr.), cert. denied, 528 U S. 837
(1999) (concluding one reason unauthorized use of vehicle is
“crime of violence” under 8 16(b) is risk physical force may
accidentally be used during operation of vehicle, not solely

because physical force may be applied intentionally). Force may

Aebster’'s |ist of synonynms specifies “USE is general and
i ndi cates any putting to service of a thing, usu. for an intended
or fit purpose”. WEBSTER S TH RD NEW | NTERNATI ONAL DI CTI ONARY OF THE
ENGLI SH LANGUAGE UNABRI DGED ( Merri am Webster 1986). This suggests, of
course, that a purpose is not always intended.
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be “used” —“enployed” —wi thout a specific purpose in mnd.® In
fact, the words “substantial risk” in 8 16(b) suggest a | ack of
intentionality, for a risk is sonething that the actor hopes w |l
not, but may, happen. Moreover, it is not imrediately clear what
ot her word Congress woul d have enpl oyed to enconpass the

uni ntentional application of force: “substantial risk that

physical force ... may be in the course of conmtting the

of fense”. But see United States v. Rutherford, 54 F.3d 370, 372-
73 (7th Gr.) (“Adrunk driver who injures a pedestrian would not

describe the incident by saying he ‘used” his car to hurt

soneone. |In ordinary English, the word ‘use’ inplies intentional
availnment.”), cert. denied, 516 U S. 924 (1995). Conpare
US S G 8 4Bl.2(a)(2) (“involves conduct that”).

The hol ding that 8 16(b) requires “reckl essness as regards
the substantial |ikelihood that the offender will intentionally
enpl oy force”, Chapa-CGarza, 243 F. 3d at 927 (enphasis added), is
less than clear. “[l]ntentionally enploy” is substituted for the

statute’s “use”. How can a person be “reckl ess” regarding
whet her he will do sonething “intentionally”? 1In the continuum

of states of m nd, negligence, recklessness, and intentionality

®Even the Seventh Circuit in Bazan-Reyes used a word
synonynous with “use” to state its holding that specific intent
was not required: “[We hold that the | anguage of sec. 16(b)
sinply does not support a finding that a risk that one object
wll apply force to another is enough to constitute a crine of
vi ol ence under the statute”. 2001 W. 748157, at *10 (enphasis
added) .
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are, of course, distinct. Once the DW offense begins, the
gquestion is no | onger whether force will be needed to effectuate
the offense but, rather, whether it will be used accidentally
(recklessly) during the comm ssion of the offense. The
definition enployed in Chapa-Garza, replacing “use” with
“intentional use”, is particularly troubling in the context of
DW, which is crimnalized not because of what the driver intends
to do (operate a vehicle while intoxicated) but rather because of
t he uni nt ended consequences of that action (great risk to people
and property). Cf. Trinidad-Aquino, 2001 W. 883719, at *7
(Kozinski, J., dissenting) (“reckless conduct —drinking and
driving —causes the negligence and turns a civil tort into a
crimnal offense”).

An analogy to burglary of a dwelling (a “crinme of violence”
under 8§ 4B1.2), as in United States v. Parson, 955 F.2d 858 (3d
Cr. 1992), quoted by Chapa-Garza, 243 F.3d at 926, is not
hel pful: the dangers to people and property fromburglary of a
dwelling arise fromintentional acts, while in DW they result
fromunintentional acts. |In fact, Chapa-Garza quoted from Parson
explaining that “a drunk driver risks causing severe injury to
others on the road or in the car, but in nost cases he or she
does not intend to use force to harmothers”. Chapa-Grza, 243
F.3d at 926 (quoting Parson, 955 F.2d at 866). In one key way

burglary of a dwelling and DW are anal ogous: the actual use of
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force is neither an elenent of burglary nor of DW. See United
States v. Rodriguez-Guzman, 56 F.3d 18, 20 (5th G r. 1995) (“To
obtain a conviction under ... Texas burglary statutes, the state
need not prove the use, attenpted use, or threatened use of
physi cal force against the person or property of another.”
(citing ark v. State, 667 S.W2d 906 (Tex. C. App. 1984)
(building); Richardson v. State, 888 S.W2d 822 (Tex. Cr. App.
1994) (vehicle)).* It can be reasonably inferred fromthe nature
of both that the offender could foresee the substantial risk of
potential use of force during the comm ssion of either burglary
or felony DW.

I n addi tion, the conclusion that the offender nust

intentionally use force contravenes our court’s practice “not
[to] presune that a statutory crine requires specific intent in
t he absence of |anguage to that effect”. United States v. Mers,
104 F.3d 76, 81 (5th Gir.), cert. denied, 520 U S. 1218 (1997).
2.
The Texas Penal Code provides: “A person conmts an offense
if the person is intoxicated while operating a notor vehicle in a

public place.” Tex. PeENaL CooE § 49.04(a) (Supp. 1999) (enphasis

added). “If it is shown on the trial of an offense under Section

“But see Dalton, 2001 W. 822454, at *3 (“[We concl ude that
not all [New York felony DWs] are ‘by their nature’ ‘crimnmes of
vi ol ence’ because risk of physical force is not a requisite
el emrent of the New York DW offense.”).
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49.04 ... that the person has previously been convicted two tines
of an offense relating to the operating of a notor vehicle while
intoxicated, ... the offense is a felony of the third degree.”
TEX. PENAL CoDE § 49. 09(b).

In an extrenely inportant ruling, which appears to be at
odds with the plain wording of the underlying Texas DW statute
(“while operating”), Chapa-Garza states that DW is commtted at
the tinme the defendant begins driving. Chapa-Grza, 243 F. 3d at
927. | respectfully submt that, especially pursuant to the
intent and wording of 8§ 16(b) and in keeping with the Texas DW
statute, DW is instead a continuum Once he has begun to
operate the vehicle, an individual is guilty of DW,; but, the
of fense continues as |long as he continues driving (“while
operating”) the vehicle. Needless to say, the driver is subject
to arrest while he is driving the vehicle.

Chapa-Garza cites no authority to support its ruling that
DW nerely invol ves begi nning operation of the vehicle. Again,
and as quoted supra, the phrase “while operating” is used in the
Texas DW statute. Along this line, Texas courts have defined
“operating” as “exert[ing] personal effort upon [a] vehicle in a
manner that shows intentional use of the vehicle for its intended
pur pose” and “affect[ing] the functioning of a vehicle in a
manner that would enable the vehicle's use”. Barton v. State,

882 S.W2d 456, 459 (Tex. Ct. App. 1994). A driver exerts

13



personal effort not only when he begins operation of the vehicle
but also “while” he operates it.
3.

Al so, Chapa-Garza construed 8 16(b)’s phrase “in the course
of commtting the offense” to refer to the force necessary to
ef fectuate the offense. Chapa-Garza, 243 F.3d at 927. A nore
comon- sense understanding woul d be that the phrase al so
enconpasses the force used while effectuating the offense (i.e.,
while driving). Such an interpretation is particularly
reasonable in the context of drunk driving: First, as nentioned,
a DW offense continues as long as the person is operating the
vehicle; the risk that physical force will be used against the
person or property of another while the offense is being
commtted is obvious. Second, it can be reasonably inferred from
the nature of the offense of drunk driving that the offender
could foresee the potential use of force during the comm ssion of
the crime, even if not necessary to effectuate the crine itself.
Third, as nentioned, the primary reason DW has been crimnalized
is to protect others and their property from damage perpetrated
by the drunk driver.

4.

Finally, even if legislative history may suggest that DW

does not automatically fall within the category of a crinme of

violence, it nust be renenbered that the DW at issue is
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felony DW. The seriousness of the crinme and of the risk of
violence is obvious in that, as noted supra, a DW felony
conviction in Texas is at least the third DW offense commtted
by the defendant. Tex. PeNnaL CobE § 49.09(b). It goes w thout
sayi ng that soneone who has been arrested at |east three tines
for driving while intoxicated presents a real and great ri sk.
See Dalton, 2001 W. 822454, at *8 (Wal ker, C. J., dissenting)
(“[T]hat the offense [of felony DW in New York] requires two
prior drunk driving convictions increases the attendant risk.”).
In other words, while it may be that not every DW is a crine of
vi ol ence under 8§ 16(b) (an issue not at hand), a felony DW
certainly is.
B

Even assum ng the Chapa-Garza is correct, it is a very close
call. For exanple, the Governnent is correct in asserting that,
although it is dictum our court in Galvan-Rodriguez nade it
clear that one of the reasons the unauthorized use of a vehicle
is a “crime of violence” under § 16(b) is the risk that physical
force may accidentally be used during the operation of the
vehi cl e, not solely because physical force may be applied
intentionally to obtain access to the vehicle. 169 F.3d at 219.
Al t hough this dictumin itself does not create disuniformty in
the law, it indicates that the issue of what constitutes a crine

of violence is conplicated enough to nerit en banc review On
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top of this, the issue at hand is unquestionably of exceptional

i nport ance. The sentenci ng enhancenent at issue involves an
increase froma statutory maxi mum of two years to 20 years. See
8 US. C 8 1326(a)(2), (b)(2). This increase is for a good
reason. That drunk driving is an extrenely serious offense is
evidenced statistically: As of 1990, drunk drivers annually
caused over 25,000 deaths, approxinmately one mllion personal
injuries, and nore than $5 billion in property damages. M chi gan
State Police v. Sitz, 496 U S. 444, 451 (1990). A nore recent
study estimated that 2.6 mllion drunk driving crashes each year
victimze four mllion innocent people who are injured or have
their vehicles danaged. Statistics: CGeneral Statistics,
avai l abl e at http://ww. madd. org/ stats/stat_gen. SHTM. (| ast
visited 14 Aug. 2001). In 1999, seven percent of traffic
accidents were al cohol -rel ated but 40 percent of traffic
fatalities were. 1d.

In addition, and as noted, the sane statutory definitions
arise in determning whether an alien convicted for felony DW is
renovabl e. The renoval of aliens convicted of “aggravated
felonies” is provided for by 8 U S.C. 8§ 1227(a)(2)(A) (iii); that
section refers to the definition of “aggravated felony” in 8
US C 8 1101(a)(43), the same section referenced by the
guideline at issue for the case at hand, U S . S. G § 2L1. 2.

Section 1101(a)(43)(F) in turn references the definition of
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“crime of violence” found in 18 U.S.C. § 16. In Texas al one, the
I NS has renoved thousands of aliens convicted of felony DW and
approxi mately 500 such cases are pendi ng before the Board.

As noted, both the Seventh and Second Circuits have vacated
renoval orders by holding a felony DW is not a crine of violence
within 8 16(b). Dalton, 2001 W 822454; Bazan- Reyes, 2001 W
748157. Qur precedent would likely require us to do the sane,
extending our interpretation of 8§ 16(b) to apply to renoval
proceedi ngs as well as to sentencing. |n Hernandez-Aval os, our
court found cases arising in the crimnal context relevant to
immgration and renoval. 251 F.3d at 509. Hernandez- Aval os then
st at ed:

We fail to see the validity of interpreting
this statute differently based on this

di stinction between sentencing and
immgration cases; it is, after all, the sane
words of the sane phrase fromthe sane

statute that is being interpreted in each
i nst ance.

Previously, the BIA had concluded that Texas felony DW is a
crime of violence under 8§ 16(b) and therefore an aggravated
felony under 8 1101(a)(43)(F). See Matter of Puente-Sal azar,
InterimDec. 3412 (BI A 1999). Recently, as noted, the BIA,
recognizing the likelihood the interpretation of 8 16(b) for
pur poses of sentencing would be extended in our circuit to

removal proceedings as well, declined to apply Matter of Puente-
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Sal azar to renpval cases arising in our circuit. In re Qivares,
23 | &N Dec. 148 (relying on Hernandez- Aval os).
L1,
For these reasons, this case demands en banc review |

respectfully dissent fromour court’s refusing to do so.
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