IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40999

STATE OF TEXAS,
Peti ti oner- Appel | ant,
ver sus
REAL PARTIES In Interest, Including
Wal ter Unphrey, John O Quinn, John Eddie
WIlianms, Wayne Reaud and Harold Ni X,

Respondent s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Texas, Texarkana

July 23, 2001
Bef ore GARWOOD, JOLLY, and DeMOSS, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:
The district court entered a final judgnent, incorporating a

settl enment agreenent that supposedly ended the litigation between

the State of Texas and the tobacco industry. It should have been
expected that, when attorney’'s fees are in the billions, a string
of disputes would follow This appeal arises from the post-

settl enment controversy questioning the legitimacy of the

contingency fees awarded to counsel representing the state



(“Private Counsel”). Texas instituted this pre-litigation
di scovery proceeding in state <court for the purpose of
i nvestigating possible fraud and breach of fiduciary duty clains
agai nst Private Counsel. Private Counsel renoved the action to
federal court, claimng federal jurisdiction on the basis of the
settl enment agreenent and further arguing that the All Wits Act, 28
US C 8§ 1651, was applicable to protect the integrity of the
court’s judgnent froma collateral assault. Texas noved to renand,
asserting, inter alia, the absence of federal jurisdiction based on
the El eventh Amendnent. The district court, concluding that Texas
had submtted itself to the jurisdiction of the federal court,
deni ed the noti on and Texas has appealed. W find no basis in this
case for renoval jurisdiction under the AIl Wits Act. W further
conclude that the Texas Rule 202 discovery proceedi ng presents a
premature basis for asserting the district court’s jurisdictionto
protect the settlenent agreenent. W therefore reverse wth
instructions to remand this action to the state court from whence
it cane.
I

Taking a cue from sister states that targeted the tobacco
i ndustry, the State of Texas hired Private Counsel to file suit in
federal court agai nst several tobacco conpanies to recover nedi cal
costs and other expenditures associated with tobacco use. See

Texas v. Anerican Tobacco Co., No. 5:96-CV-91 (E. D Tex. 1996).




Suit was filed in March 1996. After 18 nonths of pre-trial
activities, the State and the tobacco conpanies entered into a
Conprehensive Settlenent and Rel ease Agreenent in January 1998.
Under the settlenent, Texas agreed to dismss its clains and the
t obacco conpanies agreed to pay $15.3 billion in danages. The
district court entered a final judgnent incorporating prior orders.
The paragraphs relevant to this appeal state that the district
court would retain exclusive jurisdiction over the provisions of
the settlenent and final judgnent.!? The final judgnent
specifically stated that all persons “who seek to raise any
objections or challenges in any forum to any provision of this
j udgnent are hereby enjoined fromproceeding in any other state or
federal court.” The settlenent agreenent also stated that “[t] he
settl enment negotiations resultinginthis Settlenment Agreenent have
been undertaken by the parties heretoin good faith.” Finally, the
settlenment provided for the paynent of attorney’'s fees by the

defendants to Private Counsel upon presentation of Private

The first paragraph of the conprehensive settlenent states:

Settling Defendants and the State of Texas acknow edge
that this Court has jurisdiction over the subject matter
of this action and over each of the parties hereto, and
this Court shall retain jurisdiction for the purposes of
inplementing and enforcing this Settlenent Agreenent.
The parties hereto agree to present any disputes under
this Settlenment Agreenent, including without limtation
any clains for breach or enforcenent of this Settl enent
Agreenent, exclusively to this Court.
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Counsel s estimate of reasonable costs and expenses.? Ruling on
Private Counsel’s notion for approval of their attorney’s fees, the
district court determned that the 15 percent contingency fee--
provi ded for by contract between the Attorney General and Private
Counsel at the outset of the litigation and totaling $2.3 billion--
was reasonabl e.

Thereafter, on January 30, 1998, several Texas |egislators
filed a mandanus action in Texas state court, which was renoved by
Private Counsel and then-Attorney General Dan Mrrales to federal
court. This mandanus action chal |l enged Moral es’s authority to bind
the State to a contingency fee arrangenent. Once renoved to
federal court, the legislators asserted that the fee agreenent
di spute could not be heard by the federal court because of Texas’s

El eventh Anmendnment inmunity.® See In re Senator Troy Fraser, No.

5:98-CV-45 (E. D. Tex 1998).

In June 1998, the parties to the fee arrangenent dispute

2That portion of the settlenent agreenent reads:

Settling Defendants will reinburse . . . Private Counsel
for reasonabl e costs and expenses i ncurred i n connection
wth this litigation. . . . In addition, wthin 30 days
after the date of this Settlenment Agreenent, Settling
Defendants shall . . . pay to [Private Counsel] an anount
equi valent to Private Counsel’s best estimate of their
reasonable costs and expenses. . . . Private Counse
shal |l provide Settling Defendants with an approxi mately
docunent ed statenent of their costs and expenses.

3Then- Gover nor George W Bush al so intervened to chall enge the
contingency fee arrangenent and the district court’s jurisdiction
under the El eventh Anendnent.



reached a Severance and Standstill Agreenent. The agreenent gave
Private Counsel the choice of either attenpting to enforce the
original contingency fee arrangenent or accepting a fee to be
determ ned by an arbitration panel. The agreenent, adopted by the

court, severed the fee dispute fromthe tobacco litigation. See |

re Private Counsel Fee Agreenent, No. 5:98-CV-270 (E.D. Tex. 1998).

I n Decenber 1998, the arbitration panel upped the ante when it
awarded Private Counsel nearly $3.3 billion in fees. In the
meantime, the Texas political stage was being rearranged. The
follow ng nonth, before Private Counsel had accepted the panel’s
award, the new Texas Attorney Ceneral, John Cornyn, noved to

dismss In re Private Counsel and noved to remand In re Fraser

based on the State’'s El eventh Anmendnent immunity.* On Novenber 5,
1999, the district court ruled on several outstanding notions and

i ssued a nenorandum opinion. See In re Fraser, 75 F.Supp.2d 572

(E.D. Tex. Nov. 5, 1999). The court denied the State’s notion to
dismss and the legislators’ notion to remand, finding that Texas
wai ved its Eleventh Amendnent immunity from clains regarding the
attorney’s fees agreenent by filing the initial tobacco litigation

in federal court. See also In re Private Counsel, 1999 W. 1022131

(E.D. Tex. Nov. 5, 1999).

Two weeks | ater, Private Counsel deftly elected to accept the

“Texas asserts that Cornyn also initiated an investigation
into the fiduciary conduct of Private Counsel during the tobacco
litigation at this tine.



arbitration award and, under the agreenent, waived their right to
sue under the initial fee arrangenent. Texas soon appeal ed the
district court’s Novenber 5 jurisdictional rulings to the Fifth
Circuit, and this court granted Private Counsel’s notion to dism ss
for nootness and vacated the district court’s underlying

jurisdictional decisions. Fraser v. Real Parties, Nos. 00-40024,

00- 40036, 00-40038 (5th Gr. July 10, 2000).

On April 27, 2000, the State filed the instant Rule 202
proceeding® in state court seeking to depose Private Counsel to
“Investigate potential clainms it believes it nay possess for
conversion and breach of fiduciary duty.”5® Private Counsel
i mredi ately renoved the action to federal court and filed a notion

for summary judgnment.’ Texas filed an energency notion to renand,

SRule 202 allows a party to petition a state court for
depositions in order to investigate potential clains. It reads:

A person may petition the court for an order authorizing
the taki ng of a deposition on oral exam nation or witten
guestions either:

(a) to perpetuate or obtain the person’s own testinony or
that of any other person for use in an anticipated suit;
or

(b) to investigate a potential claimor suit.

Tex. R Cv. P. 202.1.

6Specifically, the State sought to discover whether Private
Counsel shoul d have known t hat the fee agreenent was unenforceabl e,
whet her Private Counsel inproperly sought to benefit thensel ves at
the State’ s expense, whether tobacco litigation docunents were
withheld from the State, and whether docunentation supports the
expenditure of $40 mllion in | egal expenses on the case.

‘Because renoval is properly acconplished under 28 U. S.C. §
1441, and because the district court did not base its denial of the
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argui ng that the El eventh Anrendnent barred adj udi cation of the Rule
202 proceeding in federal court. On August 15, 2000, the district
court, in a very thorough and well -consi dered opi nion, denied the
motion to remand and, treating the case as renoved from state
court, found specifically that (a) the Rule 202 proceeding was a
“civil action” for renpval purposes under 28 U. S. C. § 1441; (b) the
i ssues in the petition, however, were not supplenental or ancillary
to the tobacco litigation;® (c) but nevertheless the court could
exercise jurisdiction over the Rule 202 petition under the Al

Wits Act, 28 U S.C. § 1651, to protect its judgnent; because

inter alia, (d) the El eventh Amendnent was no bar to the proceeding

State’s notion to remand on provisions of that statute, the Rule
202 proceeding was not actually “renoved” in any procedurally
cogni zabl e way. Neverthel ess, we use the term “renoval” to
describe the assertion of federal jurisdiction over this case for
the sake of clarity.

8Wile “[t]he doctrine of ancillary jurisdiction can hardly be
criticized for being overly rigid or precise,” Kokkonen v Guardi an
Life I nsurance Co., 511 U S. 375, 379 (1994), the district court
properly refused to assert ancillary jurisdiction over the Rul e 202
pr oceedi ng. In a case like this, the exercise of ancillary
jurisdiction over a claim with no independent basis for
jurisdiction is inproper “once judgnent [is] entered in the
original [suit].” Peacock v. Thonmas, 516 U S. 349, 355 (1996).
Sone cases suggest, however, that ancillary jurisdiction could
exi st over a subsequent claim when a federal court expressly
retains jurisdiction over a final judgnent or settlenent agreenent
and the two clains are “factual ly i nterdependent” or the subsequent
state court action would “effectively nullify” the federal
j udgnent. Kokkonen, 511 U S. at 379; Royal Ins. Co. of Anerica v.
Quinn-L Capital Corp., 960 F.2d 1286, 1292 (5th Gr. 1992).
However, as explained in this opinion, the Rule 202 proceeding is
not factually interdependent with the original tobacco litigation
and does not threaten to “effectively nullify” the federal
settl enent.




because the State had waived its immunity as to the tobacco

litigation and “all of its outgrowhs.” The district court

therefore denied Texas’s notion to renand. This appeal of the
order denying the remand fol | owed.
|1

Odinarily, we have appellate jurisdiction only over final

judgnents, which the district court’s order denying remand i s not.

We therefore nust first address this court’s authority to hear this

appeal of a non-final ruling. Private Counsel argues that we | ack

jurisdiction over this appeal because a district court’s remand

order is not appealable. B., Inc. v. Mller Brewing Co., 663 F.2d

545, 548 (5th Cr. 1981) (“Odinarily, a district court’s refusal
to remand an action is not in and of itself a final order and
cannot be reviewed unless and until a final judgnent has been

entered.”). However, the Suprene Court held in Puerto Rico

Aqueduct & Sewer Authority v. Metcalf & Eddy, Inc., 506 U S. 139,

143-45 (1993), that States “may take advantage of the collateral
order doctrine to appeal a district court order denying a claimof
El eventh Anendnent inmunity.” Gven that the denial of Texas’'s
El eventh Anendnent imunity is a non-frivolous issue in this case,

Puerto Ri co Aqueduct fully supports this court’s jurisdiction over

the present appeal.
Wth appellate jurisdiction established, we now turn to

address the primary jurisdictional inquiry in this appeal: whether



the district court erred by exercising renoval jurisdiction over
this state court action under the All Wits Act.
1]

The All Wits Act, 28 U . S.C. 8 1651 (a), provides:

The Suprene Court and all courts established by Act of

Congress may issue all wits necessary or appropriate in

aid of their respective jurisdictions and agreeable to

t he usages and principles of |aw
After acknow edging that it could not assert supplenental or
ancillary jurisdiction over the Rule 202 proceeding, the district
court found that the Al Wits Act authorized it to assert
jurisdiction over the Rule 202 state proceeding, despite no
i ndependent basis for federal jurisdiction over that proceeding.
The court reasoned that, particularly because it had retained
jurisdiction over the settlenent agreenent, it could assert its
jurisdiction under the Al Wits Act in order to protect and
effectuate its final judgnent, which incorporated the settlenent
agreenent. The State of Texas, however, argues that the All Wits
Act can provide no renoval jurisdiction over a matter not ot herw se
renovable and, even if it could, the Rule 202 petition is a
separate and distinct proceeding from the original tobacco
litigation and in no way threatens the settl enent agreenent.

Al t hough the Suprenme Court has held that the AIl Wits Act may
authorize a court to issue commands “as nmy be necessary or

appropriate to effectuate and prevent the frustration of orders it



has previously issued in its exercise of jurisdiction otherw se

obtained,” United States v. New York Tel ephone, 434 U. S. 159, 172

(1977), alnost 200 years of Suprene Court precedent establishes
that the Act, originally enacted as part of the Judiciary Act of

1789, cannot serve as an independent basis of jurisdiction. See,

e.q., dintonv. &Gldsmth, 526 U S. 529, 534-35 (1999); Rosenbaum

v. Bauer, 120 U S. 450, 458 (1887); Mintire v. Wod, 11 U S

(Cranch) 504, 506 (1813). Accordingly, this court has simlarly
held that “section 1651(a) is not an independent grant of

jurisdiction.” In re MBryde, 117 F.3d 208, 220 (5th Cr. 1997).

Consi dering these hoary precedents of the Suprene Court, sone
circuits have cone to the conclusion that 8§ 1651 may not be used as
a renpval statute to allow a federal court to assert jurisdiction
over a purely state court action. These circuits have applied the
Act to enjoin state court proceedings when those state actions
threatened to disrupt prior orders of the court but have refused to

aut hori ze “renpval” under the Act. See Pacheco de Perez v. AT&T

Co., 139 F.3d 1368, 1379-80 (11th Gr. 1998); Hllman v. Wbl ey,

115 F. 3d 1461, 1468 (10th G r. 1997); Westinghouse Electric Corp.

V. Newman & Holtzinger, P.C, 992 F.2d 932, 937 (9th G r. 1993);

Tel econmmuni cati ons Research and Action Ctr. v. FCC, 750 F.2d 70, 76

(D.C. Cr. 1984)(citation omtted)(finding that, while the Act is
not an i ndependent source of jurisdiction, it can be utilized in a

mandanus action to “aid” a court if it has jurisdiction over a
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“past, present, or future” action).® Several of these courts have
held that, when a federal court has jurisdiction over an action,
the AIl Wits Act grants jurisdiction to issue wits “necessary or
appropriate in aid of” that jurisdiction. Such power would permt
a district court to enjoin actions in state court but only where
necessary to prevent relitigation of an existing federal judgnent
or otherwi se to protect federal court orders.

On the other hand, sone courts have given the All Wits Act a
considerably nore expansive reading to permt renoval of a state
court action to the federal court for adjudication even though the

action was otherwi se non-renovabl e. See, e.q., NAACP V.

Metropolitan Council, 144 F. 3d 1168, 1170-71 (8th Cr. 1998); Davis

v. danton, 107 F.3d 1044, 1047 n.4 (3d Gr. 1997); Sable v.

Ceneral Motors Corp., 90 F.3d 171, 175 (6th Gr. 1996) (finding

renmoval jurisdiction proper under the Act where necessary to
protect federal judgnments from state proceedings that would
“seriously interfere wth” federal consent agreenents); In the

Matter of VMS Sec. Litig., 103 F.3d 1317, 1323 (7th Gr. 1996); In

re Agent Orange Prod. Liab. Litig., 996 F.2d 1425, 1431 (2d GCr.

1993) (explicitly authorizing “[a] district court, in exceptiona
circunstances, [to] wuse its Al Wits authority to renpbve an

ot herwi se unrenovable state court case in order to effectuate and

Wil e none of these circuits has yet to authorize renoval
under the All Wits Act, only the Tenth Circuit has categorically
held that the Act can never facilitate renoval, regardl ess of the
ci rcunst ances.

11



prevent the frustration of orders it has previously issued.”).

Agent Orange is perhaps the nost famliar of this genre

There, a group of plaintiffs attenpted to revive tort litigationin
state court that involved virtually identical clains addressed in
a federal court-approved settlenent--a settlenent that expressly
barred those prior class nenbers frominstituting such an action
agai nst defendants. The defendants renpved the actions to federa
court and the court dism ssed those clains barred by the prior
settl enent. The Second Circuit wupheld the district court’s
exercise of jurisdiction under the Al Wits Act, noting that
“exceptional circunstances” existed that authorized the renoval of
t he ot herw se unrenovabl e state action. 1d. at 1431.

VMS Securities is also a noteworthy case permtting renoval

under the Al Wits Act. There, a federal court approved a
settlenent in a securities fraud class action suit that provided
for the release of all further related clains by the class
plaintiffs. Thereafter, a group of class plaintiffs filed suit in
state court asserting fraud and breach of fiduciary duty clains
agai nst the sane defendants, claimng that they were wongfully
induced to join the prior class settlenent. The Seventh Circuit,

citing Agent Orange, held that the district court could assert

renmoval jurisdiction over the state | aw actions under the All Wits
Act for the purpose of dismssing those clains because the court

explicitly had retained jurisdiction over the initial class action

12



settl enent. ld. at 1323.

Yet, the principle reflected in both Agent Oange and VM

Securities--that an otherwi se non-renpbvable action is renovabl e
under the All Wits Act--nust be questioned in the |ight of the

Suprene Court’s decision in Rivet v. Reqgions Bank of Louisiana

(Rivet 1), 522 U S. 470 (1998). In Rivet I, a Bankruptcy Court
approved the sale of a |leasehold estate to a Bank and, after
acquiring the entire property, the Bank sold the land to
Fount ai nbl eau Storage Associates (FSA). The holders of a second
nmortgage on the land sued in state court, alleging that the
property had been transferred in the bankruptcy proceedi ng w t hout
satisfying their rights as nortgage holders. FSArenoved the state
action to federal court, arguing that the Bankruptcy Court’s orders
had resolved the petitioners’ rights and that the All Wits Act
provi ded federal -question jurisdiction for the case to be renoved
for federal court resol ution.

The Suprene Court thought the argunent a poor one; it held
that claim preclusion based on a prior federal judgnent is a
def ensi ve plea that provides no basis for renoval. 1d. at 476. 1In
so hol ding, the Court enbraced a strict reading of 28 U S.C. § 1441
(the renoval statute) and reenphasized the limted circunstances
under which an action in state court can properly be renoved to

federal court.® Wth R vet standing as sentry, it would be bold

PRi vet al so calls into doubt the hol ding of Baccus v. Parrish
45 F.3d 958 (5th Cir. 1995). In Baccus, a federal settlenent

13



indeed to read the Al Wits Act as authorizing renpoval of an
ot herwi se unrenovabl e action. !
Even accepting the renote proposition that renoval still can

be proper under the All Wits Act in the face of “extraordi nary

agreenent ended a suit involving Texas schools for the nentally
retarded. Baccus, the parent of a nentally retarded child, later
filed suit in state court challenging the inplenentation of the
settl enent agreenent. The action was renoved to federal court.
Renoval , however, was not based on the Al Wits Act, but instead
on the general renoval statute, 28 U S C 8§ 1441. W concl uded
t hat renoval was proper where a clai mbrought in state court “seeks
to attack or underm ne an order of a federal district court.” [d.
at 960. The court reasoned that, although the cause of action was
brought under the | aws of Texas, “courts will typically | ook beyond
the face of a conplaint to determ ne whether renoval is proper.”
Id. at 960. Gven Rivet's clear instructionthat it is inproper to
| ook beyond the face of a well-pleaded conplaint to determ ne the
propriety of renpval, 522 U S. at 475, and given that the Baccus
def endant chose--either wittingly or unwittingly--not to rely on
the AIl Wits Act as support for renoval, our decision in Baccus
retains little precedential value and is, in any event, not
applicable to the issues we address in this appeal.

HUSignificantly, on remand in Rivet this court illustrated how
a federal court’s injunctive powers--as contrasted wth renoval --
under the All Wits Act can be used to prevent the frustration of
its orders inlater state court proceedings. Follow ng the Suprene
Court’s decisionin Rivet I, FSAfiled suit in federal court under
the AIl Wits Act, seeking injunctions against further proceedi ngs
in state court by the petitioners. The petitioners, neanwhile
proceeded with their case in state court. The district court
enjoined any litigation in state court regarding the second
nortgage that had been decided by the Bankruptcy Court. The
petitioners challenged the district court’s jurisdiction to issue
the injunction, and this court held that, while the All Wits Act
is not jurisdictional, the injunction was authorized because
“Jurisdiction is based on the original case” and “it is not
necessary for the district court to have jurisdiction over the
second suit as an original action.” Regions Bank of Louisiana v.
Rivet (Rivet Il1), 224 F.3d 483, 493 (5th Gr. 2000).
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circunstances,”'? and further accepting that the procedura
requi renents for renoval under 8§ 1441 pose no barrier to the use of
the All Wits Act to bring a state court matter into federal
court,®® the Rule 202 proceeding in this case clearly does not
present such facts or circunstances. The proceeding is only an
investigatory tool. Both the State and Private Counsel can only
specul ate as to the eventual outcone of the probe. This pending

state court action over which the district court exercised § 1651

12The breadth and specificity of the renoval statutes, found
at 28 U . S.C. § 1441, et seq., suggests that federal courts should
not read ot her statutes as providing additional, ad hoc avenues for
renmoval . The Suprene Court’s characterization of the AIl Wits Act
as “filling the interstices of federal judicial power” in
Pennsylvania Bureau of Correction v. United States Mrshals
Service, 474 U S. 34, 41 (1985), gives credence to the argunent
that the Act should never be used to supplenent the renoval
st at ut es:

The All Wits Act is a residual source of authority to
issue wits that are not otherwi se covered by statute.
Where a statute specifically addresses the particul ar
issue at hand, it is that authority, and not the Al
Wits Act, that is controlling.

Id. at 43 (enphasis added). See also Joan Steinman, The Newest
Frontier of Judicial Activism Renoval Under the All Wits Act, 80
B.U L. Rev. 773 (2000).

13The explicit and detail ed procedural guidelines for renoval
outlined by Congress support a finding that renoval under the A
Wits Act, particularly in this case, is inappropriate. 28 U S. C
8§ 1446(a) requires that any claim filed in state court and
thereafter renoved “shall” be renoved to the federal district court
“for the district and division wthin which such action is
pending.” Texas filed its Rule 202 proceeding in Harris County
state court, located in the Southern District of Texas. |n order
to bring the proceeding before the court that had i ssued the final
judgnent in this case, however, Private Counsel “renoved’” the
proceeding directly to the Eastern District of Texas, Texarkana
Di vi si on.
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jurisdiction ultimately may or may not pose an actual threat to the
federal tobacco settlenent. The investigation could lead to no
further action, or it could result in a cause of action not
contenpl ated or covered by the settl enent agreenent; or, indeed, it
may lead to the institution of a cause of action for which the
i nvocation of, at |least, the injunctive powers of the All Wits Act
woul d be tinely and appropriate. |In any event, the federal courts

cannot preclude the State of Texas from investigating potenti al

clains in the mlieu of the Texas courts--pursuant to Texas | aw -
unl ess and until such investigation poses an actual threat to the
settlenent agreenent. Private Counsel’s claimthat such a threat
exists i s premature.

We recogni ze that if, at sone point in the future, the State
attenpts explicitly to upset provisions of the settlenent agreenent
in state court, circunstances nmay well dictate that the proceeding
be enj oi ned. | ndeed, we will not decide today whether, under

“extraordi nary circunstances,” the case nay be “renoved” to federal
court wunder the Al Wits Act. In the absence of such
extraordi nary circunstances, however, that indi sputably denmand such
a course of action as absolutely necessary to vouchsafe the central

integrity of the federal court judgnent, we hold that the All Wits

Act cannot be enployed as a vehicle for renoval .

“Because we find no basis for federal jurisdiction in this
case, we need not address the other issues raised in this appeal--
the scope of Texas’'s El eventh Amendnent inmunity and whet her the
Rul e 202 proceeding was a “civil action” for renoval purposes.
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|V
In sum we hold that the district court erred in exercising
its jurisdiction under the AIl Wits Act and in denying the State’s
nmotion to remand. We therefore reverse and remand to the district
court with instructions to remand the Rule 202 proceeding to the

Texas state court fromwhich it was renoved.

REVERSED AND REMANDED
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