IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40948
Summary Cal endar

Chelio Muniz, Jr.,
Pl ai ntiff-Appellant,
ver sus

City of Harlingen; Jim Schoepner; Robert S. Archer; Joe Vasquez,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

April 19, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM

Plaintiff Miniz brought this § 1983 action alleging that
defendants violated his right to due process of the | aw by making
fal se and def amatory st atenents about hi mwhen asked for references
by a prospective enployer. The district court dismssed his
conpl aint under Rule 12(b)(6) for failure to state a claim The
district court reasoned that, to overcone the qualified immunity of
t he defendants, Miuniz would first have to show the deprivation of
a clearly established constitutional right. Since there is no
federal constitutionally protected interest in future enploynent,

the district court reasoned, Miuniz had nmade no such show ng.



We agree with the district court, and wite only to clarify
t he di sposition of one of Muni z’s argunents on appeal. Muini z urges
that we apply Phillips v. Vandygriff.! In that case, the plaintiff
showed that, by industry custom all banks consulted Comm ssi oner
Vandygri f f before hiring people to nmanagerial positions.
Accordi ngly, the court held, Vandygriff’s approval constituted a de
facto license, wthout which no one could nanage a bank in the
State of Texas. That license could not be arbitrarily denied
W t hout due process of |aw.

This case is critically different. Miniz does not all ege that
security agencies generally apply to these defendants to seek their
approval before hiring a new security guard. The only reason these
defendants’ input was sought in this case at all is that Miniz
listed the Departnment as his fornmer enployer. W decline Miniz’'s
invitation to expand Phillips to reach such situations. The
situation in which a prior enployer’s reference is necessary only
for a former enployee is exactly the situation covered by the
general rule: one has no constitutionally protected interest in
future enploynent. De facto licensing only arises where the
def endant hol ds sone form of gatekeeping role generally - not
where the defendant’s gatekeeping function is specific to the
plaintiff merely because the plaintiff used to work for the

def endant .

1711 F.2d 1217 (5th G r. 1983).
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Accordingly, the judgnent of the district court is

AFF| RMED.



