IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40946

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

GURMAI L SI NGH and HARJI T DHESI
Def endant - Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

August 10, 2001
Before JOLLY, DeMOSS and STEWART, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Thi s appeal brings before us the convictions of Gurmail Singh
and Harjit Dhesi, who were convicted for harboring aliens for
comercial gain, in violation of 8 US C § 1324. Si ngh was
i ndicted, but acquitted, of a felon in possession of a gun charge
inviolation of 18 U.S.C. 8§ 922(g)(1). On appeal, Singh chall enges
the district court’s failure to sever that count in the indictnent
fromthis trial. Singh argues that the count was unrelated to the
har bori ng charge, and, because inclusion of the count allowed the

governnent to introduce inflanmmatory evidence against him



i ncl uding a fel ony convi ction and possessi on of vari ous weapons, he
was unfairly and irreparably prejudiced by the district court’s
abuse of discretionin failing to sever that count fromthis trial.
Bot h defendants appeal a series of evidentiary rulings, the jury
instructions and the failure to conpel the production of docunents.
Because we hold that the only reversible error is the district
court’s failure to sever the felon in possession charge, we affirm
Dhesi’ s convi ction and sentence, but reverse Singh’s conviction and
sentence and remand for further proceedings.

I

Appel lants Singh and Dhesi operated convenience stores in
north Texas. In early 1999, they hired three aliens fromlindia to
work at their conveni ence stores. The aliens were all enpl oyees or
former enpl oyees  of | nt ernati onal Forestry Services, an
organi zation that had arranged for the individuals to cone to the
United States on work visas.

On August 20, 1999, federal agents executed an INS
admnistrative arrest warrant on Singh at his residence. Si ngh
consented to a search of his bedroom This search produced a
phot ograph of Singh, a convicted felon, holding an assault style
weapon in front of a 1996 calendar.? One of the officers

recogni zed t he background of the photograph as the back roomof one

1On February 9, 1996, Singh pled guilty to the federal felony
of unl awful possession of food stanps and was sentenced to serve
three years’ probation. It is unclear exactly when the phot ograph
was taken.



of Singh’s conveni ence stores.

Later that afternoon, the officers entered the conveni ence
store and sought consent to search from the clerk in charge.
Al t hough they obtained witten consent to search, the district
court held that this search was illegal because the | anguage
barrier prevented the consent frombeing know ngly and voluntarily
given. During the search of the back room the officers found two
i ndi viduals who stated that they, as well as the clerk in the front
of the store and another individual, were illegal aliens fromlndia
who lived in the back room and worked in the defendants’
conveni ence stores. The officers al so found a handgun (the subj ect
of Count Four of the indictnment) and the passports of three of the
four Indian nationals who lived in the back room

A few days later, the officers returned to the convenience
store in an attenpt to find the Indian nationals. Although they
had di sappeared fromthe area,? later, a man who had purchased one
of the convenience stores fromthe defendants cooperated with the
officers in an attenpt to locate them Eventually, the aliens
agreed to cooperate with the United States in the prosecution of
Si ngh and Dhesi .

On January 12, 2000, a grand jury indictnent charged Dhesi and

Singh with three counts of harboring illegal aliens for commerci al

2At trial, the aliens testified that Singh and Dhesi kicked
themout of the apartnment wi thout their bel ongings and told themto
fl ee the area.



advantage, in violation of 8 U S . C. 88 1324(a)(1)(A(iii), 1324
() (DA (V)(I'l1) and 1324 (a)(1)(B)(i). A fourth count charged
Singh with being a felon in possession of a firearm in violation
of 18 U S.C. 8§ 922(g)(1). The judge granted a notion to suppress
evidence--that is, the passports and the handgun--arising out of
the search of the conveni ence store because the |anguage barriers
prevented effective consent. The jury found both defendants guilty
on the three counts of harboring illegal aliens. Singh, however,
was acquitted on the count of possession of a firearm Dhesi was
sentenced to four nonths of house arrest and three years’ probation
and was directed to pay a $9,000 fine. Singh was sentenced to ten
mont hs in prison.
I

On appeal, Singh argues that his convictions should be
reversed because the district court abused its discretion by
failing to sever Count Four--the felon in possession of a firearm
char ge--because this count was unrelated to the harboring counts
and it allowed the governnment to introduce highly prejudicial
evidence that resulted in an unfair trial on the renaining counts.
That evidence included Singh’s purported earlier involvenent in a
firearnms deal, photographs depicting Singh holding an assault
rifle, testinmony that Singh perpetually carried a firearm and
evidence that Singh had previously been convicted of a felony--
unl awf ul possessi on of food stanps.

We review a district court’s denial of a notion for severance
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for abuse of discretion. United States v. Bullock, 71 F.3d 171,

174 (5th Cr. 1995). The district court’s decision should not be
reversed unless there is “clear, specific and conpelling prejudice
that resulted in an unfair trial.” |d.

The prelimnary inquiry in reviewi ng the denial of a notionto
sever is whether initial joinder was proper under Federal Rule of

Crimnal Procedure 8(a). United States v. Holloway, 1 F.3d 307,

310 (5th Gr. 1993). Under Rule 8(a), offenses may be charged in
the sane indictnent when they “(1) are of the sane or simlar
character, or (2) are based on the sane act or transaction, or (3)
are connected together or constitute parts of a commobn schene or
pl an.” Id. Joinder of charges is the rule rather than the
exception, and Rule 8 is broadly construed in favor of joinder.
Bul l ock, 71 F.3d at 174.

The governnent contends that the weapons charge is connected
to the harboring charges because Singh threatened the aliens with
violence to maintain control over them and therefore is part of a
common schene or plan. The alleged |ink between t he weapons charge
and the harboring charge, however, is tenuous at best. There was
no significant evidence that Singh used the gun described in the
indictnment to intimdate the aliens. In fact, the governnent
produced evi dence only that Dhesi, not Singh, had threatened one of
the aliens with a weapon. Although the aliens testified that they
were aware that Singh had a handgun under the counter of the store,
and in the ceiling of the bathroomof the apartnent in the back of
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t he conveni ence store, there was no evidence that Singh threatened
the aliens with the gun or intended to use it against them
Because there was no evidence that Singh’'s all eged possession of
the gun had any connection to his housing and hiring of illega
aliens, the gun count was unrelated to the harboring count. Thus,
initial joinder was not appropriate.

Even though the counts were inproperly joined, reversal is
only appropriate if there is clear evidence of prejudice resulting

inan unfair trial. Bullock, 71 F.3d at 174. In United States v.

Hol l oway, 1 F.3d 307, we found reversible error when a robbery
charge was not severed from a count charging the defendant wth
possession of a firearmat the time of his arrest, which occurred
two nonths after the robberies. W recognized that “evidence of a
prior conviction has | ong been the subject of careful scrutiny and
use at trial” because of the danger that the jury m ght convict,
not based on the evidence, but because it feels the defendant is a
“bad person.” |d. at 311. W saw nothing to connect Holl oway’s
possession of the particular weapon to the burglary. Finally,
because the jury was i nformed nunerous tines that the defendant was
a convicted felon, that he was “a bad and dangerous person ‘by his

very nature, we held that the failure to sever prejudiced
Hol | oway and resulted in an unfair trial. [d. at 311-12.

Here, before the trial even began, the jury was told that
Singh was a convicted felon when the jury was read the indictnent.

Al t hough the district court did not allow the governnent to offer
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evi dence of Singh's prior conviction until the court found that the
gover nnent had sustained its burden of proof on the other el enents
of Count Four, the governnent, in the course of trying to prove the
gun count, was permtted to introduce photographs of Singh wth
assault type weapons and testinony that Singh had been involved in
afirearns transaction with other Sikhs. These events had occurred
in 1994. Al t hough el even firearns were confiscated from Singh

they were all found to be |egal and eventually returned to Singh.
It is true that the district court included a jury instruction that
the previous conviction could not be used for any purpose other
t han deciding the felony el ement of Count Four.® But the el enent
of the harboring of fense that was nost seriously contested by Singh
was his all eged know edge that the I ndians were working illegally,
know edge that he denied. Thus, with Singh’s credibility in the
bal ance on a critical elenent of the offense, evidence that Singh
formerly had been convicted of a felony, had engaged in a
transaction involving firearns, and perpetually carried a firearm
was arguably determ native as to whether the jury woul d believe him
on this crucial issue of fact. Furthernore, the evidence on the

gun charge was weak (the weapon listed in the indictnent was

3Al t hough we have not ed t hat possible prejudice resulting from
the failure to sever charges may be cured with proper instructions,
see Bullock, 71 F.3d at 175, not severing the unrel ated charge here
allowed the introduction of a variety of highly prejudicial
evi dence and all owed Singh to be “unjustifiably tried, at least in
part, on the basis of who he was and not on the basis of the
materi al evidence related against him” Holloway, 1 F.3d at 312.
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suppressed because it was found during the search of the
conveni ence store) and the jury ultimately found Singh not guilty
on Count Four. W therefore conclude that the inclusion of the
weakl y supported firearmcharge, and the evi dence that was adm tted
based on its relevance to this count, seriously and inproperly
prejudiced Singh. In short, it resulted in an unfair trial. Thus,
because initial joinder was i nappropriate and the failure to sever
was prejudicial, we hold that the district court’s denial of
Singh’s notion for severance constitutes an abuse of discretion,
whi ch, under the circunstances here, requires that we reverse
Singh’ s convicti on.
1]

Al t hough the district court abused its discretion in failing
to sever Count Four, the evidence that was introduced as a result
of this charge prejudiced only Singh, not Dhesi. We cannot,
therefore, reverse Dhesi’s conviction on this basis. W wll
consider, then, the other issues raised on appeal that are said to
af fect Dhesi’s conviction.

Dhesi contends that the district court erred in failing to

suppress the testinony of the threeillegal aliens. He argues that
their identity would not have been discovered but for the illegal
search of the convenience store. Al t hough the district court

suppressed ot her evidence fromthe search, it held that suppression
was unnecessary because the witnesses’ testinony was too attenuated
fromthe illegal search and because the w tnesses inevitably would
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have been di scovered.

As a general matter, the exclusionary rule prohibits the
introduction at trial of all evidence that is derivative of an
illegal search, or evidence known as the “fruit of the poi sonous

tree.” United States v. G osenheider, 200 F.3d 321, 327 (5th Gr.

2000). The exclusionary rule is intended to put the police in the
sane position--not a worse position--than they woul d have been in
if the m sconduct had not occurred. 1d. Oherw se suppressible
testinony or evidence should be admtted if it derives from an
i ndependent source, if the link to the illegally secured evidence
is attenuated, or if it would inevitably have been discovered

without the aid of the illegally obtained evidence. United States

v. Mller, 666 F.2d 991, 995 (5th Cr. 1982). To satisfy the
i nevi tabl e di scovery exception to suppression, there nust have been
a reasonable probability that the evidence would have been
di scovered froman untainted source. 1d. at 996-97. W reviewthe
district court’s findings of fact supporting the denial of a notion
to suppress under a clearly erroneous standard and review the

district court’s conclusions of |aw de novo. G osenhei der, 200

F.3d at 326-27.
The Suprene Court has di stingui shed bet ween i nani nat e evi dence
produced by an ill egal search and wi tness testi nony whose source i s

found in the Fourth Anmendnent transgression. United States v.

Ceccolini, 435 U S. 268, 275-78 (1978). Al t hough both types of
evidence can be excluded, exclusion of live wtness testinony
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requires a “closer, nore direct link” to the illegal evidence and
a consideration of the free will of the witness. 1d.

Here, the governnent had obtai ned an arrest warrant for Singh,
and the store was under surveillance. Governnent agents had noted
the other individuals entering the store premses fromthe rear.
One of the illegal aliens was waiting on custoners in the front of

the store, which was open to the public. The aliens voluntarily

agreed to be interrogated after the illegal search, and the store
clerk was a cooperating wtness. These facts add up to a
reasonable probability that, during the course of t he

i nvestigation, the governnent inevitably would have lawfully
di scovered that the aliens lived in the conveni ence store, even if
the illegal search had never occurred. The district court
therefore did not err in refusing to suppress the testinonial
evi dence of the w tnesses.

Finally, Dhesi challenges a variety of other trial and
di scovery determ nations by the district court. W find no nerit

in any of these contentions.* W therefore affirm Dhesi’s

“Specifically, Dhesi argues that the district court abused its
discretion by: (1) excluding testinony relating to the aliens
paynment for visas to the United States, (2) excluding expert
testi nony on whether the defendants woul d have been aware of the
aliens” immgration status if they had conplied wth federal
enpl oynent regulations, (3) failing to conpel the production of
docunents, and (4) incorrectly addressing the jury on the required
mental state and on federal regulations relating to the hiring of
al i ens. Because none of these rulings constituted “clear .
abuse that resulted in the deprivation of sonme substantial right of
a party,” United States v. Okoronkwo, 46 F.3d 426, 435 (5th Cir.
1995), and we are not left with an “ineradicable doubt” as to
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convi ction and sentence.
|V

I n concl usi on, we REVERSE Si ngh’s conviction and sentence on
all counts and REMAND for further proceedi ngs not inconsistent with
this opinion because we hold that the district court abused its
di scretion in denying Singh’s notion to sever Count Four. Because
we find no other reversible error, however, Dhesi’s conviction and
sentence are AFFI RVED

AFFI RVED in part; REVERSED and REMANDED in part.

whet her the jury was properly guided, MCoy v. Hernandez, 203 F. 3d
371, 375 (5th Gr. 2000), we find no reversible error in Dhesi’s
convi ction.
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