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June 22, 2001
Before KING Chief Judge, and JONES and STEWART, Circuit Judges.

KING Chief Judge:

Petitioner-Appel |l ant Johnny Joe Martinez, a Texas death-row
i nmat e, appeals the district court’s denial of his 28 U S. C
§ 2254 petition challenging his conviction and death sentence.

For the follow ng reasons, we AFFIRM

| . FACTUAL BACKGROUND



On July 15, 1993, nineteen-year-old Johnny Joe Martinez
robbed a convenience store in Corpus Christi, Texas and nurdered
Cl ay Peterson, a college student working alone at the store.
According to the facts devel oped at trial, at approximately 3:00
a.m, Mrtinez drove to the 7-El even conveni ence store with
Ernest Wortmann, ! an individual Martinez had net earlier that
evening at a nightclub. Martinez testified to having consuned
twelve to thirteen al coholic drinks during an eveni ng spent
frequenting nightclubs. Martinez and Wortmann had left the |ast
ni ghtclub near closing tine, planning to neet friends at a | ocal
park. As they were driving, Wrtnmann's car began overheati ng.

Because of this car trouble, they pulled into the 7-El even
parking lot. Martinez entered the conveni ence store and asked
Pet erson where the restroomwas | ocated. After using the
restroom Martinez proceeded to shoplift several itens fromthe
store. Martinez exited the store and rejoi ned Wrtnmann.
Martinez testified that as they waited for the car to cool down,
Wrtmann told Martinez that he used drugs, needed noney, and was
recently out of jail for robbing convenience stores. Martinez

testified that he jokingly suggested to Wrtnmann that Wrtnmann

1 There is sonme discrepancy on the proper given nanme of

M. Wrtmann. The State refers to himas “Paul Wrtmann.” In
the direct appeal of this case, the Texas Court of Crim nal
Appeal s refers to himas “Ernest Wortmann.” W adopt the latter

desi gnation



should rob the 7-Eleven. Martinez testified that the two nen
then di scussed how easy it would be to rob the store.

At approximately 3:20 a.m, Martinez re-entered the store.
The security canera vi deotape shows Martinez asking Peterson for
sonething fromthe store. As Peterson turned to retrieve the
item Martinez grabbed himfrom behind and put a small pocket
knife to his throat. Martinez then forced Peterson around to the
cash register. Peterson opened the cash register and all owed
Martinez to renove the noney. Martinez then stabbed Peterson in
t he neck once or twce, and Peterson fell face first on the
floor. Wen Peterson tried to get up, Martinez stabbed him
several nore tinmes in the back. The evidence denonstrated that
Pet erson was stabbed eight tinmes. |In addition, the nedical
exam ner testified that Peterson suffered several scratches on
hi s neck and defensive wounds to his hands.

After committing the crine, Martinez wal ked to a nearby
beach. He testified that he fell to his knees and cri ed.
Fifteen mnutes after the nurder, Martinez called 911 froma
nearby notel, told the police dispatcher that he had stabbed the
clerk at the conveni ence store, and announced that he woul d wait
until police arrived. He asked the di spatcher what had happened
to the man he had stabbed. Modtel security testified that
Martinez appeared tired and slightly intoxicated. The arresting
officer testified, however, that Martinez did not appear to be
under the influence of alcohol. Upon the officers’ arrival,
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Martinez surrendered w thout resistence. He cooperated with the
officers as they tried to find the nurder weapon, which had been
throwmm away after the nmurder. The arresting officer described
Martinez as cooperative and concerned about what had happened.
In the police car, Martinez vomted. On the way to the station
Martinez asked whether he had killed the store clerk.

At the police station, Martinez confessed to killing C ay
Peterson. The officer who interviewed Martinez described his
deneanor as “upset” and “renorseful.” The officer noted that
Martinez did snell of alcohol, but he did not believe that
Martinez was intoxicated. Martinez tried to explain his actions,
fabricating stories and describing the nmurder in a manner that

woul d | ater prove untrue.?

2 For exanple, Martinez clained that the 7-El even
conveni ence store where the crinme occurred was the fourth that he
and Wort mann had gone to that night. The evidence shows,
however, that only one 7-Eleven store exists in the area.
Martinez also clained that when he put the knife to Peterson’s
neck, Peterson “started fighting with nme, and he was a | ot bigger

than | am and | stabbed himin the neck. | dropped the knife
and he tried to grab ne. | grabbed the knife again, and stabbed
him again, in the back.” This description of the nmurder is
refuted by the videotape. In addition, Martinez clainmed that he

had traveled to Corpus Christi that day by bus, a fact he |ater
admtted was untrue and an attenpt to protect the friends with
whom he had been out that evening. Finally, Martinez provided
several conflicting stories about whether he chose to get into
Wrtmann's car after the nurder or whether Wirtmann actual ly
drove away, abandoning Martinez at the scene of the crine.

At trial, Martinez admtted that he “lied on the [police]
statenent because | was trying to nmake sonething justified [sic]
what | did.”



Martinez testified at the guilt-innocence phase of trial.
He admtted that there was no justification for what he did. He
insisted that he only intended to scare the clerk with the knife
and that he could not renenber all of his actions, including the
st abbi ng. Wen asked on cross-exam nati on why he stabbed the
deceased, Martinez testified “lI don’t know That’'s a question
w Il never be able to answer.” He expressed bew | dernent and
renorse for his violent act. Based on the overwhel m ng evi dence,
i ncluding his confession and the security canera vi deot ape,
Martinez was found guilty of capital nurder on January 26, 1994.

At the puni shment phase of trial, the State presented no
evi dence, resting on the facts introduced at the guilt-innocence
phase. The defense called several witnesses to denonstrate that
Martinez had a non-violent disposition. The defense introduced
testi nony from Donna DelLeon, who supervised Martinez when he
worked with nentally retarded children at a | ocal hospital.
DelLeon testified that Martinez was good with the residents and
did not have a violent character. Verna D. Rodriguez, a friend
who had known Martinez for nost of his life, testified that she
had never seen hi m behave violently and that she was surprised
that he had conmtted the offense. Rodriguez al so provided
information that, despite having grown up in a violent
nei ghbor hood marked by poverty and abuse, Martinez had never
acted violently. David Martinez, the petitioner’s ol dest
brother, testified that their natural father had not stayed with
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the famly and that their stepfather, Jesus Chavera, had been
murdered. David Martinez testified that he had never known the
petitioner to be involved with any crimnal activity and that he
had never known the petitioner to be violent except for a single
school fight in junior high school. David Martinez testified
that he trusted petitioner to care for his children and that
there was nothing in the petitioner’s past that woul d have
i ndicated the possibility of a violent act. Frances B. Marti nez,
t he woman who hel ped raise the petitioner, testified that he was
“a good son,” that she was surprised that he had been arrested,
and that there was nothing in his past that woul d have i ndicated
the possibility of a violent act. Finally, Esequiel Rodriguez,
the C assification Coordinator and Counselor for the Nueces
County Jail, testified that Martinez had adapted well to prison
Iife and di spl ayed no serious behavi or probl ens.

The State presented no rebuttal case. After consideration
of the special issues in Subsections 2(b) and 2(e) of Article

37.071 set forth in the Texas Code of Crimnal Procedure,? the

3 See Tex. Cooe CRM Proc. ANN. art. 37.071 (Vernon 2001).
Subsections 2(b) and 2(e) read in relevant part:

(2) (b) On conclusion of the presentation of the evidence,

the court shall submt the following issues to the jury:
(1) whether there is a probability that the defendant
would commt crimnal acts of violence that woul d
constitute a continuing threat to society;

tej(i)'The court shall instruct the jury that if the jury
returns an affirmative finding to each i ssue subm tted under
Subsection (b) of this article, it shall answer the
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jury answered the future dangerousness special issue (Subsection
2(b)) inthe affirmative, and the mtigation special issue
(Subsection 2(e)) in the negative. As a result of these answers,
the trial judge automatically sentenced Martinez to death. See
Tex. Cooe CRM Proc. ANN. art. 37.071, 8 2(g) (“If the jury returns
an affirmative finding on each issue subm tted under Subsection
(b) of this article and a negative finding on an issue submtted
under Subsection (e) of this article, the court shall sentence

t he defendant to death.”).

1. PROCEDURAL BACKGROUND

A. State Court Proceedi ngs

On direct appeal to the Texas Court of Crimnal Appeals
(“CCA"), Martinez was again represented by trial counsel.
Martinez raised six clains, including a primary challenge to the
sufficiency of the evidence to support the jury s answer of “yes”
to the future dangerousness special issue. On May 22, 1996, the

CCA affirmed the conviction and death sentence. See Martinez v.

foll ow ng issue:
Whet her, taking into consideration all of the evidence,
i ncludi ng the circunstances of the offense, the
def endant’ s character and background, and the personal
nmoral culpability of the defendant, there is a
sufficient mtigating circunstance or circunstances to
warrant that a sentence of life inprisonnment rather than
a death sentence be inposed.

Tex. CooE CRRM PrRoC. ANN. art. 37.071, 8 (2)(b), (e).
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State, 924 S.W2d 693 (Tex. Crim App. 1996).% The CCA
met hodi cal |l y anal yzed the rel evant precedent regarding future
dangerousness and determ ned that “a rational jury could have
determ ned beyond a reasonabl e doubt that appellant would be a
continuing threat to society.” 1d. at 698. Four judges
di ssented fromthe affirmance of the death penalty, arguing that
the CCA had found such evidence insufficient to support a finding
of future dangerousness in cases in which the facts were nore
aggravated than the facts of the instant offense. See id. at 699
(Baird, J., dissenting in part); id. at 706 (Ml oney, J.,
dissenting in part).

On March 13, 1997, pursuant to Article 11.071 of the Texas
Code of Crimnal Procedure, the CCA appoi nted Nat hani el Rhodes to
represent Martinez in his state habeas corpus proceeding. Rhodes
had not previously handl ed a state habeas corpus petition.
Rhodes first filed a skeletal prelimnary Application for a Wit
of Habeas Corpus. This application contained boilerplate clains
of generic constitutional error and was submtted in an effort to
toll statutes of |imtation that mght arise as a result of a
change in federal habeas corpus | aw.

On Septenber 8, 1997, Rhodes filed Martinez's Anended
Original Application for Habeas Corpus. The Amended Application

was only five and one-half pages |ong and raised four clains.

4 The CCA' s decision will be discussed in nore detail in
Part V infra.



Two clains were repetitive of argunents previously rejected on
direct appeal.® The remaining two clains asserted record-based
jury selection errors, but did not explain why these clains could
not have been raised on direct appeal. In addition, pursuant to
Article 11.071, 8 8(b), Rhodes submtted proposed findi ngs of
fact and conclusions of law. These findings were tw pages | ong,
| acked citations to the record, and contai ned no case authority.
The State submtted proposed findings of fact and concl usi ons of
law with citations and |l egal authority; these findings were
adopted by the trial court.

On April 29, 1998, pursuant to Article 11.071, 8 9(f), the
CCA denied relief. One judge dissented, stating:

Applicant is represented by counsel appointed by this Court.

The instant application is five and one half pages |ong and

rai ses four challenges to the conviction. The trial record

is never quoted. Only three cases are cited in the entire

application, and no cases are cited for the remaining two

clains for relief. Those clainms conprise only 17 lines with

three inches of margin. Under these circunstances, the

merits of the application should not be reached. |nstead,

this matter should be remanded to the habeas court to

det erm ne whet her applicant has received effective

assi stance of counsel.

Ex parte Martinez, No. Cv.A 36840-01, 1998 W. 211569, at *1

(Tex. Crim App. Apr. 29, 1998) (Baird, J., dissenting).

5 The first claimrepeated the insufficiency of the
evidence to find future dangerousness argunent raised and deci ded
on the direct appeal. The second claimrepeated the argunent
that Martinez’ s death sentence was unconstitutional because the
jury was not infornmed that if it were to sentence himto life
i nprisonment, Martinez would be required to serve a m ni mum of
thirty-five years. Rhodes acknow edged that this issue had been
rejected by the Suprene Court and the CCA
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Further, the dissent noted in a footnote, “Qur records reveal

t hat counsel did not seek reinbursenent for any travel or

i nvestigatory expenses, nor request any expert assistance in
preparing the application. The sane records reflect that counsel
spent less than 50 hours preparing the application.” 1d. at *1
n. 2.

Despite the fact that notions for reconsideration or
rehearing of habeas decisions of the CCA are not permtted
pursuant to Texas appel |l ate procedure, see TeEx. R Aprp. P.

79.2(d), Rhodes filed a Motion for Reconsideration in the CCA
whi ch reads in part:

Petitioner [sic] attorney, Nathaniel G Rhodes, has handl ed

many direct appeals but has never handled a post-conviction

wit of a death penalty case and therefore nust hunbly agree
wth the dissenting opinion in this case (wWwthout joining in
its reasoning) that nerits of this application should not be
reached. Also Petitioners [sic] attorney requests that he
be allowed to withdraw fromthe case and another | awer be
appointed to represent Petitioner in this cause.

Martinez did not know of the CCA's denial of his state habeas

petition until he obtained a copy of Rhodes’s Mdtion for

Reconsi derati on. ®

6 In response to receiving the Mtion to Reconsider,
Martinez wote the CCA to request another |awer. On My 8,
1998, Martinez wote the clerk of the CCA informng the court of
the ineffectiveness of his state-appointed counsel:

l"mwiting you this letter concerning ny State Habeas
Corpus proceedings. M |awer Nathaniel G Rhodes filed ny
St ate Habeas Corpus Wit obviously and intentionally know ng
that he had no clue of how to prepare a proper one. That so
call [sic] brief was affirnmed on April 29, 1998. He admts
to the courts he has handl ed many Direct Appeals, but never
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On May 20, 1998, the CCA denied the Mtion for
Reconsi deration.’” Rhodes failed to file a request for federal
habeas representation within the CCA's statutorily required

fifteen days fromthe denial of relief, as required by Article

has handl ed a State Habeas Corpus Wit of a death penalty

case.

Sir, | need help with this situation and My State Habeas
Cor pus proceedi ngs, Nathaniel G Rhodes did nothing for ne
whi |l e he has been on ny case. | have tried many tines to

contact himwth no responds [sic]. The only tinme he
contacted ne was when he told ne he was appointed to ny
case. He wouldn’t except [sic] ny phone calls or answer ny
letters.

| m asking to have ny State Habeas Corpus proceeding
reconsidered. | need to refile it because ny | awer was

i nconpetent to do so. |’masking to have a conpetent |awer
appointed to ne to refile a legitimate application for ne
and a few nonths to do it in.

Attorney, M. Rhodes has conmtted a grave error by not
presenting or preserving any issues | had asked himto in ny
St ate Habeas Corpus wit.

To docunent his attenpts at comruni cation with Rhodes, Martinez
attached a letter witten to Rhodes that provi des suggestions on
how Rhodes coul d investigate extra-record | eads for the state
habeas petition. A series of letters fromMartinez to Rhodes,
included in the record, encouraged the preservation of |egal

i ssues necessary to collaterally attack his death sentence.

" During the interim on May 11, 1998, Martinez had
witten Rhodes inquiring into the status of his already denied
habeas petition. Martinez specifically requested Rhodes to
ensure that certain issues were presented so that he coul d
preserve those issues in his federal wit of habeas corpus.
Martinez stated, “Sir, in the notion you filed you said this was
your first time you ever filed a State Habeas Corpus Wit, so
under st andably did not know exactly how to prepare the brief.

Sir there were many things not presented in the brief that I
really wanted to be raise [sic] so it could also be preserved for
my Federal Wit.”

11



11.071, § 2(e). See Tex. CooE CRM Proc. AN, art 11.071, § 2(e).

| nstead, Rhodes filed another notion to wi thdraw as counsel. The
CCA rejected this notion and advi sed Rhodes to conply with the
requi renents of Article 11.071, 8§ 2(e).

B. Federal Court Proceedi ngs

In the United States District Court for the Southern
District of Texas, Rhodes filed a Motion to Wthdraw as Attorney
of Record. On July 2, 1998, the district court entered an O der
denyi ng the Mdtion, observing that Rhodes’s Mtion had failed to
establish that there was a pendi ng post-conviction proceedi ng on
Martinez’'s behalf. The district court order stated:

[ T] he Court notes that Movant Rhodes woul d be wel | -advi sed

to file an application for habeas corpus relief on behalf of

Johnny Joe Martinez and to file contenporaneously with that

application a notion to withdraw as attorney of record, a

nmotion to appoint new counsel, and a notion for perm ssion

to supplenent the application at a |ater date.
On July 23, 1998, Rhodes filed a federal Petition for Wit of
Habeas Corpus pursuant to 28 U.S.C. § 2254. Rhodes submtted the
Petition on a preprinted formdesigned for pro se prisoners. The
Petition was acconpanied by a Mdtion to Wthdraw as Attorney of
Record, in which Rhodes stated that another attorney should be
appoi nt ed whose “background, know edge, or experience would
enable himor her to properly represent the Defendant.” The
district court initially denied the Mdtion to Wthdraw, because

Rhodes paid the five-dollar filing fee acconpanying the Petition.

Thi s paynent had the unintended effect of underm ning Martinez’s

12



ability to denonstrate his indigent status. On Septenber 17,
1998, however, the district court granted Rhodes’s Mdtion to
W t hdr aw.

Wth new counsel, Martinez raised six issues in his federal
habeas petition. Martinez clained that (1) trial counsel
rendered i neffective assistance of counsel at the puni shnment
phase of trial in violation of the Sixth Arendnent by failing to
adequately investigate and present mtigating evidence; (2) trial
counsel rendered ineffective assistance at the puni shnent phase
of trial in violation of the Sixth Arendnent by failing to
present rel evant psychiatric evidence concerning Martinez’s
future dangerousness and mtigating factors; (3) the CCA
unreasonably applied clearly established federal |aw when it
determ ned that the jury’'s finding of future dangerousness was
supported by sufficient evidence; (4) the CCA denied Martinez his
Ei ghth Amendnent right to neani ngful appellate review of his
death sentence when it deviated from precedent and held the
evi dence sufficient to support the jury's positive answer to the
future dangerousness special issue; (5) the CCA denied Martinez
his state-created liberty interest in neaningful appellate review
of the future dangerousness special issue when it deviated from
anal ogous precedent and rejected his challenge to the sufficiency
of the aggravating evidence; and (6) the trial court denied
Martinez his Eighth and Fourteenth Anendnent rights when it
denied himthe opportunity to informthe jury that a sentence of
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life would render himineligible for parole for thirty-five
years.

On August 25, 1999, the district court denied all clains.
The district court found that Martinez’s two puni shnment phase
i neffective assistance of counsel clainms were procedurally
defaul ted and that the inconpetence of state habeas counsel could
not serve as “cause” to excuse the procedural defaults. The
district court denied Martinez’'s claimthat the evidence of his
future dangerousness was insufficient, applying the test

announced in Drinkard v. Johnson, 97 F.3d 751 (5th Gr. 1996),

abrogation recoqgni zed by Beazl ey v. Johnson, 242 F.3d 248, 256

(5th Gr. 2001). The district court found that, as a matter of
federal |law, there was no reason why the events of the crine
could not be sufficient to support a finding of future
dangerousness. The district court also found that because there
is no clearly established federal constitutional right requiring
the CCAto followits own case | aw consistently, Martinez's
Fourteent h Anendnent due process claimto neaningful appellate
review nust fail. Finally, the district court found that
Martinez’'s request to informthe jury that he would not be
eligible for parole for thirty-five years was forecl osed by
precedent. The district court granted a certificate of
appeal ability on all issues.

Martinez tinely appeal ed, raising the three argunents now
before this court: (1) that his claimof ineffective assistance
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of trial counsel was not procedurally defaulted because Marti nez
coul d denonstrate “cause” for the procedural default, (2) that
Martinez was arbitrarily sentenced to death in violation of the
Ei ght h Arendnent when the CCA “unreasonably” interpreted federa

| aw concerning the sufficiency of the evidence required to
support a finding of Martinez s future dangerousness, and (3)
that Martinez’s due process rights under the Fourteenth Amendnent
were violated by the failure of the CCAto fairly and
consistently review the sufficiency of evidence of future
dangerousness and to conduct that review in accordance with

prescribed standards of state | aw.

I11. STANDARD OF REVI EW
“I'n a habeas corpus appeal, we review the district court’s
findings of fact for clear error and review its concl usions of
| aw de novo, applying the sane standard of review to the state

court’s decision as the district court.” Thonpson v. Cain, 161

F.3d 802, 805 (5th Gr. 1998). Because the district court
granted sunmary judgnent to the State, this court nust determ ne
whet her the record discl oses any genuine issues of material fact,
such that would preclude summary judgnent in the State' s favor.

See Meanes v. Johnson, 138 F.3d 1007, 1010 (5th Gr. 1998).

“Summary judgnent is proper only ‘if the pleadings, depositions,

answers to interrogatories and adm ssions on file, together with
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the affidavits, if any, show that there is no genuine issue as to

any material fact and that the noving party is entitled to

judgnent as a matter of |aw. Turner v. Houma Miun. Fire &

Police Gvil Serv. Bd., 229 F.3d 478, 482 (5th G r. 2000)

(quoting FED. R QvVv. P. 56(c)); see also Celotex Corp. v.

Catrett, 477 U S. 317, 327 (1986). Further, because Martinez
filed his federal habeas petition after the effective date of the
Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA”),
Pub. L. 104-132, 110 Stat. 1214 (1996), the statute applies to

his case. See Lindh v. Miurphy, 521 U S. 320, 326-27 (1997).

| V. PROCEDURAL DEFAULT
On appeal, Martinez argues first that he was denied
ef fecti ve assistance of counsel in violation of the Sixth

Anendnent during both the punishnent phase of trial® and the

8 Martinez contends that his trial counsel failed to
investigate the possibility of mtigating evidence, including
“conduct[ing] a thorough investigation of the defendant’s
background,” (Terry) Wllians v. Taylor, 529 U S. 362, 396
(2000), and thus failed to present available mtigating evidence
in the puni shnent stage. Martinez argues that trial counsel net
only once with his famly and asked only superficial questions.
Therefore, trial counsel did not even begin an investigation into
whet her there was a possibility of helpful mtigating evidence.
Martinez argues that this failure to investigate cannot be a
strategi c choice. Federal habeas counsel has included nunerous
signed and notarized affidavits denonstrating the existence of
substantial and easily accessible mtigating evidence relating to
a history of sexual abuse, physical abuse, his nother’s drug
addiction to heroin, and other potentially mtigating
ci rcunst ances.

Martinez argues that trial counsel did not introduce any
pure mtigation evidence at the punishnent stage of trial.
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state habeas proceedings.® The district court denied relief on

Martinez states that the puni shnment phase w tnesses only
addressed Martinez's | ack of past violent behavior and did not
attenpt to develop other mtigation evidence that woul d have
provided a nore conplete picture of his difficult personal

ci rcunstances and chil dhood. Martinez thus argues that this
failure to nake a reasonable investigation into the existence of
possible mtigation evidence and the failure to present such

evi dence constituted deficient performance under Strickland v.
Washi ngton, 466 U.S. 668, 691-92 (1984), and prejudi ce under
Strickland and (Terry) Wllianms, 529 U. S. at 396-97. Further,
Martinez argues that because the State presented no puni shnent
phase evi dence, coupled with the fact that Martinez's youth,

i ntoxi cation, renorse, cooperation with the police, and history
of non-viol ent behavi or countenanced agai nst the death penalty,
this error affected the outconme of his sentence. Therefore, the
om ssion of mtigating evidence, which went directly to one of
the two special issues, was especially prejudicial and negatively
affected his ultimte sentence.

® According to the affidavits filed in support of
Martinez’'s federal habeas petition, during the entirety of the
st at e habeas proceedi ngs, Rhodes did not once neet wwth Martinez
or contact himby tel ephone. According to Martinez, over the one
year of representation, Rhodes sent Martinez only two one-page
letters, one on April 9, 1997, and one on June 9, 1997. Martinez
al so asserts the follow ng evidence of ineffectiveness: (1)
Rhodes did not respond to any of Martinez’'s letters, nor did he
accept or return any of Martinez's phone calls; (2) Rhodes did
not hire an investigator or an expert to devel op extra-record
evi dence; (3) Rhodes did not send Martinez any of the copies of
docunents he filed on his client’s behal f; (4) Rhodes never
provi ded Martinez a copy of the actual state wit of habeas
corpus application; (5) Rhodes did not informMartinez that his
writ application had been denied and did not provide Martinez
wth a copy of Judge Baird' s dissent inquiring about the
conpetency of state habeas counsel; (6) Rhodes admtted to
| acki ng the “background, know edge, or experience” to properly
represent Martinez; (7) Rhodes spent a total of 43.8 hours on the
state habeas death penalty case, primarily review ng the record,
(8) the state habeas application prepared by Rhodes raised clains
previously denied on direct appeal; (9) the actual petition is
only five and one-half pages |ong; and (10) Rhodes did not
i ncorporate any extra-record facts into the state habeas
application, including the now challenged claimof ineffective
assi stance of state trial counsel.
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the trial-level ineffective assistance of counsel claimwthout
reaching the nerits. The district court held that this claimwas
procedurally barred because it had never been properly presented
to the state courts. The district court did express concern
regarding the “harsh” result of allow ng the ineffective

assi stance of state habeas counsel to insulate the original

i neffectiveness of state trial counsel; however, the district
court considered itself bound by precedent.

The law is well established that a state prisoner seeking to
raise clains in a federal petition for habeas corpus ordinarily
must first present those clains to the state court and nust
exhaust state renedies. See 28 U S.C. § 2254(b). Martinez
concedes that the ineffective assistance of counsel claim
regarding his trial counsel’s performance was not presented to
the state courts on direct appeal or in his state habeas petition
and, thus, is potentially procedurally barred for failure to

exhaust. See Keeney v. Tammyo-Reyes, 504 U.S. 1, 9 (1992).1 A

petitioner may overcone such a procedural default, however, and

obtain federal habeas corpus review of his barred clains on the

10 Contrary to Martinez's assertion, under these facts,
failure to provide “conpetent” counsel for a state habeas
petition does not fall under the general catch-all exception
provided in 28 U S.C. 8§ 2254(b)(1)(B)(ii).

1 In addition, under Texas law, any attenpt by Martinez to
file a second state habeas corpus application woul d be di sm ssed
as an abuse of the wit. See Tex. CooeE CRM PrRoC. ANN. art.
11.071, 8§ 5(a) (2001).
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merits, if he can denonstrate cause for the defaults and act ual

prejudi ce. See Jones v. Johnson, 171 F.3d 270, 277 (5th Cr.

1999) . 12

Martinez’'s argunent is predicated on this “cause” exception
to the state exhaustion requirenent. Martinez argues that
because of his state habeas counsel’s damagi ng i neffectiveness,
whi ch precluded himfromdenonstrating his trial counsel’s
i neffectiveness at the puni shnment stage, he can denonstrate cause

excusing the default and actual prejudice. See Mirray V.

Carrier, 477 U S. 478, 485 (1986). Martinez relies on Col enan v.

Thonpson, 501 U. S. 722 (1991), to argue that the Suprene Court
has not explicitly closed off an ineffective assistance of
counsel claimconcerning state habeas counsel when the state
habeas forumis “the first forumin which a federal claimcan be
raised” in state court. See id. at 755.

In Col eman, the Suprene Court addressed a claimby a federal
habeas petitioner who was seeking to denonstrate cause to excuse
a procedural default that was the result of the ineffective
assi stance of his state post-conviction counsel. As an origi nal
matter, in the state habeas trial court, Col eman argued that his
first state counsel was ineffective during trial, sentencing, and

direct appeal. Under state |law, the state habeas trial court was

12 Martinez does not raise an argunent based on the
“fundanental m scarriage of justice” exception. See Colenan v.
Thonpson, 501 U. S. 722, 750 (1991).
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the first forumin which Col eman could have raised this
ineffective assistance claim See id. at 726-27. The state
habeas trial court held an evidentiary hearing and rejected the
i neffectiveness clainms. Coleman’s state post-conviction counsel
then filed a notice of appeal fromthe judgnent of the state
habeas trial court three days after the deadline established by
state law. Due to this error, the state suprene court dism ssed
the appeal. Colenman then petitioned the federal courts for
relief based on his state post-conviction counsel’s ineffective
assistance in failing to tinely appeal the state habeas trial
court’s judgnent. See id.

The Suprenme Court first reviewed the general circunstances
under which an attorney’s error can constitute cause. See id. at
752. The court found that, “[t]here is no constitutional right
to an attorney in state postconviction proceedings,” id. (citing

Pennsylvania v. Finley, 481 U S. 551 (1987)), and

“[c]onsequently, a petitioner cannot claimconstitutionally

i neffective assistance of counsel in such proceedings.” 1d.
Thus, Col eman nust “bear the risk of attorney error that results
in a procedural default.” 1d. at 752-53. Further, the Court
defi ned “cause” as “sonething external to the petitioner,

sonet hing that cannot fairly be attributed to him” |1d. at

753. 13

13 The Court further defined this external factor by
quoting fromMiurray v. Carrier, 477 U S. 478, 488 (1986):
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The Court then considered Col eman’ s argunent that there nust
be sone exception for those cases involving constitutional clains
that can only be raised for the first tinme in state post-
convi ction proceedings. See id. at 755 (“For Coleman to prevail,
therefore, there nust be an exception to the rule of

[ Pennsylvania v. JFinley[, 481 U S. 551 (1987),] and [Miurray v.

]G arratano[, 492 U. S. 1 (1989),] in those cases where state

collateral reviewis the first place a prisoner can present a
chall enge to his conviction.”). The Court declined to decide
whet her an exception exists because one state court —the state
habeas trial court —had addressed Col eman’s claimat the
evidentiary hearing. Because the effectiveness of Col eman’s
counsel before the state habeas trial court was not at issue, the
Court needed only “to deci de whether Col eman had a constitutional
right to counsel on appeal fromthe state habeas trial court
judgnent.” 1d. In deciding that Col eman had no such right, the

Court explained that indigent defendants have a right to

[We think that the existence of cause for a procedural
default nust ordinarily turn on whether the prisoner can
show t hat sone objective factor external to the defense

i npeded counsel’s efforts to conply with the State’s
procedural rule. For exanple, a showing that the factual or
| egal basis for a claimwas not reasonably available to
counsel, . . . or that sone interference by officials . :
made conpliance inpracticable, would constitute cause under
t hi s standard.

Coleman, 501 U. S. at 753 (alterations in original) (internal
citations and quotations omtted).
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ef fective appoi nted counsel in “the one and only appeal an

i ndi gent has as of right,” id. at 756,! and that because Col enan
had been effectively represented in the state habeas evidentiary
hearing on his trial ineffectiveness claim he had received his
“one and only appeal.” 1d.

In the instant case, Martinez presents the issue purportedly
reserved in Coleman. Martinez argues that he possessed a
constitutional right to effective assistance of counsel in his
first state habeas corpus proceeding so that he could raise his
clainms of ineffective assistance of trial counsel. Martinez
expl ains that because his trial counsel also represented himon
direct appeal, the state habeas corpus proceeding was his first
opportunity to present his ineffective assistance of counsel
clains. Because Rhodes provided such deficient performance,
defaulting Martinez's clains wthout ever communicating with his
client, researching the law, investigating, or devel oping an
extra-record argunent, Martinez contends that he has established
cause to excuse his procedural default under Col enan.

This court is foreclosed by precedent from considering

whet her an exception exists under the Coleman rule. See Beazley

v. Johnson, 242 F.3d 248, 256 (5th Cr. 2001); Jones v. Johnson,

4 The Court relied on Douglas v. California, 372 U S. 353,
358 (1963) (establishing that an indigent crimnal defendant is
entitled to appointed counsel in his first appeal as of right and
that this entitlenent enconpasses a right to effective assistance
of counsel).
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171 F. 3d 270, 277 (5th Gr. 1999) (“The law is well-established,
however, that such error commtted in a post-conviction
application, where there is no constitutional right to counsel,

cannot constitute cause.”); Callins v. Johnson, 89 F.3d 210, 212

(5th Gr. 1996) (“Callins contends that his habeas attorney’s
all eged ineffectiveness constitutes cause. W have al ready
rejected that argunent. ‘[CJounsel’s ineffectiveness wll
constitute cause only if it is an independent constitutional

vi ol ati on. (quoting Coleman, 501 U. S. at 755)). These cases

control our determnation that ineffective assistance of habeas
counsel cannot provide cause for a procedural default. W note
that other circuits have cone to the sane conclusion. See, e.qd.

Mackall v. Angelone, 131 F.3d 442, 449 (4th Gr. 1997) (en banc);

HI1l v. Jones, 81 F.3d 1015, 1025 (11th Cr. 1996) (“Thus, the

possi bl e exception to Finley and G arratano the Suprene Court

noted in Coleman sinply does not exist inthis circuit: a
petitioner may not rely on his collateral counsel’s

i neffectiveness to excuse the procedural default of a claimeven
when the state coll ateral proceeding was the petitioner’s first

opportunity to raise the claim”); Nevius v. Summer, 105 F. 3d

453, 460 (9th Cir. 1996); Nolan v. Arnontrout, 973 F.2d 615, 617

(8th Cr. 1992).
Despite this contrary authority, Martinez asks this court to
“reevaluate” its precedent in light of the changes engendered by

AEDPA and state habeas reforns, which have enhanced the
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i nportance of conpetent state habeas counsel. This panel nmay not
undertake such a reevaluation, as it is bound by controlling
precedent.® W hold, therefore, that Martinez's ineffective

assi stance of counsel claimis procedurally barred and deny his

claimfor relief.

V. SUFFI Cl ENCY OF EVI DENCE DEMONSTRATI NG
FUTURE DANGEROUSNESS

Martinez’s second argunent is that his death sentence was
arbitrarily inposed in violation of the Ei ghth Arendnent.
Martinez contends that because there was insufficient evidence
presented at trial to support the jury s affirmative answer to
the special issue on future dangerousness, the CCA s affirmance
of his death sentence based on legally insufficient evidence was
arbitrary and capricious and, thus, unconstitutional. Martinez
focuses his claimon the CCA's alleged failure to review
adequately the legal sufficiency of evidence, arguing that the
constitutionality of the Texas death penalty statute, see TEX
CooeE CRRM PrRoC. ANN. art. 37.071, is predicated on neani ngfu

appellate review to pronote a non-arbitrary application of the

15 \Wiile we need not decide the issue, we note that
Martinez’s Col enman exception claimmay be barred by Teaque v.
Lane, 489 U.S. 288, 301 (1989).
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death penalty.!® See Cenobns v. Mssissippi, 494 U S. 738, 749

(1990); Jurek v. Texas, 428 U S. 262, 276 (1976); see also Parker

v. Dugger, 498 U.S. 308, 321 (1991).%

6 As a general matter, Martinez is correct that the
Suprene Court has stressed that state courts nust provide
meani ngf ul appell ate review of death sentences. See d enpbns v.
M ssissippi, 494 U. S. 738, 749 (1990) (“[T]his Court has
repeat edl y enphasi zed that neani ngful appellate review of death
sentences pronotes reliability and consistency.”); Flores v.
Johnson, 210 F.3d 456, 459 (5th Cr. 2000) (Emlio Garza, J.
specially concurring) (“Sentencing procedures for capital crines,
: must be created and enforced in a way that ensures ‘that
the punishnment will [not] be inflicted in an arbitrary and
capricious manner.’” (quoting Gegg v. Ceorgia, 428 U. S. 153, 189
(1976))).

7 The State argues that the Constitution does not require
appell ate review of Martinez’'s death sentence, and thus, no
constitutional error can be all eged based on a failure to provide
meani ngful appellate review The State relies on Tuil aepa v.
California for the proposition that “the sentencer may be given
unbridled discretion in determ ning whether the death penalty
shoul d be inposed after it has found that the defendant is a
menber of the class nmade eligible for that penalty.” 512 U S
967, 979-80 (1994) (internal quotations and citations omtted).
The State’s reliance on Tuilaepa is msplaced. Tuilaepa involved
a vagueness challenge to the definitions of California s penalty-
phase aggravating factors and, therefore, did not address the
adequacy of appellate review of the sufficiency of evidence issue
Martinez now raises. Further, the State’ s argunent m sconstrues
the nature of Martinez’'s claim which is not directed at the
jury, but at the CCA's alleged failure adequately to reviewthe
| egal sufficiency of evidence required to denonstrate future
danger ousness “beyond a reasonabl e doubt.”

The district court concluded that the Ei ghth and Fourteenth
Amendnent s i npose a constitutional floor on the sufficiency of
evidence required to sustain the jury’s verdict on the speci al
i ssue of future dangerousness, see Jackson v. Virginia, 443 U. S.
307, 323 (1979), and that the CCA was required to review that
determ nation. W agree. The Suprene Court has established that
meani ngf ul appell ate review of death sentences is fundanental to
the constitutional application of death penalty statutes. See
Parker v. Dugger, 498 U. S. 308, 321 (1991); denobns, 494 U. S at
749 (“We have enphasi zed repeatedly the crucial role of
meani ngf ul appellate reviewin ensuring that the death penalty is
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Martinez’'s argunent that his death sentence is arbitrary
because insufficient evidence exists to find future dangerousness
was presented to the state court, and is, therefore, not

procedurally barred.® 1In addressing this claim we first set

not inposed arbitrarily or irrationally.”); Pulley v. Harris, 465
US 37, 54 (Stevens, J., concurring); see also Flores v.

Johnson, 210 F.3d 456, 459 (5th Cr. 2000) (Emlio Garza, J.
specially concurring). Most notably in Jurek, the Suprenme Court
uphel d the Texas death penalty statute in part because of the
meani ngf ul appell ate review provided by the CCA. See Jurek, 428
US at 276 (“By providing pronpt judicial review of the jury’'s
decision in a court with statew de jurisdiction, Texas has
provided a neans to pronote the evenhanded, rational, and

consi stent inposition of death sentences under |aw. Because this
system serves to assure that sentences of death will not be
‘“wantonly’ or ‘freakishly’ inposed, it does not violate the
Constitution.”). Wile the State is correct that Martinez is not
entitled to a “proportionality review of his death sentence, see
Pul ley, 465 U.S. at 53, the issue is whether the CCA reviewed the
sufficiency of evidence to prove future dangerousness under the
constitutional standard set out in Jackson, 443 U S. at 323. As
we discuss infra in the text, this court has applied the Jackson
standard to sufficiency of evidence challenges in the context of
Texas’ s special issues. See Hughes v. Johnson, 191 F.3d 607, 619
(5th Gr. 1999); Geen v. Johnson, 160 F.3d 1029, 1047 (5th Cr.
1998); Callins v. Collins, 998 F.2d 269, 276 (5th Cr. 1993);
Fierro v. Lynaugh, 879 F.2d 1276, 1280 (5th G r. 1989).

8 The district court found that Martinez's anmended state
habeas corpus application did reference that the CCA had reached
different decisions in indistinguishable cases and that “[t] hese
two cases when taken together render the Texas Capital Mirder
Statute subject to the sane flaw as previous |aws which were held
unconstitutional. That is, they allow for arbitrary infliction
of the death penalty w thout standards of review.” The district
court also found that because the application explicitly cited
the Fourteenth Amendnent (which incorporates the Eighth
Amendnent ) and adopted by reference the dissenting opinions on
direct review that discuss the federal constitutional
requi renents raised in the petition (including Jackson, 443 U. S.
at 323), these issues were fairly presented to state courts. See
Gartrell v. Lynaugh, 833 F.2d 527, 528-29 (5th Gr. 1987). W
al so proceed under this reasoning.
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forth the framework of 28 U S.C. 8§ 2254(d), as recently expl ai ned

in (Terry) Wllianms v. Taylor, 529 U S. 362 (2000), and then

apply this franework to Martinez' s case.
Under 28 U. S.C. 8§ 2254(d), federal courts shall not grant
relief for

any claimthat was adjudicated on the nerits in State court
proceedi ngs unl ess the adjudication of the claim-

(1) resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal

| aw, as determ ned by the Suprene Court of the United
States; or

(2) resulted in a decision that was based on an unreasonabl e
determ nation of the facts in light of the evidence
presented in the State court proceeding.

28 U.S.C. 8§ 2254(d). The Supreme Court in (Terry) WIlians

provided further clarification of these requirenents. First,
regarding the “contrary to” |anguage, the Court expl ai ned:

A state-court decision will certainly be contrary to our
clearly established precedent if the state court applies a
rule that contradicts the governing |aw set forth in our
cases . . . [or] if the state court confronts a set of facts
that are materially indistinguishable froma decision of
this Court and nevertheless arrives at a result different
fromour precedent.

(Terry) WIllians, 529 U. S. at 405-06.

Regardi ng the “unreasonabl e application” clause, the Court
majority explained: “A state-court decision that correctly
identifies the governing legal rule but applies it unreasonably
to the facts of a particular prisoner’s case certainly would
qualify as a decision involv[ing] an unreasonabl e application of

clearly established Federal law.” 1d. at 407-08
(alterations in original) (citations and internal quotations
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omtted). The Court further explained: “Under 8 2254(d)(1)’s
‘“unreasonabl e application’ clause, then, a federal habeas court
may not issue the wit sinply because that court concludes in its
i ndependent judgnent that the relevant state-court decision
applied clearly established federal |aw erroneously or
incorrectly. Rather, that application nust also be
unreasonable.” |1d. at 411.

The standard set out in (Terry) Wllians is an objective

standard of reasonableness. See id. at 409 (“[A] federal habeas
court making the ‘unreasonable application” inquiry should ask
whet her the state court’s application of clearly established
federal | aw was objectively unreasonable.”). The Suprene Court’s
clarification is especially relevant in the instant case because
this objective standard replaced the nore subjective standard,

which was utilized by the district court below See Drinkard v.

Johnson, 97 F.3d 751, 769 (5th G r. 1996) (proposing a subjective

“debat abl e anong reasonable jurists” standard), abrogation

recogni zed by Beazley v. Johnson, 424 F.3d 248, 256 (5th Cr

2001). This court has recogni zed the Suprene Court’s explicit
criticismof the Drinkard standard and has foll owed the objective
reasonabl eness standard as the control ling Suprene Court

authority. See Tucker v. Johnson, 242 F.3d 617, 620-21 (5th Cr.

2001); Moore v. Johnson, 225 F.3d 495, 501 n.1 (5th Cr. 2000).

Havi ng set out the AEDPA framework, we nust now apply it to
Martinez’'s particul ar | egal chall enge.
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Pre- AEDPA, a federal habeas court’s reviewwas limted to
determ ning whether the CCA's determ nation that the evidence was
sufficient to find that Martinez would be a future danger to
society “was so arbitrary or capricious as to constitute an

i ndependent due process or Ei ghth Amendnent violation.” See

Lews v. Jeffers, 497 U S. 764, 780 (1990). 1In Jeffers, the
Suprene Court held that a federal habeas court reviewng a state
court’s finding of an aggravating factor should apply the

“rational factfinder” test established in Jackson v. Virginia,

443 U.S. 307, 323 (1979),! to determ ne both whether the
sentence viol ates the Fourteenth Anendnent’s guar ant ee agai nst
arbitrary deprivations of liberty and the Ei ghth Amendnent’s
prohi bition against the arbitrary infliction of the death

penalty. See Jeffers, 497 U. S. at 782 (“[T] he standard of

federal review for determ ning whether a state court has violated
the Fourteenth Amendnent’ s guarantee against wholly arbitrary
deprivations of liberty is equally applicable in safeguarding the
Ei ght h Anrendnent’ s bedrock guarantee against the arbitrary or
capricious inposition of the death penalty.”). Therefore,
because it was an appropriate standard for safeguarding the

Ei ght h Anmendnent’ s guarantee against the arbitrary and capri cious

19 Under Jackson, a conviction violates the United States
Constitution if “upon the record evidence adduced at trial no
rational trier of fact could have found proof of guilt beyond a
reasonabl e doubt.” 443 U. S. at 324. As discussed in footnote 17
supra and in the text infra, this court has applied Jackson to
sentencing factors that nust be proved beyond a reasonabl e doubt.
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application of the death penalty, the Jackson standard was
adopted.? This court has enployed the Jackson standard to
assess the adequacy of the evidence for a capital sentence in
Texas sentenci ng decisions in both pre-AEDPA and post - AEDPA

cases. See Hughes v. Johnson, 191 F.3d 607, 619 (5th G r. 1999)

(assum ng w thout deciding that the court should apply Jackson to
address the nerits of a challenge to the sufficiency of evidence
supporting a jury’'s answers to special issues at the penalty

phase of a death penalty trial); Geen v. Johnson, 160 F.3d 1029,

1047 (5th CGr. 1998); Callins v. Collins, 998 F.2d 269, 276 (5th

Cr. 1993); Fierro v. Lynaugh, 879 F.2d 1276, 1280 (5th G

1989); see also Flores, 210 F.3d at 469 (Emlio Garza, J.,

specially concurring) (recognizing that “future dangerousness,
i ke any other elenent of the crinme, nust be proven beyond a
reasonabl e doubt”).

Under 8§ 2254(d), the limted question before this court is
whet her the CCA's decision to reject Martinez's sufficiency of
the evidence claimin regard to future dangerousness was an
obj ectively unreasonabl e application of the clearly established

federal |aw set out in Jackson.?® W find that the CCA was not

20 The rationale for this rule is that a state court’s
finding of an aggravating circunstance in a particular case “is
arbitrary and capricious if and only if no reasonabl e sentencer
coul d have so concluded.” Jeffers, 497 U S at 783.

2L \Wile the Jackson case is not directly cited in the
CCA's majority opinion, courts have recogni zed that “state
appel l ate courts nust apply at |east the sane constitutional
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obj ectively unreasonably in its application of the Jackson
standard. |In upholding the sentence of death, the CCA majority
recogni zed that “[t] he circunstances of the offense al one nay be
sufficient to sustain the jury's affirmative answer to the issue
on future dangerousness.” Martinez, 924 S.W2d at 696. In
finding these circunstances sufficient, the court relied on the
fact that Martinez stabbed the victimwth a knife. The court

di stingui shed nurders with knives fromthose invol ving guns, by
stating that “a knife —a weapon which, by virtue of its very
nature, forces the user to be in such close proximty to his
victimthat he is often touching himor conmes into contact with
hi mon each blow.” 1d. In addition, the CCA found that

Martinez’'s adm ssion at trial that he and Wrtmann di scussed how

standard [as federal courts] when review ng convictions for
sufficiency of the evidence.” See Gonez v. Acevedo, 106 F. 3d
192, 197 n.5 (7th Cr.) (“Although Jackson’s specific holding is
limted to federal habeas review, the Court’s opinion indicates a
simlar duty for state appellate courts. The Court stated
generally, for exanple, that a conviction in state court ‘cannot
constitutionally stand” where no rational trier of fact could
find guilt beyond a reasonable doubt.’” (citing Jackson, 443 U. S
at 317-18)), vacated on other grounds by 522 U S. 801 (1997).
Thus, state courts have either adopted the Jackson standard or
interpreted their own sufficiency standards as consistent with
Jackson. The CCA has evaluated the sufficiency of evidence to
find future dangerousness under a Jackson standard. See, e.q.,
Wlson v. State, 7 S.W3d 136, 142 (Tex. Crim App. 1999)

(eval uating future dangerousness based on the Jackson standard);
Martinez, 924 S.W2d at 700 (Baird, J., dissenting in part)
(“When review ng the sufficiency of the evidence to sustain the
death penalty, we enploy the standard announced in Jackson.”).
Therefore, our review of the CCA's decision is properly franed as
whet her that decision constitutes an “unreasonabl e application”
of Jackson.
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easy it would be to rob the store manifested an intent to use a
deadly weapon without regard to human life. Thus, the CCA
reasoned a jury could infer that the robbery was planned, and
coupled with the violent nature of the nurder, this could provide
the basis for a finding that Martinez woul d probably be a
continuing threat to society.

Therefore, under our |imted AEDPA review, we concl ude that
the CCA did not objectively unreasonably apply the Jackson
standard in determning, after a review of the evidence in the
light nost favorable to the prosecution, that a rational trier of
fact could find the essential elenents of future dangerousness

beyond a reasonable doubt. See (Terry) WIllians, 529 U S. at

410. Accordingly, we deny Martinez’'s Ei ghth Arendnent claim

VI . FOURTEENTH AMENDMVENT DUE PROCESS VI OLATI ONS
Martinez al so argues that the State of Texas violated the

Fourteenth Anendnent by arbitrarily depriving himof his
statutorily-created liberty interest in a conpetent post-
conviction counsel. This due process challenge is analytically
distinct fromthe Sixth Anendnent challenge. Martinez argues
that Article 11.071, 8§ 2(a) of the Texas Code of Crim nal
Procedure guarantees that “[a]n applicant shall be represented by
conpetent counsel,” Tex. CooE CRRM ProC. ANN. art. 11.071, 8 2(a),

and because Martinez was an indigent death-row i nmate, he had a
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“substantial and legitimte expectation” in this requirenent.

See Hicks v. lahoma, 447 U. S. 343, 345 (1980). Martinez

contends that because the State of Texas appoi nted Rhodes to be
his state habeas counsel and because Rhodes was i nconpetent, this

failure to provide conpetent counsel was a deprivation of federa

due process. See Evitts v. Lucey, 469 U S. 387, 396 (1985).

We are unpersuaded by this argunent for the reason that 28
U S C 8§ 2254(i) bars a federal habeas claimsolely grounded in
“the ineffectiveness or inconpetence of counsel during .
State collateral post-conviction proceedings.” 28 U S. C
8§ 2254(i) (“The ineffectiveness or inconpetence of counsel during
Federal or State collateral post-conviction proceedi ngs shall not
be a ground for relief in a proceeding arising under section

2254.7); see also Beazley v. Johnson, 242 F.3d 248, 271 (5th Cr

2001). WMartinez has not provided this court wth any argunent
regardi ng why the due process argunent rests on anything other
than the inconpetence of Rhodes during state post-conviction
proceedi ngs. Because there is no other constitutional violation
to acconpany this claim it is foreclosed by 8§ 2254(i).?22

As a final matter, Martinez argues that he also has a

Fourteenth Anendnent |iberty interest in being treated fairly and

2 |In simlar fashion, because we interpret Martinez's
argunent that he has been deni ed neani ngful access to the courts
under the First and Fourteenth Amendnents as a cl ai m grounded
solely in his ineffective assistance of state habeas counsel,

§ 2254(i) bars relief.
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in a manner consistent with, and prescribed by, Texas |aw.
Martinez contends that because the CCA routinely sets aside death
sentences in cases in which the evidence of future dangerousness
is less aggravating than in his case, he had an expectation that
he woul d be treated under the sane standard. Martinez has
failed, however, to provide us with legal authority denonstrating
that such a federal right to state court consistency has been
found cogni zable in federal habeas under the Fourteenth
Amendnent .

Federal habeas relief is reserved for the vindication of

federal constitutional rights. See Manning v. Bl ackburn, 786
F.2d 710, 711-12 (5th Gr. 1986). In the instant case, Martinez
has failed to denonstrate a |iberty interest in the consistent
application of state crimnal |aw enforceable through the Due
Process Clause. As the Suprene Court recognized in Lews v.
Jeffers, a state court’s alleged m sapplication of its own
sentenci ng factors cannot provide federal habeas relief:
Because federal habeas corpus relief does not lie for errors
of state law, . . . federal habeas review of a state court’s
application of a constitutionally narrowed aggravating
circunstance is limted, at nost, to determ ning whether the
state court’s finding was so arbitrary or capricious as to
constitute an independent due process or Ei ghth Anendnent
vi ol ati on.
497 U. S. 764, 780 (1990) (internal quotations and citations
omtted). As discussed previously in Part V, the standard for
determ ning an “arbitrary or capricious” action is the Jackson

rational factfinder test. Accordingly, a Jackson analysis is the
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nost appropriate framework to analyze both Martinez’'s Fourteenth
Amendnent due process and his Eighth Arendnent clains. For the

sane reasons as discussed in Part V supra, regarding Martinez’s

Ei ght h Amendnent argunent, we find Martinez' s Fourteenth

Amendnent argunent fails to provide himwth relief.

VI'1. CONCLUSI ON
For the foregoing reasons, we conclude Martinez is not
entitled to habeas corpus relief. The clains that were not
procedurally defaulted are without nerit. Accordingly, we AFFI RM

the judgnent of the district court.
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