IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40585

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

JOSE ALFREDO RESENDEZ- MENDEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

May 15, 2001
Before DAVIS, WENER, and STEWART, G rcuit Judges.
WENER, Circuit Judge:

Def endant - Appel | ant José Al fredo Resendez- Mendez (“Resendez”)
asks us to vacate his 71-nonth sentence for illegal reentry that
the district court assessed follow ng our vacatur and remand for
resentenci ng. Resendez al so asks us to reinstate his original 57-
month sentence for the sane crine or, alternatively, to renmand
again for resentencing. We conclude that the district court’s
proffered reasons for increasing Resendez’s sentence on remand are
not sufficient to rebut the presunption of vindictiveness that

attaches when a harsher sentence is neted out on resentencing



follow ng reversal or vacatur and renmand. We therefore vacate
Resendez’ s subsequently i nposed 71-nonth sentence and reinstate his
original sentence of 57 nonths’ inprisonnent.
l.
FACTS AND PROCEEDI NGS

Resendez pleaded quilty to reentering the United States
illegally after deportation, in violation of 8 US. C A 8§ 1326. In
exchange for his plea, Plaintiff-Appellee the United States of
Anmerica (“the Governnent”) agreed to reconmend a sentence at the
low end of the range determined in accordance with the United
St ates Sent enci ng Gui deli nes. Recommendi ng a three-1evel reduction
for acceptance of responsibility, Resendez’ s presentence report
determ ned the appropriate guideline range to be 57 to 71 nont hs’
i nprisonnment. The district court sentenced himto 57 nonths, the
shortest prison termin his guidelines range, to be followed by a
three-year term of supervised rel ease.

We vacated that sentence on appeal because the district court
had failed to afford Resendez the opportunity to speak in
mtigation of his sentence. On remand, the sanme judge expressed
the opinion that Resendez was inadequately renorseful and
resentenced himto 71 nonths in prison, the |longest period in his
gui deline range, to be followed by a three-year termof supervised

r el ease.



Before pronouncing the new sentence, the district court
af f orded Resendez al | ocuti on, aski ng whet her he had anything to say
to the court. Resendez responded:

Yes, Your Honor. | know —first of all, I would
i ke to apol ogize again. | know!| did wong. | amhere
because | didn’'t know | was going to get this nuch tine.
But if I knew that, | wouldn’'t be talking to you right
now, to this Court.

| know | am not — 1 have been illegal here, but
al so | have done sone good things, also. | hel ped save
three lives. Unfortunately couldn’t save the fourth
one.!

My wife had a work accident and it has been al nost
a year that | was wthout a job, and she has trouble
struggling to survive with ny little daughter. | ask if
it wll be possible to have a less[ ] harsh sentence.

The court asked Resendez whet her he was sure he had nothing else to

say, and after sone further discussion stated to Resendez’s

counsel
Because having reviewed and heard fromyour client
now in this particular hearing, | amnot convinced that
he is very sincere and genuine. | am not convinced of
t hat .

Havi ng given himthe opportunity to speak to ne,
just don’t think he is very —he is very honest. I
really don't.

The defendant responded that he did not understand why the court

was “saying that | amnot being honest with you. | amreal sorry,
like | say.” The court replied:
VWll, let’s not say you are not [sic] dishonest.
You don’t appear to be very repentant. You don’t appear
to —you didn’t express any regrets having engaged in

this conduct. And that you know is why people have an
opportunity to address the Court. You know, they can say

1 Resendez referred to a car accident in which he rescued
t hree drowni ng victins.



sonething or they don’'t have to say anything. But it
does touch upon a final decision to be nmade pursuant to
t he sentenci ng processes.

| amnot inpressed with what you told ne. | am not
convi nced and persuaded that you are —you do —you are
repent ant .
Resendez replied: “I don’t know how to say it, but | know I did
wong. | amsorry for it.”

After inposing sentence, the court stated:

The Court does notice that | amnodifying the sentence

heretof ore i nposed, but | have already stated of record

that | sinply had additional tinme to review the matter.

And it is [ac]know edged that | amdoing this at a tine

when | amnot facing sentencing ten or fifteen peopl e at

the sane tinme; and, in addition to that, | am not

convi nced and persuaded from what you have told ne that

you are truly sorry for the conm ssion of this offense.?
Resendez tinely perfected this appeal.

.
ANALYSI S

A Standard of Revi ew

Al t hough the Governnent contends that Resendez did not
cont enpor aneously object to the |lengthier sentence, our review of
the record of the resentencing proves that, to the contrary, he
effectively did so.® Therefore, we review de novo whether the

court’s proffered reasons for increasing the sentence on remand are

2 Contrary to the inplication of this remark, the record
reflects that Resendez was sentenced individually in the first
instance, not in a group of ten or fifteen defendants.

3 After the court pronounced the new sentence, Resendez’s
counsel stated: “Your Honor, [ ] we ask the Court to reconsider
the issue of the 71 nonths, as you inposed the original sentence
of 57 nonths.”



sufficient to overcone the | egal presunption that such an i ncreased
sentence constitutes vindictiveness.*
B. Anal ysi s

In North Carolina v. Pearce,® the Suprenme Court established

the rule that a presunption of vindictiveness attaches any tine
t hat a def endant recei ves a harsher sentence on resentenci ng by the
sane judge who i nposed the previous sentence.® W noted in United

States v. Canpbell that the Pearce rule is “a prophylactic one,

addressed nore to protect future litigants who appeal than to the
injustice done in the actual case. Tol erance of a court’s
vindi ctiveness mght ‘chill’ a defendant’s right to seek an appeal
of her sentence.”’ Due process requires that a defendant not face
i ncreased punishnment solely as retribution for successfully
appeal ing a conviction, and al so nust “be freed of apprehensi on of
such a retaliatory notivation on the part of the sentencing

judge.”® Wien a judge inposes a harsher sentence following a

4 United States v. Canpbell, 106 F.3d 64, 66 (5th Cir
1997) .

5 395 U S 711 (1969), overruled in part on other grounds,
Al abama v. Smith, 490 U.S. 794 (1989).

6 Although Pearce addressed a harsher sentence inposed on
retrial, we also have applied it to resentence on renmand. See

Canpbell, 106 F.3d at 67 (citing United States v. Vontsteen, 950
F.2d 1086, 1089 n.2 (5th G r. 1992)).

’ Canpbell, 106 F.3d at 67.
8 Pearce, 395 U. S. at 725.



successful appeal, “sone reason for the increase nust plainly
denonstrate that no vindictiveness was involved.”?®

In this case, there is no evidence that the district court was
actually notivated by subjective vindictiveness in inposing the
harsher sentence on Resendez’s second appearance. It is equally
pl ai n, however, that the court neither expressed nor indicated any
obj ective reason sufficient to rebut the Pearce presunption of
vi ndi ctiveness; indeed, no objective reason at all. The great
deference we owe to district courts’ sentencing is erased by the
Pearce presunption when a harsher sentence 1is inposed on
resentenci ng, and the sentencing court must rebut the presunption
of vindictiveness with sone objective reason for its reassessnent.

In Pearce, the Suprene Court held that a trial judge may
i npose a new, |engthier sentence

inthe light of events subsequent to the first trial that

may have thrown new |ight upon the defendant’s “life,
heal t h, habi ts, conduct, and nental and noral
propensities.” Such information nmay cone to the judge’'s

attention from evidence adduced at the second trial
itself, from a new presentence investigation, fromthe
defendant’s prison record, or possibly from other
sources. 1°

® United States v. Schoenhoff, 919 F.2d 936, 938 (5th Cir.
1990) .

10 Pearce, 395 U.S. at 723 (citation omtted); see also id.
at 726 (holding that reasons for inposing nore severe sentence on
def endant “nust be based upon objective information concerning
identifiable conduct on the part of the defendant occurring after
the time of the original sentencing proceeding”).
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Qur own precedent concerning such information has tended to focus

on the defendant’s crimnal activity. United States v. Scott, for

exanpl e, centered on new information about the anount of drugs
i nvol ved in a conspiracy and the defendant’s personal invol venent

in dealing crack cocaine.! Simlarly, in United States V.

Schneltzer, we upheld a lengthier prison termon resentencing in a
case that involved both new convictions on additional charges and
an applicable four-level offense increase that had been overl ooked
by the first probation officer.!? “The changed circunstances —t he
convictions for four different charges and the increased of fense
| evel —are sufficient objective events and i nformation justifying
an increase so as to rebut any presunption of vindictiveness,” we
wr ot e. 13

No simlar newy discovered facts, changed circunstances, or
post -sentenci ng occurrences energed regarding Resendez or his
crimnal behavior followng his original sentencing. W take
particul ar note of the fact that the district court did not rescind
its previous grant to Resendez of a three-level reduction for his

acceptance of responsibility, despite the court’s rejection of

1148 F.3d 1389, 1398 (5th G r. 1995).

12 United States v. Schneltzer, 20 F.3d 610, 613 (5th Gr.
1994) .

13 1d.; see also Texas v. MCullough, 475 U S. 134, 136
(1986) (involving new evidence on retrial that (1) the defendant
——not his acconplices —had slashed a nurder victims throat,
and (2) the defendant had been released from prison only four
nmont hs before the killing).




Resendez’ s expressions of regret and renorse in his allocution as
insincere. It is as though the court was requiring the defendant’s
allocution to justify not increasing the original sentence, a
pur pose opposite from allocution’s opportunity to seek a |esser
sent ence.

W do not wish to discourage crimnal defendants from
expressing renorse at allocution, or to inpinge on a court’s
di scretion to assess a defendant’s sincerity. W hold only that a
district court nust identify sone objective reason or reasons
either occurring or discovered after inposition of the origina
sentence, to overcone the presunption of vindictiveness and justify
a lengthier sentence when it inposes one on renmand. Under the
circunstances of this case, we hold that the sentencing court’s
subjective discrediting of the defendant’s sonmewhat anbi guous
statenents at allocution is objectively inadequate to rebut the
presunption of vindictiveness. Those statenents, whether or not
di si ngenuous, did not constitute either objective information newy
acquired by the court following the original sentencing or
sent ence- enhanci ng occurrences post-datingthe original sentencing.

L1,
CONCLUSI ON

We re-enphasize that the Suprenme Court’s |egal doctrine of
presumned vi ndi cti veness, which we apply today, is an objective one.
As such, nothing in this opinion should be read to inply actual or
subj ective vindictiveness on the part of the sentencing judge
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either toward Resendez for his successful appeal or toward this
court for our previous reversal and renand. Sinply put, a
presunption of vindictiveness arises autonatically when, on renmand
follow ng vacatur of sentence, the sane judge who inposed the
original sentence assesses a stiffer one. For a harsher sentence
to stand under such circunstances, the re-sentencing court nust
articul ate specific reasons, grounded in particularized facts that
arise either from newy discovered evidence or from events that
occur after the original sentencing.

Qur remand for failure to grant allocution has no correlation
Wi th the presunption of vindictiveness that arose subsequent!|y when
the sentence inposed on remand exceeded the original, vacated
sentence. Yet Resendez’s | ack of sincere renorse in his allocution
is all that the sentencing court expressed in justification of the
i ncreased sentence. As we have explained, reversal of the
presunption of vindictiveness and justification of an increased
sentence are whol |y dependent on the sentencing court’s specific
verbal i zati on of either new information or subsequent occurrences
that objectively support inposition of an enhanced sentence on
remand.

W do not take issue with the district court’s necessarily
subjective credibility call on Resendez’ s sincerity or
truthful ness, either in proffering extenuating circunstances in
allocution or in expressing renorse or regret. In this case
however, the sentencer’s subjective evaluation of the sincerity of
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defendant’s allocution is neither relevant to the question of
vi ndi ctiveness nor probative in dispelling it. Such a subjective
determnation is not a substitute for objective reasons sufficient
to reverse the |l egal presunption of vindictiveness and justify the
har sher sentence.

For the foregoing reasons, therefore, we vacate Resendez’'s
sentence of 71 nonths in prison and reinstate his original 57-nonth
sentence, to be followed by a three-year term of supervised
rel ease.

SENTENCE | MPOSED ON REMAND VACATED; ORI G NAL SENTENCE REI NSTATED.
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