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EDITH H JONES, G rcuit Judge:

By appeals or, in the alternative, petitions for a wit
of mandamnus, various “News Media”,! chall enge neasures used by the
court to protect juror anonymty in a much-publicized crimna
trial. Those neasures included certain orders inplenenting an
anonynous jury order, and the district court’s refusal to grant the
News Media' s notion for post-verdict access to juror information.
Finding that a portion of the district court’s orders suppl enenti ng
its anonynous jury order was an unconstitutional prior restraint,

we reverse in part. W reject, however, the News Media s requests

1 The “News Medi a” include Ti mes-Pi cayune Publ i shing Corporation, the
Associ ated Press, Capital City Press, Inc., Gannett River States Publishing,
Inc., Hearst-Argyle Television, Inc. (MWOSU-TV), WGNO Inc., WAL-TV Inc., Enmis
Tel evi si on Broadcasting L.P. (WUE-TV) and the Louisiana Press Associ ation
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that the district court be ordered to release the jurors’
identifying informati on and juror questionnaires.
| . BACKGROUND
Former Loui siana Governor Edwin Edwards and several
others, including state |nsurance Conm ssioner Jim Brown, were
indicted for various federal <crinmes allegedly commtted in

connection with a sham settlenent’ that derailed a $27 nmillion
| awsuit threatened by the state agai nst David Di siere, president of

Cascade |Insurance Co., a failed autonpbile insurance carrier.”

United States v. Brown, 218 F.3d 415, 418 (5" G r. 2000). The
i ndi ctment i ncluded nunerous counts of conspiracy, nmail and wire
fraud, insurance fraud, making false statenents, and wtness
tanpering. The trial at issue in this appeal was the second of
three federal prosecutions involving former Governor Edwards. In
the first trial, Edwards and several other defendants were
convicted in June, 2000, of charges based on bribery to obtain a
riverboat ganbling |icense. The third trial, also involving
bribery allegations, was held in March, 2001. The jury convicted
Ceci| Brown on seven out of nine counts. Edwards was an uni ndi cted
co-conspirator in that case and appeared as a w tness for Brown.?

Trial on this second indictnent began on Septenber 18,

2000. On Qctober 11, Edwards and Shreveport |awer Ronald Wens

2 Afourthrelated trial for federal tax evasion by fornmer Edwards ai de

Andrew Martin will conmmence in July, 2001.
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were acquitted of all charges. Brown was acquitted on nost charges
but convicted on seven counts of maeking fal se statenents to an FB
agent. The district court threw out two of these counts.

A Pretrial Proceedings

On March 31, 2000, the United States filed a notion for
t he i npanel nent of an anonynous jury. The defendants opposed the
motion. On July 13, the district court continued the trial until
Septenber 18, 2000, and it granted the Governnent’s notion for an
anonynous jury.

The News Media, as intervenors, requested on July 26 t hat
the district court reconsider its approval of an anonynous jury.
In the alternative, the News Media asked for access to the nanes,
addresses, and pl aces of enploynent of the jurors upon entry of the
verdict, to the extent that the information mght be wthheld
during trial.

The district court issued reasons for granting the
anonynous jury notion on August 9. Stating that anonymty has | ong
been an inportant elenment of the jury system the court reasoned
that its order “nerely increased the degree of anonymty by
wi thholding the jurors’ names, addr esses, and places of

enpl oynent . ” The court found that three of five non-exclusive



factors® that the Fifth Circuit has stated may justify inpaneling
an anonynous jury were present in this case. First, there have
been charges that the defendants have attenpted to interfere with
the judicial process or wtnesses through wtness tanpering,
attenpting to bribe a judge, attenpting to illegally termnate a
federal investigation and influencing a court-appointed specia
mast er . Two of the defendants have pled guilty to wtness
tanpering, another to msprision of afelony. |In addition, Edwards
was convicted in the first trial of interfering wth Louisiana’s
judicial and admnistrative processes for |I|icensing riverboat
casi nos.

Second, the district court stated that an anonynous jury
is appropriate when defendants face a |lengthy incarceration and
substantial nonetary penalties, as they did here. Third, this case
has recei ved extensive publicity, enhancing the “possibility that
jurors’ nanes woul d becone public and expose themto intimdation
and harassment.” Krout, 66 F.3d at 1427. In addition, in the
previous Edwards trial, “despite extensive and expensive

precautions by the United States Marshals Service to protect the

8 As discussed in United States v. Krout, the five factors are: “(1)

t he def endants’ invol venment i n organi zed crine; (2) the defendants’ participation
in agroup with the capacity to harmjurors; (3) the defendants’ past attenpts
tointerfere with the judicial process or witnesses; (4) the potential that, if
convicted, the defendants will suffer a lengthy incarceration and substanti al
nonetary penalties; and, (5) extensive publicity that could enhance the
possibility that jurors’ names would become public and expose them to
intimdation and harassnent.” 66 F.3d 1420, 1427 (5" Gr. 1995).
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anonymty of the jury, certain nenbers of the nedia aggressively
followed, identified, and contacted jurors in violation of the

anonynous jury order. Therefore, the district court
concluded, “the nedia s intense interest in gaining access to the
jurors’ nanmes, addresses, and pl ace of enpl oynent strongly counsel s
the Court to protect the panel from foreseeable harassnment by the
medi a and others.” The district court continued: “Any attenpts by
the nmedia or others to interfere with this order will not be
tolerated.”

On August 10, the district court denied the Media s
nmotions for reconsideration of the anonynous jury order and
deferred ruling on the nedia’ s alternative notion for access to
jury information upon entry of verdict but stated that “[i]n the
meantinme, the nedia is ordered not to attenpt to circunvent this
Court’s ruling preserving the jury' s anonymty.”

The News Media pronptly appeal ed, challenging: (1) the
district court’s August 9, 2000 Order to the extent it stated that
“any attenpt by the nedia or others to interfere with this Oder
Wil not be tolerated”; (2) the district court’s August 10, 2000
mnute entry stating that “the nedia is ordered not to circunvent
this Court’s ruling preserving the jury s anonymty”; and (3) the
district court’s mnute entry of August 10, 2000 indefinitely
deferring the News Media' s request for post-verdict access to the

jurors’ nanes, addresses, places of enploynent and the juror
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guestionnaires.* The News Media do not, however, challenge the
substantive nerit of the anonynous jury order.
B. The Trial and Its Aftermath

Voir dire began on Septenber 18, 2000. After the
district court closed portions of the jury voir dire, the News
Medi a sought a wit of mandanmus ordering the district court to open
the voir dire proceedings to the public and the press and to
transcribe imedi ately and rel ease any portion of voir dire held
behi nd cl osed doors. The district court entered its reasons for
closing the voir dire on Septenber 19, 2000. On Cctober 3, the
News Media filed a notice of appeal regarding the sane matter.

On Cctober 11, before the verdict was announced, the
district court told the jurors that it was not going to rel ease
their identities unless they wished to wai ve or rel ease thensel ves
fromanonymty. The trial judge also inforned the jurors that they
did not have to speak to anyone about the case and that, absent
court order, they could not be interviewed about the jury
del i berations, but that they could discuss their general reactions
tothe trial. Wen asked by the district court whether they w shed
to wai ve anonymty, none of the jurors indicated a desire to do so.

However, the judge stated that if any juror later sought to be

4 On Septenber 5, the News Media fil ed a nandanus petition chal |l engi ng

the sane orders. This court consolidated the wit of mandamus with the
af orenment i oned appeal s.



rel eased fromthe confidentiality agreenent, the court would put an
order in the record identifying the person.

The News Medi a i medi atel y sought a post-verdict wit of
mandanmus ordering the district court to release the nanes,
addresses and pl aces of enpl oynent of the anonynous jurors and the
conpleted juror questionnaires that were sealed during the trial.
In the alternative, the News Media also filed a notice of appeal.

On Cctober 16, the court granted a notion to unseal the
transcript of the closed voir dire.®> The district court denied the
News Media’s notion for access to juror questionnaires, however, on
the grounds that the questionnaires assured the jurors that all
i nformati on would remain confidential and that the court woul d not
breach this confidentiality agreenent. The court offered to
rel ease the questionnaires of consenting jurors, but it again
refused to release jurors’ nanes, addresses, and places of
enpl oynent (wi thout their consent). Further, the court repeated
that if any juror requested to be released fromthe confidentiality
agreenent, the court woul d place an order in the record identifying
the juror. The News Media have appeal ed and sought mandanus to

reverse these orders.

5 The district court’s order granting the notion to unseal the
transcript of the closed voir dire renders noot the mandanus petition of
Sept enber 18, 2000.



The court went to extraordinary |lengths to preserve the
integrity of the jury systemand conduct a fair trial in the face
of relentless publicity, sone of it generated by the parties
t hensel ves. Eager nedi a have entertai ned the citizens of Loui siana
and beyond with nonstop coverage of the current prosecutions of
Loui siana’s col orful ex-Governor. The court’s protective neasures
inthis trial included: (1) a gag order on all trial participants;?®
(2) an anonynous, but not sequestered jury; (3) closure during
trial of the jury selection process; (4) the August 9 and 10 orders
t hat adnoni shed agai nst any attenpt to circunvent or interfere with
the anonynous jury order; and (5) post-verdict orders that
(a) continue, until each individual juror requests otherw se, the
confidentiality of juror identity and questionnaires, and
(b) shroud the jury deliberations. These orders have not
noticeably interfered wth vigorous press coverage, except tolimt
inquiry into the background and makeup of the jury. Anmong al |
these orders, the News Media appeal ed the (now noot) closure of
jury selection, the non-circunvention orders and the post-verdi ct

juror identification orders.’” They argue in addition that the

6 The gag order on trial counsel, defendants and potential witnesses

inthis second Edwards trial was uphel d after an appeal by defendant Harvey Brown
in United States v. Brown, supra. The News Media appeared as amci in that
appeal .

! Fol | owi ng oral argunent, on Cctober 6, 2000, this court dism ssed

wi t hout prejudice, on grounds of prematurity, that portion of the News Media's
appeal / mandanus petition chall enging the indefinite deferral of their notion for
post-verdi ct access to juror informati on. The issue is again before us on appeal
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cunul ative effect of all the protective orders deni ed public access
to the trial. Each of the News Media s issues deserves close
attention.
1. DI SCUSSI ON
Because thi s case i nvol ves constitutional and ot her | egal
guestions, we review the district court’s orders de novo. See

Arerican G vil Liberties Union of Mssissippi, Inc. v. M ssissippi,

911 F. 2d 1066, 1069 (5'" Gir. 1990). “Specific factual findings of
the district court on the issue are, of course, entitled to review

under the clearly erroneous standard.” |d.

A. The District Court’s Orders that the Medi a Not Circunmvent
Its Anonynous Jury Order?®

after the court entered its post-verdict juror identification orders.

8 At the outset, we nust consider whether the non-circunvention order
is nmoot and whether our jurisdiction is defeated. Two conditions nust be
satisfied in such a case for jurisdiction to be valid and the order considered
not noot: “‘(1) the challenged action [nust] in its duration [be] too short to
be fully litigated prior toits cessation or expiration, and (2) there [nmust be]
a reasonabl e expectation that the sanme conpl aining party woul d be subjected to
the sane action again.’” Gannett Co., Inc. v. DePasquale, 443 U. S. 368, 377,
99 S. Ct. 2898, 2904 (1979)(quoting Weinstein v. Bradford, 423 U.S. 147, 149, 96
S.C. 347, 349 (1975). Considering an order prohibiting the public and press
froma pretrial suppression hearing, the Suprene Court concluded in Gannett that
it had jurisdiction to review such a controversy and that the case was not noot.
Id. The Court stated that a pretrial hearing was too short in duration to permt
full reviewand that an order denying access to a transcript would nearly al ways
be lifted prior to the conpletion of appellate review. The Court al so concl uded
that it was reasonable that the petitioner, a newspaper publisher, would be
subject to simlar closure orders in the future. 1d. Likew se, in Nebraska
Press Assoc. v. Stuart, 427 U S. 539, 96 S. . 2791 (1976), the Court reviewed
an order restraining the news nedi a from publishing or broadcasting accounts of
confessions or adm ssions. The Court held that the controversy was “capabl e of
repetition” because the defendant’s conviction could be reversed and the trial
court could issue “another restrictive order to prevent a resurgence of

prejudicial publicity before [the defendant’s] retrial.” Id. at 546, 96 S.C.
at 2797. Because sinilar circunstances exi st here, we |i kewi se concl ude that the
controversy is neither noot nor our jurisdiction defeated. This is a
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This is the first time an appellate court has been asked
to consider howfar atrial court may go, consistent with the First
Amendnent, in enforcing an order on juror anonymty. The News
Medi a contend that the district court’s orders anounted to a prior
restraint, “freezing” their publication of information about the
jurors and juror conduct that m ght arise during trial. Nebraska

Press Ass’n v. Stuart, 427 U S 539, 559, 96 S .. 2791, 2803

(1976) . The governnment responds that since the court’s orders
intended no nore than to prevent publication of information from
which the jurors could be identified, they fell within the court’s
broad di scretion to manage the trial

Bet ween the parties’ positions |ies an area of agreenent:

the court could determne that naintaining jury anonymty was

“controversy . . . capable of repetition under circunstances in which each
repetition may evade review.” United States v. Chagra, 701 F.2d 354, 358 (5"
Cir. 1983).

In addition, our appellate jurisdiction Iies under the collateral order
doctri ne. “Congress has limted the jurisdiction of this Court to ‘final
decisions of the district courts.”” U.S. v. Brown, 218 F.3d 415, 420 (5" Cr.
2000). Although the district court’s orders are not final orders, the Suprene
Court has recogni zed a coll ateral order exceptionto this final order requirenent
because “certain decisions of the district court are final in effect although
they do not dispose of the litigation.” Davis v. East Baton Rouge Parish Sch
Bd., 78 F.3d 920, 925 (5'" Cir. 1996). Such orders nay be appealed “if they (1)
are conclusive, (2) resolve inportant questions that are separate from the
nerits, and (3) are effectively unrevi ewable on appeal fromthe final judgnrent
in the underlying action.” Brown, 218 F.3d at 420. Courts have applied this
doctrine to appeal s of orders affecting the nedia’'s First Arendnent rights. See,
e.g., United States v. QGurney, 558 F.2d 1202, 1206-07 (5" Cr. 1977). The
challenge to the district court’s orders neet these criteria because: (1) the
orders were conclusive “with no further consideration . . . contenplated,’
Qurney, 558 F.2d at 1206; (2) they involve inportant questions unrelated to the
nerits of the case; (3) and the issues would otherwise essentially be
unrevi ewabl e on appeal fromthe final judgenent.
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necessary to prevent extraneous harassnent and intimdation of
jurors. It could enter an order preventing court personnel from
disclosing, or the nedia fromeliciting official court records that
woul d identify the jurors. The News Media have conceded these
poi nts by not appealing the anonynous jury order itself. W nust
assune that that order, unusual as it is, was both fully supported
in the record and fully enforceable against parties within the
court’s control.?®

The nedia assert, however, that the non-circunvention
orders threaten also to proscribe i ndependent newsgat hering, e.g.
any story not derived fromconfidential court records, that m ght
deal with jurors. Wilethisis aself-justifying argunent, to the
extent that the nedia never properly sought clarification of the
orders, it is not without force. The | anguage of the court’s
orders, which restricts “interference” and “circunvention”, 1is

anbi guous. Alternatively, it may connote “not goi ng around” either

t he substance of the order, i.e. by destroying juror anonymty, or

9 Conpare 28 U.S.C. 8§ 1863(b)(7) (a jury plan “may . . . permt . . .
[the court] to keep these [jurors'] names confidential in any case where the
interests of justice so require.”).

10 We decline to consider self-serving correspondence that the nedia
sent the trial court in an effort to clarify the judge' s non-circunvention
orders. Neither such correspondence, nor the court’s alleged oral interpretation
of the order, is part of the record. The notion to supplenent the record to
i nclude this correspondence is denied.
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the integrity of court procedures, i.e. by obtaining confidential
court dat a.

The latter interpretation poses no problem \Wile the
news nedia are entitled to receive, investigate and report on al
public proceedings involved in a trial, the right to gather news,
much i ke other first anmendnent rights, is not absolute. See lnre

Express News Corp., 695 F.2d 807, 809 (5'" Cir. 1982) (citing Zenel

v. Rusk, 381 U.S. 1, 17, 85 S. Ct. 1271, 1281 (1965)). It does not
“guarantee journalists access to sources of information not

available to the public generally.” | d. (citing Branzburg V.

Hayes, 408 U. S. 665, 684, 92 S.C. 2646, 2658 (1972)); see also

United States v. Gurney, 558 F.2d 1202, 1208 n.9 (5" Cr

1977) (“* When representatives of the communications nedia attend

trial they have no greater rights than other nenbers of the

public.””) (quoting Estes v. Texas, 381 U S 532, 584, 85 S. C

1628, 1654 (1965) (Warren, C J., concurring)). As this court has
held, a trial court may refuse to allow the nedia to inspect
docunents not a matter of public record, including jurors’ nanes
and addresses; such orders are distinct from prior restraints.
Qurney, 558 F.2d at 1210. To the extent the orders warned the
media not to publish information illegally gleaned from

confidential court files, it was justified. See Florida Star v.
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BJF, 491 U.S. 524, 534, 109 S.Ct. 2603, 2609 (1989).' Simlarly,
al though the nedia generally have a right to publish information
that they obtain, “[n]either the First Amendnent nor the Fourteenth
Amendnent mandates a right of access to governnent information or
sources of information within the governnent’s control.” Houchins

v. KOED, Inc., 438 U S. 1, 15, 98 S. Ct. 2588, 2597 (1978).

|f the court intended the former connotation, however,
then it could be tricky to determ ne how nmuch i nformation reveal ed
in an independently gathered news article m ght conprom se juror
anonymty. Nevertheless, a violation of the orders woul d subject

the press to sanctions. The orders thus plausibly constituted a

1 In Florida Star v. BJF, 491 U S 524, 109 S.Ct. 2603 (1989), the
Court held that inmposing damages on a newspaper for publishing the name of a rape
victimviolated the First Armendnent. |n so doing, however, the Court refused to
hol d broadly that truthful publication nmay never be puni shed consistent with the
First Amendnent. Id. at 532, 109 S.C. at 2609 (“Qur cases have carefully
eschewed reaching this ultimate question, mndful that the future may bring
scenari os whi ch prudence counsels our not resolving anticipatorily.”). Rather
t he governnent “retains anple neans of safeguarding significant interests upon
whi ch publication may inpinge.” 1d. at 533, 109 S.C. at 2609. This includes
protecting anonynity.

To the extent sensitive information rests in private hands,

t he governnent nay under sone circunstances forbid its non-

consensual acquisition. . . . To the extent sensitive

information is in the government’s custody, it has even

greater power to forestall or nitigate the injury caused by

its rel ease. The governnent may cl assify certain information,

establish and enforce procedures ensuring its redacted

rel ease, and extend a danages renedy agai nst the governnent or

its officials where the governnent’s m shandling of sensitive

information leads to its dissemination
Florida Star, 491 US at 534, 109 S.Ct. at 2609. In Florida Star, the
i mposi tion of damages was unconstitutional in part because the governnment itself
made the information available to the nedia.
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prior restraint because it gagged the press from reporting sone
ki nds of independently gathered stories pertinent to the trial.??

Prior restraints on publication by the press are
constitutionally disfavored in this nation nearly to the point of
extinction. To avoid redundancy in the case reports, we forbear
repeating the background and casel aw that conpel this concl usion

under the First Amendnent. See generally Nebraska Press Ass'n v.

Stuart, 427 U.S. 539, 96 S. Ct. 2791 (1976); Brown, supra. But
vital as it is to protect freedom of the press, especially in
reporting about the crimnal justice system?® the rights of the
press may collide with a crimnal defendant’s equally significant
Sixth Amendnent right to a fair trial. “I'n general, a prior
restraint (usually directed at the press) will be upheld only if
the governnent can establish that ‘the activity restrai ned poses
either a clear and present danger or a serious and i nmm nent threat
to a protected conpeting interest.’” Brown, 218 F.3d at 424

(citing Levine v. US. Dst. Court, 764 F.2d 590, 595 (9th Cir.

1985) (citations omtted)). |In Nebraska Press, the Suprene Court

examned a restraint against pretrial publication of certain

12 “Aprior restraint . . . has an i medi ate and irreversibl e sancti on.
If it can be said, that a threat of crimnal or civil sanctions after publication
“chills” speech, prior restraint ‘freezes’ it at least for the time.” Nebraska

Press, 427 U S. at 559, 96 S.C. at 2801.

13
(1966) .

See generally Sheppard v. Mxwell, 334 U S 333, 86 S.C. 1507
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evi dence incul pating the defendant. The state courts had i ntended
to stanch excessive publicity that mght taint a small town’s jury
pool. The Court exam ned the evidence before the trial judge to
determ ne “(a) the nature and extent of pretrial news coverage; (b)
whet her ot her nmeasures would be likely to mtigate the effects of
unrestrained pretrial publicity, and (c) how effectively a
restraining order woul d operate to prevent threatened danger.” 427
US at 562, 96 S.C. at 2804. The district court’s non-
circunvention orders in this case nust be exam ned by the Nebraska
Press criteria.

In Nebraska Press, the court’s gag order was first

examned in light of the goal of mnimzing prejudicial pretrial
publicity. In this Edwards prosecution, by contrast, the court was
trying to prevent harassnent and i ntim dation of venire nenbers and
jurors by the press and the defendants. Evidence supporting the
court’s fears of an inmmnent and serious threat from both these
sources was abundant. Two of the defendants had been charged in
the indictnment and pled guilty to witness tanpering and anot her to
m sprision of a felony. This particular prosecution involved
charges of interfering wth state judicial processes through
attenpted bribery of a judge, attenpting illegally to termnate a
federal investigation, and influencing a court-appointed speci al
mast er . In the first Edwards prosecution, allegations that the
former Governor and his son bugged the office of an FBI agent had

17



been severed for separate trial. Edwards was convicted in the
first trial of interfering wth Louisiana s judicial and
adm ni strative processes for licensing riverboat casinos. During
the first trial, the nmedia had identified and pursued jurors and
attenpted to interview them despite an anonymty order. Repeated
all egations of juror msconduct were raised in the first trial
necessitating inquiries by the court concerning possible outside
i nfl uences on those jurors. In this prosecution, the nedia
zeal ously sought to access sealed information. Finally, when
Governor Edwards was tried on crimnal charges several years ago,
t here was evi dence of possible attenpts to influence jurors through
their relatives. The district court could well conclude that the
integrity and i ndependence of the jury process were at risk.
Protecting agai nst these unique threats to the integrity
of the jury process posed a significant challenge in addition to
and different fromthe relatively well-charted field of excessive

pretrial publicity. To a greater extent than in Nebraska Press,

then, the trial court could justifiably find a clear and present
danger to the integrity of the jury process if juror anonymty were
conpr om sed.

Because the fair trial threat in this case originates

fromdi fferent sources fromthat i n Nebraska Press, the eval uati on

of less restrictive neans, the second of the Suprene Court’s

criteria, nust also differ. In Nebraska Press, the Court

18



enuner ated several alternatives that would m nim ze the effect of
excessive publicity short of gag orders on the press. Those
alternatives included inposing gag orders on trial participants,
granting a change of venue, delaying the trial, or sequestering
jurors. In Brown, this court has already upheld a gag order on the
trial participants in the second Edwards trial, while enphasizing
the determ ned efforts of defendants and all counsel to circunvent
it.

For purposes of conbating direct intimdation by the
press or the defendants, however, the only obvious alternative to
enforcing juror anonymty seens to be sequestration. Because the
medi a did not chall enge the anonynous jury order, they should not
be able to back into the issue with a collateral attack. And in
any event, “sequestering the jury inposes well-known and serious
burdens.” Brown, 218 F.3d at 431. Moreover, juror anonymty and
sequestration are renedi es for overl appi ng but distinct probl ens.
Sequestration protects the jury fromtrial publicity, extraneous

i nfl uences and harassnent. See e.g., Mayola v. State of Ala., 623

F.2d 992, 1002 (5'" Cir. 1980); United States v. Harris, 458 F.2d

14 The ABA Standards for Crimnal Justice Fair Trial and Free Press
states, in its section about the conduct of a crimnal trial when probl ens
relating to the dissem nation of potentially prejudicial materials are raised,
that “[a]s an alternative to sequestration in a case where there is a significant
threat of juror intimdation during or after the trial, the court may consider
an order withhol ding public disclosure of jurors’ nanes and addresses as | ong as
that information is not otherwise required by law to be a matter of public
record.” ABA Standards, § 8-3.6(b).
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670, 674 (5th Gr. 1972)(“The purpose of sequestering is, the cases
agree, to protect the jury from interference.”). Anonym ty
protects, in addition to the jurors, the venire persons and the
jurors’ famlies frominfluence exerted by outside parties. See
Krout, 66 F.3d at 1427 (“‘[T]he use of an anonynous jury is
constitutional when, 'there is strong reason to believe the jury
needs protection' and the district court 'tak[es] reasonable
precautions to mnimze any prejudicial effects on the defendant

and to ensure that his fundanental rights are protected.'") (quoting

United States v. Wng, 40 F.3d 1347, 1376 (2d Cr. 1994)). To

i nsi st on a sequestered, but not anonynous, jury in this case would
not necessarily have prevented undue influence being brought to
bear through harassnent of jurors’ famlies. Sequestration is an
inperfect alternative to address the court’s particular concerns
about juror intimdation in this case.

The third factor discussed in Nebraska Press was the

efficacy of the prior restraint. The Suprene Court denonstrated
that the Nebraska courts’ order preventing publication of certain
i nfl ammatory i nf or mati on was over br oad, unenforceabl e, and unlikely
to fulfill its purpose. On examnation, this is the Achilles heel
of the district court’s noncircunvention orders. |In the instant
case, the gag order is generally, though not fully, enforceable,

since acts that would conprom se a juror’s anonymty woul d al nost
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surely take place within the court’s jurisdiction, no matter where
publication occurred.® But the district court could not punish
every potentially offending publication outside its jurisdiction.
Moreover, the court’s orders are overbroad, based on the anbiguity
of the terns “circunvent” and “interfere” and the various
gradations of information that, if published, m ght conceivably
reveal a juror’s identity. The orders nmay also ultimately fail to
achieve their purpose; restraining the press from independent
i nvestigation and reporting about the jurors would not necessarily
deter defendants who have already manifested a wllingness to
tanper with court processes. Just as obviously, however, enforcing
a prior restraint on the press would nake it nore difficult for the
defendants to obtain information conpromsing juror integrity.
Wthout a prior restraint on these overeager nedi a representati ves,
juror anonymty m ght not be enforceable at all.

Wth considerable doubt, we conclude that under the

standards of Nebraska Press, particularly the requirenent that a

court’s prior restraint order be narrowy efficacious, the
nonci rcunvention orders were unconstitutional insofar as they
interdicted the press fromindependent investigation and reporting

about the jury based on facts obtained from sources other than

15 There is of course the possibility that a menber of the nedia might

i nnocently, and w t hout know edge of the court’s noncircunvention order, publish
information that violated the anonynmity of jurors, but we need not hypothesize
so far for purposes of this case.
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confidential court records, court personnel or trial participants.
Qur doubt is based on the uncertainty whether the press woul d have
cooperated with an anonynous jury order whose enforceability was so
limted. Can it be that the First Anendnent prevents a court from
fully enforcing orders it strongly believes necessary to protect
jurors, the jury system and the defendant’s fair trial rights?
Since the Suprene Court has not in recent history upheld any Iimt
on the press,!® we decline to be the first court to do so. W also
hope that the press understand that their enornous power under the
First Amendnent should be tenpered with respect for the judicial
systemthat protects the press as well as crimnal defendants and
that inherent in such respect there should be deference to the
spirit of the court’s anonynous jury order.

B. The Order Denying Post-Verdict Access to Juror
| nf or mati on

The News Medi a assert that there is no conpel ling reason
justifying continued “secrecy” about the jurors. |In particular
they submt that the district court’s reason for not releasing
jurors’ nanes and addresses - its promse of confidentiality - is
insufficient, and the “severe restriction” on the News Media' s
ability to contact jurors is not narrowly tailored to prevent a
substantial threat to the admnistration of justice. Since the

judicial systemis presunptively open, access to infornmation about

16 Apart fromdicta in Florida v. BJF - supra.
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jurors cannot be denied absent extraordinary circunstances. e
di sagree with this characterization of the court’s reasoning, the
News Media’s interpretation of the scope of the court’s order, and
their readi ng of casel aw.

Tensi ons between First Amendnent rights and the right of
an accused to trial by an inpartial jury frequently develop in a

“sensational” case like this. Nebraska Press, 427 U.S. at 551, 96

S.a. at 2799. While a denial of access to confidential court
i nformati on may hanper newsgathering, this burden is thought to be
incidental when strong governnental interests are involved.
GQurney, 558 F.2d at 1209. Ensuring that jurors are entitled to
privacy and protection against harassnent, even after their jury
duty has ended, qualifies as such an interest in this circuit.

United States v. Harrelson, 713 F.3d 1114, 1116 (5'" Gr. 1983);

Express News, 695 F.2d at 810; GQurney, 558 F.2d at 1210 n.12

(“[T]he judge was followng a well-established practice when he
refused to publicly release the jury list, which included the
nanmes, addresses, and ot her personal information about the jurors.
Such protection of the privacy of the jurors was clearly
perm ssible, and certainly appropriate in a trial which attracted

public attention as this one did.”).' The judge’' s power to prevent

17 We note that in Press-Enterprise Co. v. Superior Court of California,

the Suprene Court held that a trial court could not constitutionally close al
but three days of six weeks of voir dire to protect privacy interests of
prospective jurors w thout considering alternatives to closure and articul ating
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harassnment and protect juror privacy does not cease when the case

ends. Harrel son, 713 F.2d at 1117; see also United States V.

Edwards, 823 F.2d 111, 120 (5'" Gr. 1987)(“[A]lthough post-tria
restrictions on news gathering nust be narrowWy tailored, the
jurors are entitled to privacy and protection fromharassnent even
after conpleting their duties.”).

The News Media prelimnarily conplain that the district
court did not issue findings that support continued juror
anonymty. Specific findings are not required in this circuit
where the reasons for the court’s decision are obvious and
conpelling. In a case where a district court placed restrictions
on proposed interviews with discharged jurors, this court stated
that there was no need for the district court judge to hold

hearings!® before issuing such an order, especially in a highly

findings to support the broad order. 464 U.S. 501, 510, 104 S.C. 819, 824
(1984). The Court, however, was concerned with the broad sweep of the closure
order and stated that the trial judge could seal “such parts of the transcri pt
as necessary to preserve the anonymity of the individuals sought to be
protected.” Id. at 513, 104 S.Ct. 825-26. Applying Press-Enterprise, in Edwards
this court stated that “the Press | Court instructed that redaction of juror
names or portions of the transcript nay constitute a reasonable alternative to
safeguard jurors fromunwarranted enbarrassnment and yet preserve the conpeting
interests served by disclosure.” Edwards, 823 F.2d at 120. Likew se, this court
rejects the News Media's argunment that “‘minor disconfort’ of jurors does not
warrant the | evel of solicitude afforded the jurors in Press |I,” finding instead
that the “usefulness of releasing jurors' nanes appears to us highly
guestionable.” 1d.

18 The ABA Standards for Criminal Justice Fair Trial and Free Press
state that a court may i ssue a cl osure order denyi ng access to specified portions
of judicial proceedings or related docunents only after the parties and the
public are provided reasonable notice and an opportunity to be heard. ABA
Standards, 8 8-3.2(b)(1). In addition, the standards state that the court shoul d
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publicized case. Harrelson, 713 F.2d at 1117. “A federal judge is
not the nmere noderator of a jury trial; heis its governor for the
purpose of insuring its proper conduct.” |Id. The trial court has
broad discretion, “‘based on law and on his own and common
experience,’ over aspects of the trial concerning the ‘handling of
jurors,’ e.g. sequestration, juror access to information, and
“harassnent of jurors.” Edwards, 823 F.2d at 116 (quoting
Harrel son, 713 F.2d at 1117); see also Gurney, 558 F.2d 1202, 1209
(“Wthin this discretion, therefore, the district judge can pl ace
restrictions on parties, jurors, |lawers, and others involved with
the proceedings despite the fact that such restrictions mght
affect First Amendnent considerations.”). The district court’s

order maintaining a |level of post-verdict juror anonymty nust be

nake specific findings that: “(A) unrestricted access woul d pose a substanti al
probability of harmto the fairness of the trial or other overriding interest
whi ch substantially outweighs the defendant’s right to a public trial; (B) the
proposed order will effectively prevent the aforesaid harm and (C there is no
less restrictive alternatively reasonable available to prevent the aforesaid
harm” The Reporter’s Key to the standards nakes clear that the principle of
access extends to jury selection, although it does not indicate whether this
section applies to the release of information regardi ng anonynous jurors. The
Reporter’s Key acconpanyi ng that section of the standards governing t he sel ection
of a jury, Standard 8 8-3.5, discusses whether a court may restrain the press
fromknowi ng and/ or publishing the names and addresses of jurors. The Reporter’s
Key suggested that “[clourts may withhold jurors’ nanmes and addresses upon
particularized findings that ‘the interests of justice so require.’” However,
“[t]he nmere desire of jurors to naintain privacy is not enough to support a
deci sion to withhold nanes and addresses.” Reporter’s Key to ABA Standard § 8-
3.2, http://ww. abanet.org/nmedia/nclm This court’s cases have af forded greater
discretiontothe district court than the ABA Standards reconmmend. Although this
court takes these recomendations into consideration, we are not bound by them
and have previously declined to followthem See United States v. Capo, 595 F. 2d
1086, 1092 n.6 (5'" Gr. 1970) (refusing to adopt an ABA Standard regarding
jurors exposed to pre-trial publicity because it would require that this court
i nvoke its supervisory powers where the trial court took appropriate nmeasures).
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pl aced in context. It rests on an earlier prom se of anonymty,
which itself was grounded in well-docunented threats by the nedi a
and the defendants to jurors’ privacy and i ndependence. The
drunbeat of publicity surrounding the Edwards prosecutions
continues to this day. Requiring the court to recite such details
and repeat obvious facts would be a nmeani ngl ess exercise.!®
Turning to the scope of the court’s order, the News Medi a
overl ook that this court refused, in Harrelson, to hold that a
district judge abused his discretion by banning repeated requests
for post-trial juror interviews where jurors expressed a desire not
to be interviewed. Harrelson, 713 F.2d at 1118. There is little
practical difference between the Harrel son order and the district
court’s order inthe instant case. Here, the district judge polled
the jurors before releasing themfromservice to ask whet her they
w shed to have their nanmes made public. None desired to waive
anonymty. The judge infornmed the jurors that if anyone |ater
wanted to have his identity rel eased, he could do so. Both orders,
though slightly different in nmechanism have the sane effect; they
protect the jurors from unwanted harassnent. As this court has

observed:

19 The cases fromother circuits on which the News Mediarely for arule

requi ring specific findings were i nvariably those where the trial courts nade no
effort to support their orders, and the case circunstances did not justify them
See U.S. v. Antar, 38 F.3d 1348 (3d Cr. 1994); In re d obe Newspaper Co., 920
F.2d 88 (1st Cir. 1990); but conpare US. v. Three Juveniles, 61 F.3d 86 (1st
Cr. 1995) (upholding federal statute allow ng closure of federal prosecutions
i nvol ving juveniles).
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[c]omoOn sense tells us that a juror who has once

indicated a desire to be let alone and to put the matter

of his jury service behind him by declining to be

interviewed regarding it is unlikely to change his m nd

and if he does, he is always free to initiate an

interview. The court’s order does no nore than forbid

naggi ng himinto doi ng so.
ld. at 1118. Mreover, the district court’s order does not ban al
media interaction with the jurors, it just allows the jurors to
si gnal their wllingness to submt to nmedia contact.?
Significantly, at least one juror was interviewed follow ng the
conclusion of the trial.

The News Media rely principally onthis court’s deci sion,

In re Express-News Corp., 695 F.2d 807 (5th Gr. 1982), to

chal l enge the district court’s post-verdict order limting jury

cont act . I n Express-News, we vacated a district court rule that

categorically forbade interviews of any juror concerning the
del i berations or the jury verdict, except by | eave of court granted
upon good cause shown. 1d. at 807. Such a restriction could not
be inposed on newsgathering “unless it is narrowy tailored to
prevent a substantial threat to the admnistration of justice.”

695 F.2d at 810.

20 Wiile the News Media assume that the post-verdict juror anonynity

permitted by the court’s order violates their right of access to juror
identities, what they are really conpl aining about is the enhanced difficulty of
contacting former jurors to interviewthem The court’s order does not nandate
anonymty; it permts it.
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Express-News marks only the beginning of this court’s

series of <cases on post-verdict access to jurors, however.
Recently, this court upheld an order limting access to jurors.

See United States v. develand, 128 F.3d 267, 269 (5" Cr. 1997).

There, the judge instructed the jurors that they had no obligation
to speak to anyone about the case. In addition, she instructed
that “absent a special order by nme, no juror may be interviewed by
anyone concerning the deliberations of the jury. | also instruct
you that the awers and the parties are not to attenpt to question
you without an order fromne.” The order was held sufficiently
narrow because it applied only to interviews with the jurors
t hensel ves and only concerning their deliberations, but did not
apply to the verdict itself. ld. at 269. The order did not
forecl ose “questions about a juror’s general reactions,” id., nor
didit “prevent jurors fromspeaking out on their own initiative.”

ld. Also in contrast to Express-News, the order did not inpose

restrictions on post-verdict interviews and then condition those
restrictions by requiring “those who woul d speak freely to justify
special treatnent by carrying the burden of show ng good cause.”

ld. at 270 (quoti ng Express- News, 695 F.2d at 810). That the order

was unlimted in time was not in itself dispositive, because we
previously wupheld simlar restrictions in Harrelson, supra.

Li kewi se, the fact that the order applied equally to jurors willing
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to speak and to those desiring privacy was not decisive. (eveland

was di stingui shabl e from Express News because it attracted a great

deal of nedia coverage. |Id.

The district court’s order denying the request for juror
identifying information and questionnaires in this case is
anal ogous to the order wupheld in devel and. The order is
sufficiently narrow. It has no requirenent for a show ng of good
cause for conducting post-verdict interviews. It nmerely states
that the court wll not release juror information wthout the
juror’s consent. The judge affirmatively asked the jurors whether
they wished to relinquish their privacy.? Any juror may, at any
time, voluntarily decide to relinquish his confidentiality. The
only restriction placed on such interviews is the court’s
instruction that jurors may not be interviewed concerning juror
del i berati ons absent a special order from the judge. This is
consistent with our understanding that “[c]onpelling governnental

interest[s] inthe integrity of jury deliberation require that the

21 In In the Matter of Dallas Mrning News Co., 916 F.2d 205, 206 (5"
Cr. 1990), this court denied a petition for wit of nandanmus under a simlar set
of circunstances. There, a newspaper requested that this court direct the

district court to conduct voir dire proceedi ngs in public, attended by the press.
We reconmended that the district court, “rather than closing a portion of the

voir dire proceeding in anticipation of privacy concerns, . . . inform the
prospective jurors carefully, in advance, that any of them may request to be
guestioned privately . . .” 1d. at 206. The judge here followed a simlar

practice by asking the jurors whether they wi shed to be released from their
confidentiality agreenents.
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privacy of such deliberations and communi cations dealing with tine
be preserved.” Qirney, 558 F.2d at 1210-11

According to this circuit’s established caselaw,
protecting jurors from post-verdict harassnent and invasions of
privacy is a legitimate concern. The neasures used by the district
court, while at the outer limt of permssible restrictions, were
narromy tailored to prevent real threats to the adm ni stration of
justice, not just in this case but in the subsequent related
prosecuti ons. If jurors voluntarily waive their anonymty and
consent to interviews on matters other than jury deliberations, so
be it. They need not beconme unwilling pawns in the frenzied nedia
battl e over these cases.

The News Media finally contend that they do not desire
sinply juror interviews but the basic information reveal ed by the
jurors’ nanes, addresses and still-confidential questionnaires.
Juror anonymty, in other words, should have ceased when the tri al
ended. No caselaw requires this result, and the question appears
closely tied to the rationale for initially conveni ng an anonynous
jury, an order they did not appeal. Threats of intimdation and
harassnment do not necessarily end with the conclusion of trial. 1In
t hese prosecutions, several post-verdict notions have assailed
jurors’ conduct; w thout continuing anonymty, jurors would remain
vul nerabl e to abuse by those acting for the defendants. There nmay
be cases where a district court would abuse its discretion by
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refusing to revoke an order of juror anonymty post-trial, but this
is not one of them
C. The Synergistic Inpact of Closure Orders

Al t hough the News Media failed to challenge the initial
jury anonymty order, they neverthel ess assert that the cl osure and
gag orders designed to protect the integrity of trial, even if not
i ndi vidually unconstitutional, cunul atively deprived the public of
the constitutional openness required in our crimnal trials. These
orders included (a) the gag order on trial participants, upheld by
this Court in Brown, supra; (b) the sealing of the juror
gquestionnaires; (c) the initial closure of nost of the voir dire
hearings; (d) the noncircunvention orders preventing identification
during trial of the jurors; and (e) the confidentiality orders
protecting the jury after trial. Under the circunstances of this
case, they did not.

Very real threats were posed by excessive nedi a cover age,
by the trial participants’ eagerness to nmani pul ate the News Medi a,
and by the risk of jury harassnent and taint. The judge was
enpowered and entitled to counteract each of these threats in order
to assure a fair trial. Wth the sole exception of the overbroad
nonci rcunventi on orders, her actions were appropriate. And as for
the public perception of the trial’s fairness, it cannot have been

har nmed. Except for a blackout on the jurors’ identities, nedia
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coverage of the trial was extensive. The public knew what was
goi ng on. They knew that the jury rendered split verdicts,
exonerating all but defendant Brown and convicting hi monly on sone
of the counts. The public can perceive that the jurors were
neither in the prosecution’s pocket, nor, because of their
anonymty, could they have been inproperly influenced by the
defendants.?> The result of the trial seens to belie any contention
that the public’'s rights to a transparent crimnal justice system
were unconstitutionally conprom sed.
1. CONCLUSI ON

For the foregoing reasons, we first conclude that the
district court inposed an unconstitutional restraint to the extent
it ordered the News Media not to interfere with or circunvent the
anonynous jury order by wholly independent, |egal newsgathering.
We reverse the district court’s orders to that extent and, in |ight
of our disposition, deny the mandanmus petition on this matter.
Second, the district court’s order of October 16 granting the News
Media’s nmotion to unseal the transcript of the closed voir dire
renders the News Media’'s petition for wit of nmandanmus noot on that
issue and we deny it wthout prejudice. Third, we affirm the

court’s post-verdict orders maintaining juror confidentiality,

22 I n conment i ng on how juror anonynity m ght have affected the public’s

perception of the openness and fairness of the trial, we do not reach the direct
guestion whether anonymity was justified. That question is not before us.
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limting the rel ease of juror information, and placing restrictions
on juror interviews.
The orders of the district court are AFFIRVED in Part,

REVERSED i n Part. Petitions for wit of nmandanus are DEN ED
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