IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-31232

RUSTY ROBERTS, individually and on behalf of their m nor
chil dren, Chase & Jarod Roberts; Sandra Roberts

Pl ai ntiffs-Appellants,

ver sus

CARDI NAL SERVI CES, INC.: ET AL.;
Def endant s,

CARDI NAL SERVI CES, |INC.; KERR- MCGEE CORPORATION, successor-in-
interest to Oyx Energy Conpany,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Cct ober 2, 2001
Before JOLLY, SM TH, and WENER, C rcuit Judges.

WENER, Circuit Judge

This maritinme action was brought in district court against
Def endant - Appel | ee Cardi nal Services, Inc. (“Cardinal”) under the
Jones Act,! and agai nst Def endant - Appel | ee Kerr-MGee Corporation

(“Kerr-MGee”) as successor-in-interest to Oyx Energy Conpany,

146 U S.C. app. § 688.



under the Louisiana Cvil Code’s provisions governing negligence,?
prem ses liability,® and strict liability,* which are incorporated
by reference through the Quter Continental Shelf Lands Act
(“OCSLA").® Suit was filed by Plaintiffs-Appellants Rusty Roberts
and his wife, Sandra Roberts, individually and on behalf of their
m nor children (collectively “Plaintiffs”) after Rusty Roberts, an
enpl oyee of Cardinal, was injured while working on a stationary
of fshore pl atformowned by Oryx and subsequently acquired by Kerr -
McCGee.® The Plaintiffs now appeal the district court’s grants of
summary judgnent di sm ssing their clains agai nst Cardi nal and Kerr -
McCee. W affirm
| . Facts and Proceedi ngs

Cardi nal provides a range of services to the energy industry
in Louisiana and Texas as well as in the GQulf of Mexico offshore
those states. Anong the oil and gas well services perforned by
Cardinal in those areas are wireline, electric line, plugging and
abandoning (“p&”), cenenting, and punping services, as well as

acquisition and interpretation of oilfield data. Cardinal ' s

2 la. Cv. Code Ann. art. 2315.

% La. Cv. Code Ann. art. 2317.1 and 2322.

“ La. Cv. Code Ann. art. 667.

®> 43 U S.C. 88 1331-56.

® To avoi d confusion, the OCSLA defendants will be referred
to throughout the bal ance of this opinion as “Kerr-MGee” even

if, at the particular tinme referred to, Kerr-MGCee had not yet
succeeded to O yx.



offshore services are perfornmed on both fixed and novable
facilities belonging to others as well as on board its own
“l'iftboats.”

Roberts worked for Cardinal in its p& departnent from 1996
until the date of his injury in 1998, first as a p&a hel per and
then, followng a pronotion, as a p&a operator. The Kerr-MCee
pl atform on which he was injured while helping to perform a pé&a
operation is located on the outer Continental Shelf in the Gulf of
Mexi co, off the Louisiana coast. He was injured by the accidental
firing of a perforation gun attached to a wireline that was being
used on the platform by the crew of which he was a nenber in
connection with plugging a well. (A “Wwreline” is a continuous
cable used to perform various subsurface functions in a well
i ncluding the lowering and raising of various tools, instrunents,
and ot her devices. One of the downhole tools used on awrelineis
a “perforation gun,” a device that originally used cartridges
simlar to rifle or pistol ammnition but evolved to use “shaped
charges,” cylinder-shaped ammunition which is cone-shaped
internally and fires directionally. It is fornmed in |ayers, one a
brittle conmpound of explosive material and the other a netal all oy.
When fired by any of several nethods, this bazooka-I|ike amunition
shoots a short, concentrated streamof nolten alloy or “plasma” in
the direction at which the open end of the charge’'s conically
shaped interior is ained. Cenerally, perforating guns are used
either early in the life of a well to fractionate (“frac”) a
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hydr ocar bon- beari ng formati on or zone so as to comence or enhance
production or, late in the life of a well or of a particular
formation, to perforate casing or tubing in preparation for
“squeezing” or sealing off the well or the zone to “plug and
abandon” it.)

On the evening of Roberts’s injury, the Cardinal crew was
attenpting a p& job on the platformin question. Cardi nal was
responsible for all aspects of the project, Kerr-MGCee having
reserved only the right to observe and inspect Cardinal’s work to
ensure its satisfactory conpletion. The Cardinal crew had
assenbled a perforating gun, with its shaped charges ained in a
single direction, and had |lowered the gun into the well on a
wireline. This particular gun included an exterior sl|leeve and was
rigged to fire when the pressure around it increased to a
predeterm ned pounds-per-square inch (psi) |evel. During its
initial descent down the well, the gun encountered a closed or
partially cl osed downhol e val ve, so the crew reversed t he downward
direction of the wireline, raising it and the attached perforation
gun to the top of the wellbore, close to which Roberts was
standing. A valve in the well tubing below was then opened by a
Cardi nal enployee, resulting in a sudden increase in pressure in

the wellbore, which presumably caused the gun to fire.’

"1t is not altogether clear fromthe record whether the
i ncrease of pressure resulting fromthe opening of the valve
bel ow was the sol e cause of detonation of the gun. After
di scussi ng possi ble ways in which the shear screws that
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Unfortunately, the shaped charges happened to be ained i n Roberts’s
direction, and he was severely injured when they fired.

In their lawsuit, the Plaintiffs asserted negligence clains
agai nst Roberts’s enployer, Cardinal, wunder the Jones Act,
advanci ng that he was a seaman. They brought negligence, prem ses
liability, and strict liability clains agai nst Kerr-MGee as owner
of the platform asserting responsibility under Louisiana |aw as
i ncorporated by reference in the OCSLA. 8

Cardinal filed a nmotion for summary judgnent in which it
asserted that Roberts did not have a sufficient tenporal connection
to a Cardinal vessel or fleet of vessels to be a Jones Act seanan.
Agreeing with Cardinal as a matter of law, the district court
granted sunmmary judgnent and dism ssed the Plaintiffs clains
agai nst the enpl oyer.

Kerr-McCee also filed a notion for summary judgnent in which
it asserted that the Plaintiffs could not prevail on any of the
theories of Louisiana |awthat they proffered under the OCSLA. As

the Plaintiffs did not oppose Kerr-MGee’s sumary judgnent notion

controll ed the actuation of the gun could have been sheared,
however, the engineer’s report concludes: “The exact cause of
the premature firing may be only academ c. The fundanental cause
was al nost certainly the sudden application of pressure to the
assenbly. This has been stated repeatedly in the various reports
and there is no reason to doubt it.” Accordingly, we will refer
to the opening of the valve in the well tubing bel ow the gun,
wth the resulting increase in pressure, as the cause of the
gun’s firing.

8 43 U.S.C. § 1333(a)(2)(A).
5



on the premses liability clains asserted under articles 2317.1 and
2322 of the Louisiana Cvil Code, the court granted Kerr-MGee’'s
nmotion as to those clainms, and the Plaintiffs do not re-urge them
on appeal .

The Plaintiffs conceded that, in its contract wi th Cardinal
for the performance of the May 1998 p&a operation, Kerr-MGee had
not retained the requisite operational control to support the
inposition of liability for the allegedly negligent acts of its
i ndependent contractor, precluding recovery against Kerr-MGCee
vicariously for any negligence of Cardinal. The Plaintiffs
therefore grounded their arts. 2315 and 667 negligence and strict
liability clains against Kerr-MCee on allegations that the use of
a wreline perforation gun in the p&a operation on Kerr-MGee's
pl atformwas an “ul trahazardous activity.”

The district court granted Kerr-MGee's sunmary judgnent
motion and dismssed these clains after refusing to classify
wireline perforation as ul trahazardous under Loui siana | aw because
it is a common activity in the oilpatch that can be and i ndeed
generally is perforned safely. Plaintiffstinely filed a notice of
appeal .

1. Analysis

A. St andard of Revi ew

W review a grant of summary judgnent de novo, applying the



sane standard as the district court.® A notion for sunmary
judgnent is properly granted only if there is no genuine issue as
to any material fact.®® An issue is material if its resolution
could affect the outconme of the action.' |In deciding whether a
fact issue has been created, we nust view the facts and the
i nferences to be drawn therefromin the Iight nost favorable to the
nonnovi ng party. 2

Det erm nati on whether an injured worker is a seaman under the
Jones Act is a mixed question of law and fact.®® “If reasonable
persons, applying the proper legal standard, could differ as to
whet her t he enpl oyee was a ‘nmenber of a crew,’ it is a question for
the jury. ... Nonetheless, summary judgnent or a directed verdict
is mandated where the facts and the law will reasonably support
only one conclusion.”' Qur review of such a m xed question is

pl enary.

° Morris v. Covan Wirld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

10 Fed.R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

11 Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248
(1986) .

12 See d abi si onnptosho v. City of Houston, 185 F.3d 521, 525
(5th Gir. 1999).

13 Harbor Tug & Barge Co. v. Papai, 520 U. S. 548, 554
(1997); Chandris, Inc. v. lLatsis, 515 U S. 347, 369 (1995).

14 McDernott International, Inc. v. WIlander, 498 U S. 337,
356 (1991); see also Papai, 520 U S. at 554.
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The standard for summary judgnent mrrors that for judgnent as
a matter of law. ® Thus, the court nust reviewall of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence. ' Inreviewing all the evidence, the court nmust di sregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached. ¥’

B. Seaman St atus under the Jones Act

The district court’s grant of Cardinal’s notion for summary
j udgnent was grounded in the determ nation that Roberts was not a
seaman, and thus not eligible to recover under the Jones Act. This
concl usi on was based on the court’s finding that Roberts did not
have the requisite “substantial connection” to a vessel or an
identifiable fleet of vessels under Cardinal’s conmon ownership or
control

The Jones Act provides that “any seanman” who sust ai ns personal
injury in the course of his enploynent may maintain an action for
damages at law, with the right of a trial by jury.!® The Act does

not define “seaman,” and “therefore leaves to the courts the

15 Celotex Corp., 477 U.S. at 323.

16 Reeves V. Sanderson Plunbing Products, Inc., 530 U S.
133, 150 (2000).

7 1d. at 151.
8 46 U.S.C. app. § 688.



determ nation of exactly which maritine workers are entitled to
admralty’'s special protection.”?® When Congress enacted the
Longshore and Har bor Workers’' Conpensation Act (“LHWCA’)2° in 1927,
it furnished sone content to the term*®“seaman,” albeit indirectly.
The LHWCA provi des a renedy for | and-based nariti ne workers who are
injured during their enploynent, but the Act explicitly excludes
fromits coverage “a master or nenber of a crew of any vessel.”?

In Chandris, Inc. v. Latsis, the Suprene Court reiterated that “the

Jones Act and the LHWA are nutually exclusive conpensation

regines,” and that the LHWCA's reference to “a master or nenber of

acrew is “arefinement of the term‘seaman’ in the Jones Act.”??
Thus, the inquiry into seaman status for Jones Act purposes
requi res a determ nation whether the injured plaintiff is a “master
or nmenber of a crew of any vessel.”

In Chandris, the Suprene Court clearly articulated the test to
apply when nmaking this determ nation:

First,..."an enpl oyee’ s duties must
‘contribut[e] to the function of the vessel or
to the acconplishnent of its mssion.’”...

Second, and nost inportant for our purposes
here, a seaman nust have a connection to a
vessel in navigation (or to an identifiable

group of such vessels) that is substantial in

19 Chandris, Inc. v. Latsis, 515 U S. 347, 355 (1995).

2033 U.S.C. 8§ 901 et_seq..
21 1d. 8 902(3)(G; see also Chandris, 515 U S. at 355.

22 Chandris, 515 U. S. at 355-56.
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terns of both its duration and its nature.?
The purpose of the test stated by the court in Chandris and

reaffirmed in Harbor Tug & Barge Conpany v. Papai?* is to

separate the sea-based maritinme enpl oyees who
are entitled to Jones Act protection from
those | and-based workers who have only a
transitory or sporadic connection to a vessel
i n navigation, and therefore whose enpl oynent
does not regularly expose themto the perils
of the sea.?

Wth respect to the inquiry into whether the injured worker’s
connection to a vessel is substantial in ternms of both duration
(the tenporal prong) and nature (the functional prong), the
Chandris Court enphasized that the test is conjunctive, stating
that “we think it is inportant that a seaman’s connection to a

vessel in fact be substantial in both respects.”? The Chandris

Court further clarified the application of the tenporal prong of
the test when it offered the follow ng guidance for determ ning

whet her a plaintiff’s connection to a vessel is substantial in

durati on:
Cenerally, the Fifth Grcuit seens to have
identified an appropriate rule of thunb for
2 |d. at 368 (quoting McDernott Int’'l, Inc. v. WI ander,

498 U. S. 337, 355 (1991) (quoting Ofshore Co. v. Robison, 266
F.2d 769, 779 (5th Cr. 1959))).

24 520 U.S. 548 (1997).

%5 Chandris, 515 U.S. at 368; see also Papai, 520 U.S. at
560; Huf nagel v. Oneqga Service |Industries, Inc., 182 F.3d 340,
346 (5th Cr. 1999).

26 Chandris, 515 U.S. at 371 (enphasis added).
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the ordinary case: A worker who spends |ess
than about 30 percent of his tinme in the
service of a vessel in navigation should not
qualify as a seaman under the Jones Act. This
figure of course serves as no nore than a
gui del i ne established by years of experience,

and departure from it wll certainly be
justified in appropriate cases. ...
Nevert hel ess, we bel i eve t hat courts,

enpl oyers, and nmaritine workers can al

benefit from reference to these genera

principles. And where undi sputed facts reveal

t hat a mritine wrker has a clearly

i nadequate tenporal connection to vessels in

navi gation, the court may take the question

fromthe jury by granting summary judgnent or

a directed verdict.?
Synt hesi zi ng these refinenents | eads to the understanding that the
plaintiff who fails to show that his connection to a vessel in
navigation is substantial in duration wll be precluded from
recovering as a seanan under the Jones Act, and that, as a general
rule, he nust showthis by denonstrating that 30 percent or nore of
his time is spent in service of that vessel

The 30 percent floor does not change when an “identifiable

group” of vessels in navigation is at issue, rather than just one

vessel . In addressing the case before us in St. Romain V.

| ndustrial Fabrication and Repair Service, Inc.,? we summri zed our

ruling in Hufnagel v. Orega Service Industries, Inc.? observing,

27 1 d.

28 203 F.3d 376 (5th G r. 2000).
29182 F.3d 340 (5th Gr. 1999).
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W held that Hufnagel did not qualify as a
seanan because he <could not establish a
substantial connection to either a single
vessel or to an identifiable fleet of
vessels....Qur decisions after Bertrand have
reaffirmed the essential principle that to
qualify as a seaman an enpl oyee nust establish
an attachnent to a vessel or to an
identifiable fleet of vessels.?3

We have | eft no doubt that the 30 percent threshold for determ ning
substantial tenporal connection nust be applied, regardless of
whet her one vessel or several are at issue.

Finally, the Court has constructed the framewrk for
determ ning the presence of “an identifiable group of vessels.” In
Chandris, review ng the devel opnent of the substantial connection
requi renent, the Court discussed our nodification of the test for
seaman status when nore than a single vessel is involved:

Soon after Robison, the Fifth CGrcuit nodified
the test to allow seaman status for those
wor kers who had the requisite connection with
an “identifiable fleet” of vessels, a finite

group of vessels under comobn ownership or
control .3t

Subsequently, in Papai, the Court expounded further on this point:

30 St. Rommin, 203 F.3d at 379-380 (enphasis added). See
also Chandris, 515 U. S. at 367 (“Since Barrett, the Fifth Crcuit
consistently has anal yzed the problemin terns of the percentage
of work perforned on vessels for the enployer in question-and has
declined to find seaman status where the enpl oyee spent |ess than
30 percent of his tine aboard ship.”).

31 Chandris, 515 U.S. at 366 (citing Braniff v. Jackson
Avenue-Getna Ferry, Inc., 280 F.2d 523, 528 (5th Cr.
1960) ) (enphasi s added).
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We...adverted to the group of vessels concept
in Chandris. We described it as a rule
“allowing] seaman status for those workers
who had the requisite connection with an
‘identifiable fleet’” of vessels, a finite
group of vessels under common ownership or
control .”...

In deciding whether there is an identifiable
group of vessels of relevance for a Jones Act
seanan-status determ nation, the qguestion is
whet her the vessels are subject to commpbn
ownership or control.?®

For purposes of the Plaintiffs’ Jones Act clains against
Cardinal, the issue of seaman status turns on whether Roberts
satisfied the tenporal prong of the substantial connection test.
The Plaintiffs insist that the district court erred in its
application of the 30 percent guideline when it counted only the
time that Roberts spent on Cardinal’s |iftboats and di sregarded the
time that he spent on other Cardinal vessels and on vessels owned
by third parties. According to a breakdown of Roberts’s work tine,
he spent 21.45 percent of his tine in a shop on | and, 37.24 percent
of his tinme performng p& work on platforms wth no vessel
i nvol venent, 13.54 percent of his tine performng p& work on
platforns with third-party vessel s al ongsi de, 24.88 percent of his
time performng p& work on platforns with a Cardinal 1iftboat

al ongsi de, 1.99 percent of his tineintransit on Cardi nal vessels,

32 Harbor Tug & Barge Co. v. Papai, 520 U.S. 548, 556-57
(1997) (quoting Chandris, 515 U. S. at 366) (internal citations
omtted) (enphasis added).
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and .9 percent of his tine perform ng p& work on the CARDI NAL 1,
a Cardinal -owned vessel. The district court stated that “Roberts
only spent 24.88%of his tinme assigned to Cardinal boats.”

Roberts contends that his time in transit and his tinme on the
CARDI NAL 1 should be included, and, nore significantly, that the
time he spent on platfornms with an adjacent third-party vesse
shoul d be included as well. If only Roberts’s transit tine and
CARDINAL 1 tine were to be added, he would still fall short of the
30 percent threshold, aggregating a total of but 27.77 percent;
only if his third-party vessel tine were counted would his tota
time on board vessels “of commobn ownership or control” rise above
30 percent, to 41.31 percent. 33

The Plaintiffs contend that the work tinme involving third-
party vessels should be counted. They declare that the “tenporal
connection establishing a 30 percent rule of thunb is neant to

determ ne whet her an enpl oyee is sea-based versus | and-based. It

3% W note, as did the district court, that Roberts al so
asserted in his deposition that three projects on which he worked
for Cardinal were billed as platformjobs, but were actually
performed on Cardinal liftboats. This could indeed change the
cal cul ation, had Roberts offered sone evidence other than just
hi s own concl usional statements to counter Cardinal’s evidence in
the formof invoices for those jobs that do not indicate the use
of a Cardinal liftboat on the jobs. As the district court
correctly noted, “[c]onclusory [sic] statenents in an affidavit

do not provide facts that will counter summary judgnent evidence,
and testinony based on conjecture alone is insufficient to raise
an issue to defeat summary judgnent.” Lechuga v. Southern

Pacific Transportation Co., 949 F.2d 790, 798 (5th Cr. 1992)
(footnotes omtted).
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is not nmeant to be applied to the fleet requirenent.” It is
generally true, as we noted above, that the fundanental purpose of
the seaman-status inquiry is to separate the sea-based maritine
enpl oyees who are entitled to Jones Act protection fromthe | and-
based enpl oyees who nust find a renmedy under the LHWCA The
Plaintiffs are flatly wong, however, when they assert that the 30
percent guideline is not neant to be applied to the fleet
requi renment. | ndeed, application of the 30 percent test is the
very nmeans by which a substantial tenporal connection is
determ ned, regardless whether a single vessel or a group of
vessels is at issue. And, when a group of vessels is at issue, a
wor ker who aspires to seaman status nust show that at |east 30

percent of his tine was spent on vessels, every one of which was

under his defendant-enployer’s commobn ownership or control. As
recently as Hufnagel, we reaffirmed our commtnent to this

application of the 30 percent test, and we do so yet agai n today. 3
We acknow edge Chandris’s insistence that “[the 30 percent
t hreshol d] serves as no nore than a guideline established by years

of experience, and departure fromit will certainly be justifiedin

34 Huf nagel, 182 F.3d at 348 (“‘W reject the notion that
fleet of vessels in this context neans any group of vessels an
enpl oyee happens to work aboard.’...[A] group of vessels wll
only qualify where it is a specific, identifiable fleet or a
finite group of vessels, subject to conmon ownership or control.”
(quoting Barrett v. Chevron, U S A, Inc., 781 F.2d 1067, 1074
(5th Gr. 1986) (enphasis omtted)).
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appropri ate cases.”% W recognize as well that if all of Roberts’s
time aboard Cardinal -owned vessels were to be counted, he would
cone quite close (27.7 percent) to neeting the 30 percent
requi renent. Neverthel ess, we do not perceive the instant case to
be one that justifies an exceptional departure fromthe 30 percent

t est. In Wsner v. Professional Divers of New Ol eans,® the

Loui siana Suprene Court relied on our |anguage in Bertrand v.

| nternational Muoring & Marine, Inc.® and Wallace v. Qceaneering

International ® to reverse a grant of summary judgnent against a

commerci al diver. The Wsner court classified the diver as a
seaman, despite the fact that he did not have a substantial
connection to a fleet under conmon ownership or control, because
the diver “faced regular exposure to the perils of the sea.”3
Specifically, the Wsner court concl uded,

In sum the formulations or “tests” enployed
by the various courts are sinply different
ways to arrive at the sane basic point: the
Jones Act renedy is reserved for sea-based
maritime enployees whose work regularly
exposes them to “the special hazards and
di sadvantages to which they who go to sea in

% Chandris, 515 U. S. at 371.
3 731 So.2d 200 (La. 1999).
37700 F.2d 240 (5th Gr. 1983).
38 727 F.2d 427 (5th Gr. 1984).
3% Wsner, 731 So.2d at 202.
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shi ps are subjected.”*°
We consider the subsequent treatnent by a Louisiana Court of
Appeal, curtailing the Wsner opinion, to be apt. In the post-

W sner case of Little v. Anpbco Production Conpany,“* the state

appel l ate court noted first that the United States Suprene Court’s
interpretations are controlling in matters of federal law, clearly
indicating that, in any disagreenent between the application in
Wsner and the test adopted in Chandris and Papai, the test
enunciated in the latter controls.* Mre substantively, the court
of appeal posited that Wsner could be classified as falling within
a “well-established exception” to the general 30 percent
substanti al connection requirenent.* The exception, as defined by
| anguage in our pre-Chandris decision in Bertrand, would be that
“Jones Act coverage should not be w thheld because the vessels are
not under the enployer’s comon ownership or control, when
claimants are continuously subjected to the perils of the sea and

engaged in classical seaman’s work.”% The court of appeal in

40 1d. at 205 (quoting Chandris, Inc. v. Latsis, 515 U. S
347, 370 (1995) (citing Seas Shipping Co. v. Sieracki, 328 U S
85, 104 (1946) (Stone, C J., dissenting))).

1 734 So.2d 933 (La. App. 1 Gir. 1999).
2 1d. at 938.

43

d..

4 1d. (quoting Bertrand v. Int’|l Moring & Marine, Inc.,
700 F.2d 240, 245 (5th Gr. 1983)).
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Little, still highlighting the Wsner court’s reliance on our
| anguage, noted that “[a] diver’'s work necessarily involves
exposure to nunerous marine perils, and is inherently maritine

because it cannot be done on | and. It is not, like so many

of fshore field occupations, an art developed in |land work and

transposed to a maritine setting.”?

In St. Romain v. Industrial Fabrication and Repair Service,

Inc., we refused to classify a p& worker |ike Roberts as a seaman
when he failed to establish that he had a substantial connection to
an identifiable fleet of vessels.? This holding alone is
concl usive; but if any doubt remai ned because Roberts’ s tine aboard
Cardi nal vessels cones close to the 30 percent threshold, the
Little court’s reconciliation of Wsner with United States Suprene
Court precedent extinguished that doubt as well.

Even t hough a professional diver is peculiarly —and totally
——subject to the perils of the sea and thus nay, under specia
circunstances, qualify as a seaman w thout showing the requisite
degree of tenporal connection, a p& crewran, who practices “an art
developed in land work and transposed to a maritine setting,”
cannot. The Plaintiffs have failed to denonstrate the presence of

all elenents of the conjunctive test for Roberts’s seaman status,

4 1d. (quoting Wallace v. QCceaneering International, 727
F.2d 427, 436 (5th Gr. 1983)) (enphasis added).

46 203 F.3d 376, 379-80 (5th Cr. 2000).
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and their attenpt to bring himwthin a possible exception to the
rule fails. Accordingly, we see no reason to depart fromour well -
established rule, as reaffirnmed in Huf nagel and St. Romain, that a
wor ker who fails to show that at |east 30 percent of his tine is
spent on vessels under the common ownership or control of his
enpl oyer is precluded fromrecovering as a seaman under the Jones
Act . We therefore affirmthe district court’s grant of summary
judgnent in favor of Cardinal.

C. Use of Wreline Perforation GQun an U trahazardous Activity
under Loui si ana Law.

The Plaintiffs appeal the district court’s grant of summary
judgnent in favor of Kerr-MGee, dismssing their clains for
vicarious and strict liability under Louisiana Cvil Code arts.
2315 and 667. They assert that the district court erred when it
determ ned that Kerr-MGCee’' s i ndependent contractor, Cardinal, was
not engaged in an ultrahazardous activity while wusing the
perforating gun in conducting the p& job for Kerr-MCee. The
Plaintiffs focus particularly on the district court’s refusal to
include wireline perforation within the ultrahazardous category of
“blasting with explosives.” Agreeing that wireline perforationis
not congruent with “blasting with explosives” as that termis used
inart. 667, and being convinced that wireline perforation does not
satisfy Loui si ana’ s broader jurisprudential test for ultrahazardous

activities, we affirmthe district court’s grant of Kerr-MGee's
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summary judgnment dism ssing the Plaintiffs’ clains under arts. 2315
and 667.

1. The Article 2315 daim

a. Franmework

Before we proceed to analyze the Plaintiffs’ negligence and
vicarious liability clainms against Kerr-MGCee, an abbreviated
reviewof the application of Louisiana's basic tort provision, art.
2315, appears to be in order. That article states that “[e]very

act whatever of man that causes damage to another obliges him by

whose fault it happened to repair it.”% Cdassically, a tort in
Loui si ana conprises art. 2315's four indispensable elenents: act,
damage, cause, and fault. The Louisiana Suprene Court observed in

Langlois v. Allied Chemical Corp.* that “[fJault is the key word

in art. 2315.”% In construing “fault” in art. 2315, Langlois
further explained, the courts “[go] to the many other articles in
our Code as well as statutes and other |laws which deal wth the
responsibility of certain persons, the responsibility in certain
relati onshi ps, and the responsibility which arises due to certain

types of activities.”® |In particular, noted the Langlois court,

47 La. Civ. Code Ann. art. 2315 (enphasis added).

48 249 So.2d 133 (La. 1971)(overrul ed by statute on other
grounds).

4 1d. at 136.
0 ]1d. at 137.
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there is “sound jurisprudential authority that Iliability for
dangerous and hazardous activities of man flows from G vil Code
Article 2315 by analogy with other Civil Code Articles.”>!

In our reviewof Louisiana lawin Perkins v. F. 1. E. Corp., %

we took cognizance of the Louisiana courts’ adherence to the
structure established in Langlois, nost notably, for purposes of
the instant case, the inposition of liability for ultrahazardous
activities under art. 2315 by analogy to art. 667.% As we also
noted in Perkins, however, the Louisiana Suprene Court, in Kent v.

Qulf States Utilities Co.,% later seened to “cast liability for

ul trahazardous activities directly upon art. 2315 alone, w thout
relying, either directly or by anal ogy, on any other codal [sic]
article.”® Referredto as absolute liability, or liability w thout
fault, this concept is perhaps nore easily understood when vi ewed
as “legal fault” or fault supplied by law. Thus, art. 2315 s fault
elenment is inputed, i.e., supplied by | aw, when desi gnat ed persons

elect to engage in particularly high-risk activities, even though

5t 1d. at 139 (citing Egan v. Hotel G unewald Co., 55 So.
750 (1911)); see also Perkins v. F. I. E. Corp., 762 F.2d 1250,
1259 (5th Gr. 1985)(tracing the devel opnent of Louisiana | aw
Wth respect to the inposition of liability under art. 2315 for
conducting ultrahazardous activities).

52 762 F.2d 1250 (5th Cr. 1985).
% 1d. at 1261.

% 418 So.2d 493 (La. 1982).

* Perkins, 762 F.2d at 1261
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they performthem lawfully, skillfully, and free of negligent or
intentional fault in the wusual sense.>® To date, the
jurisprudential list of such activities includes only aerial crop
dusting, storing hazardous nmaterials, pile driving, and bl asting
w t h expl osi ves.

b. Activities U trahazardous De Jure

Wthin this framework, the Plaintiffs’ clains against Kerr-
McCGee nust be anal yzed against the backdrop of vicarious tort
liability under Louisiana |aw. A wel | -established general rule
under Louisiana law is that a principal is not liable for the
del i ctual or quasi-delictual offenses (torts) commtted by an agent
who is an independent contractor in the course of performng its
contractual duties.® There are, however, two equally well-
est abl i shed exceptions to this rule: A principal nmay be liable (1)
if it maintains operational control over the activity in question,

or (2) if, even absent such control, the activity engaged in by the

¢ See, e.qg., Kent v. @Gulf States Utilities Co., 418 So.2d
493, 498 (La. 1982) (explaining that “liability is inposed [upon
the enterpriser] as a matter of policy when harmresults fromthe
risks inherent in the nature of the [ultrahazardous] activity”
even though the enterpriser may not have been “negligent in any
respect”).

S Ainsworth v. Shell Offshore, Inc., 829 F.2d 548, 549 (5th
Cr. 1987), cert. denied, 485 U. S. 1034 (1988); Triplette v.
Exxon Corp., 554 So.2d 1361, 1362 (La. App. 1st Cr. 1989).
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i ndependent contractor is “ultrahazardous.”®® Gventhe Plaintiffs’
concession that Kerr-MGCee did not retain the requi site operational
control over Cardinal, Kerr-MGCee could only be held liable intort
for damages caused to the Plaintiffs when Cardinal’s wreline
perforating gun discharged accidentally if that i ndependent
contractor’s use of the device constituted an ultrahazardous
activity and produced the injury. Thus, the dispositive question
here is whether Cardinal’s use of the wireline perforation gun in
the p& activity that it was performng for Kerr-MGCee, being the
activity that inflicted injury on Roberts, was ul trahazardous.
Under Louisiana |aw, an activity nmay be ultrahazardous either
as a matter of law or by classification under the test that has
been created judicially. Again, activities that have been
categorized in Louisiana as ultrahazardous as a matter of |aw are
(1) storage of toxic gas, (2) crop dusting with airplanes, (3) pile

driving, and (4) blasting with explosives.®® As the Louisiana

8 Ainsworth, 829 F.2d at 549-50; Triplette, 554 So.2d at
1362- 63.

% W note Kerr-McGee's assertion that, in any case, it was
not “directly engaged” in wireline perforation, as required by
the test for inposing liability on the principal. As we join the
district court in ruling that wireline perforation is not an
ul trahazardous activity, we do not reach the question whet her
Kerr-MCGee was engaged in the activity by virtue of its
i ndependent contractor’s engagenent in the activity.

60 Kent v. Qulf States Utilities Co., 418 So.2d 493, 498
(La. 1982)(citing Langlois v. Allied Chem cal Corp., 249 So.2d
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Suprene Court observed in Kent v. Qulf States Utilities, each of

these four undertakings is an activity that “can cause injury to
ot hers, even when conducted with the greatest prudence and care.”®?
This concept is enbodied in the jurisprudential test for

ul trahazardous activities that we outlined in Perkins v. F. |I. E

Corp.% Under the Perkins test, an activity is ultrahazardous if
it (1) relates to land or to other imobvables; (2) causes the
injury, and the defendant was directly engaged in the injury-
producing activity; and (3) does not require the substandard
conduct of a third party to cause injury.?®

The Plaintiffs insist that wreline perforation is a
mani festation of “blasting with explosives,” and should therefore
be classified as an ul trahazardous activity as a matter of law. W

disagree. |In Fontenot v. Magnolia Petroleum Co., % the case that

decreed “blasting wth explosives” to be an ultrahazardous
activity, the Louisiana Suprene Court reversed a judgnent in favor

of defendants whose geophysical exploration activities on the

133 (La. 1971); Gotreaux v. @Gry, 94 So.2d 293 (La. 1957); Craig
v. Montelepre Realty Co., 211 So.2d 627 (La. 1968); Fontenot v.
Magnolia Petroleum Co., 80 So.2d 845 (La. 1955)).

61 Kent, 418 So.2d at 498.

62 762 F.2d 1250 (5th Gir. 1985).
63 |d. at 1267-68.

64 80 So.2d 845 (La. 1955).
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property of one owner caused damage to the plaintiffs’ honmes on
adj oining |and. The geophysi cal operations involved the
i ntentional detonation of 10-pound charges of N tranon “S’ at a
dept h of approximately 70 feet bel owthe surface, and the danage to
the plaintiffs’ honmes (including cracks in walls and ceilings, and
broken cenent foundations) was alleged to have resulted fromthe
“vibrations and concussions radiating in the soil fromthe point of
t he explosions conducted by defendants.”®  The Fontenot court
observed:

It has been universally recogni zed that when,

as here, the defendant, though w thout fault,

is engaged in a |awful business, conducted

according to nodern and approved nethods and

wth reasonable <care, by such activities

causes risk or peril to others, the doctrine

of absolute liability is clearly applicable.?®
Stated differently, even though the blasting may have been

conduct ed responsi bly and according to the | atest accept ed net hods,

the defendants were nonethel ess accountable for any unavoi dable

damage that flowed fromthe activity.

Subsequently, in Schexnayder v. Bunge Corp., ¢ we characterized

Fontenot as involving “purposeful subterranean explosions in

connection with oil exploration,” and approved the trial court’s

6 1d. at 846-47.
6 1d. at 849.
67 508 F.2d 1069 (5th G r. 1975).
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jury instruction on ultrahazardous activities, which stated that
“[aln ultra-hazardous activity is an activity which [sic], even
when conducted with the greatest of care and prudence, coul d cause
a foreseeabl e harmor danage to those i n the nei ghborhood. ”% Thus,
for over a quarter-century we have adhered to the Loui si ana Suprene
Court’s reasoning in Fontenot for <classifying the subsurface
detonati on of explosives as ultrahazardous: Foreseeably, such an
activity could cause unavoi dable coll ateral damage to nei ghbors,
even if conducted with due care.

Lowering a perforation gun down a well on a wreline and
firing it to pierce drill pipe or tubing in an oil and gas well
sinply does not fit within this rubric. |In sharp contrast to the
damage incurred by the neighbors in Fontenot, which was inflicted
on structures located off the owners’ prem ses by the inevitable,
omni -di recti onal underground shock waves produced by the
i ntentional blasting on the owners’ prem ses, theinjuries incurred
by Roberts were caused by the accidental detonation of the shaped-
charge ammuni ti on of the perforation gun, not downhol e as i ntended
but at the surface of the owner’s prem ses, i.e., on the Kerr-MCee
fixed platform As we have noted, a perforation gun’s shaped
charges fire only in the direction toward which their open, coni cal

ends are pointed. Wen conducted “accordi ng to nodern and approved

68 1d. at 1072 n. 3.
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net hods and with reasonable care,”® a perforating gun is | owered
down a well to a predetermned depth, is fired in one or nore
predeterm ned directions, produces a force sufficient only to
pi erce the tubing or casing, and, at nost, a matter of but several
additional inches of the adjacent formation. The firing of the
shaped charges causes virtually no incidental damage to the gun or
the wellbore, and no collateral damge whatsoever by way of
vi brations, even to the owner’s prem ses, nuch |ess to adjoining
property, no matter how proxi nmate.

In the wunfortunate occurrence that injured Roberts, the
busi ness end of the shaped charges —1ike the nmuzzle of a gun —
happened to be pointed in his direction at a tinme when the gun was
at the surface rather than downhole. H's severe injuries were a
direct, primary result of the gun’'s accidental firing, not
collateral damage from shock waves or vibrations. And the
unintentional firing of the gun was caused by an act of man,
presumably the opening of the valve, in turn causing a spike in
pressure. W therefore reject the Plaintiffs’ contention that the
wireline perforation activity during which Roberts was injured is
a variety of blasting with explosives and thus ultrahazardous as a
matter of |aw.

C. Ul t rahazardous De Facto

69 Fontenot, 80 So.2d at 849.
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Wreline perforation also fails to neet at |east one of the
three conjunctive prongs of the broader Perkins test for
ul t rahazar dousness under Loui siana |aw. The parties agree that
wreline perforation of a well in connection with a p& operation
relates to land or to other immovables, and we shall assune
arquendo that, through Cardinal, its i ndependent contractor, Kerr-
McCGee was “directly engaged” in the wireline perforation activity
even though the requisite control over Cardinal had not been
retai ned by Kerr-MGCee. ™ Thus, we are concerned here only with the
third prong of the Perkins test, whether wireline perforationis an
activity that “can cause injury to others, even when conducted with
t he greatest prudence and care.”’ For essentially the sane reasons
that distinguish the perforation activity from blasting wth
expl osives, we hold that the forner is not a manifestation of the
latter.

First, there is anple evidence in the record to support the
contention t hat wreline perforation, whet her enpl oyi ng
electrically or pressure-activated firing heads to detonate the
shaped charges, can be, and indeed generally is, safely perforned

t housands of tines a year. There is further evidence suggesting

0 See supra note 59 and acconpanyi ng text.

T Perkins v. F. |I. E. Corp., 762 F.2d 1250, 1268 (5th Gir.
1985) (quoting Kent v. Gulf States Utilities Co., 418 So.2d 493,
498) (La. 1982)).
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that when the (infrequent) accident does occur in connection with
wreline perforation, it is directly traceable to human error

either inthe initial choice to enploy a pressure-activated device
ina particular well, or inthe failure correctly to follow safety
procedures. These features of wireline perforation are simlar to
the transm ssion of electricity over power lines which was the
chal | enged activity in Kent. Regarding that activity, the Kent
court stated that “the transm ssion of electricity over isolated
hi gh tension power lines is an everyday occurrence in every parish
in this state and can be done without a high degree of risk of
injury.”’ The sane can be said with equal certainty of wreline
perforation of oil and gas wells. We therefore conclude that,
unli ke the stereotypical ultrahazardous activities recogni zed by
statutes and courts of Louisiana, wreline perforation “is |ikely
t o cause damage only when there i s substandard conduct on soneone’s
part.”’” None can dispute that this declaration is applicable to
t he sequence of events that transpired in the instant accident; it
apparently occurred when soneone opened t he downhol e val ve, which
i ncreased the pressure, causing the perforation gun to fire while

it was at the surface rather than hundreds of feet down the

2 Kent, 418 So.2d at 498-99.

3 CNG Producing Co. v. Colunbia GQulf Transm ssion Corp.
709 F.2d 959, 962 (5th G r. 1983)(enphasis in original).

29



wel | bore, as intended.
This position is consistent with our prior decisions. I n

Ainsworth v. Shell O fshore, Inc.,”™ we concluded that “drilling

operations do not satisfy the third [el enent of the Perkins test],”
hol di ng t hat such activities were not ultrahazardous.”™ As observed
by the district court and reiterated above, wireline perforationis
performed frequently in conjunction wi th both enhancing the fl ow of
oil and gas in a well and pl uggi ng and abandoni ng particular strata
or entire wells. This conports with the internedi ate appellate

court’s observation in Bergeron v. Blake Drilling & Wrkover Co.

nc.’® that “[a] well cannot produce oil or gas unless it is
perf or at ed. Thus, perforation is an internal and indispensable
el ement of every well.””” Wreline perforationis therefore easily

classifiable as a “drilling operation,” and thus not ul trahazardous
under A nsworth.

We distinguish our holding today from the Bergeron court’s
hol di ng which at first blush appears to be to the contrary. I n

Bergeron, a Louisiana court of appeal stated, “even if one found

that perforating was not wultrahazardous[,] a finding that

4 829 F.2d 548 (5th Cir. 1987).

5 |d. at 550.

6 599 So.2d 827 (La.App. 1 Gir. 1992).
7 |d. at 840.
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perforating is a [sic] inherently and intrinsically dangerous work
is unavoidable.”’™ As the district court in the instant case

correctly noted, however, the Bergeron court stopped short of

classifying wireline perforation as an “ul trahazardous activity,
characterizing it instead as “i nherently dangerous,” in the | aw of
Loui siana a distinctly different termof art. Here, the district
court continued:

By holding Kerr-MGee liable under article
2315 for [an] “inherently dangerous” activity,
this Court would be expanding the Louisiana
Suprene Court’s policy behind ultrahazardous
activity as announced in [Kent]. |In Kent, the
Loui siana Suprenme Court held that t he
ul trahazardous activity classification “was
created for the rare instances in which the
activity can cause injury to others, even when
conducted with the greatest prudence and
care.” This Court does not find that an
“Inherently dangerous” activity fits within
the “special category” of ultrahazardous
liability."®

We adopt this reasoning, adding only the observation that the
perforating gun in Bergeron had a firing head that was activated by
electricity, not by pressure as in the instant case.® In contrast

to electrical firing of sone perforation guns, only the externa

8 d. at 839.

 Roberts v. Cardinal Services, Inc., 2000 W. 1300390, at
*3 (E.D.La. 2000) (internal citations omtted).

80 Bergeron, 599 So.2d at 838-39 (reporting that “[t]he gun
consi sts of high explosives and a blasting cap to detonate the
shaped cartridges”).
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application of sufficient psi of pressure can detonate a pressure-
activated firing head |ike the one involved in Roberts’s injury.
Thus, the difference between an activity that is inherently
dangerous and one that is ultrahazardous serves to distinguish
Bergeron fromthe instant case, and the difference in the risk of
acci dental di scharge between the firing devices involved in the two
cases distingui shes them even further.

In summary, when we view the operable facts of the instant
case in the light nost favorable to the Plaintiffs as non-novants,
we are satisfied that use of a wireline perforation gun in a p&a
operation cannot be held to be an ul trahazardous activity, either
de jure or de facto. Not only is such perforation factually

di stingui shable from*“blasting with expl osives,” an actuality that
woul d render such perforation an ultrahazardous activity as a
matter of law were it not distinguishable; wireline perforation
also fails to satisfy the third prong of the Perkins test, which
requires the activity to be one that is likely to cause injury to
ot hers, even when conducted with the greatest prudence and care.
This sinply cannot be said of wreline perforation, which is
conducted routinely in oilfield drilling, conpleting, producing,
and pl uggi ng operations; and i n which even the extrenely i nfrequent

accident is traceable to substandard human conduct.

The inposition of liability on a principal for acts of an
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i ndependent contractor is permtted only in narrow circunstances.
Like the district court before us, we are not willing to increase
the range of circunstances when the courts and |egislature of
Loui si ana have not seen fit to do so. Qur pronouncenent in CNG

Producing Co. remains as true today as when it was uttered: “W

woul d not subject this activity to strict liability without certain

directions fromthe Louisiana courts”® to which we would add, “or

the Legislature.”

2. The Article 667 Caim

The Plaintiffs do not nmake altogether clear whether (1) they
assert two conpletely separate and distinct strict liability clains
agai nst Kerr-MGee, one for vicarious tort liability under art.

2315, and another for ownership liability under art. 667%; or (2)

81 CNG Producing Co. v. Colunbia @Gulf Transni ssion Corp.
709 F.2d 959, 962 (5th G r. 1983).

82 Article 667 provides, in pertinent part:

Al t hough a proprietor may do with his estate whatever
he pl eases, still he cannot nmake any work on it, which
may deprive his neighbor of the liberty of enjoying his
own, or which may be the cause of any danmage to him

[ The proprietor] is answerable for damages only
upon a showi ng that he knew or...should have known t hat
hi s works woul d cause damage, that the damage coul d
have been prevented .... Nonetheless, the proprietor
is answerable for damages without regard to his
know edge or his exercise of reasonable care, if the
damage is caused by an ultrahazardous activity. An
ul trahazardous activity as used in this Article is
strictly limted to pile driving or blasting with
expl osi ves.
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they assert but one claim in which they nerely seek to anal ogi ze
art. 667's strict liability for blasting with explosives on the
prem ses with art. 2315 s vicarious liability for its independent
contractor’s wireline perforation with the gun’s shaped charges.
As the district court nmade a discrete ruling under art. 667,
however, we shall address the Plaintiffs’ strict liability charge
on the assunption that they asserted such a clai mseparately under
art. 667. Wen we do so, we discern two distinct reasons why the
Plaintiffs cannot recover under art. 667, one substantive and the
ot her jurisdictional.

The substantive reason should by now be obvious: The
f oregoi ng anal ysi s exhaustively denonstrates why downhole wireline
perforation for either conpleting an oil or gas well or plugging
and abandoni ng one does not equate with blasting wth expl osives.
That applies with equal force when that activity is tested under
the exclusive list of but two ultrahazardous activities that are
exceptions under art. 667, i.e., blasting with expl osives and pile
driving. As wreline perforation is not a manifestation of
bl asting with explosives for tort |aw purposes in Louisiana, that
very sane activity cannot |ogically be ultrahazardous for purposes
of art. 667. Therefore, injury resulting fromw reline perforation

operations on Kerr-MGCee's prem ses cannot subject Kerr-MGCee, as

La. Gv. Code Ann. art. 667 (enphasis added).
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proprietor, to liability without fault under art. 667, so the
Plaintiffs cannot prevail on their clains under that article. Thus
they have failed to state a cause of action under that code
article.

Second, the Plaintiffs have no right of action under art. 667;
jurisdictionally, they do not have standing to sue Kerr-MGCee as
the “proprietor” of the platform which is not only Kerr-MGCee's
“estate” but is also the sanme inmmovable on which Roberts was
wor ki ng when he was injured. Roberts was not on adjacent or
adj oi ning property; neither was he a “nei ghbor” deprived of the
enjoynent of his own estate. Yet art. 667 clearly requires those
el ements to be present for a plaintiff to have standing to sue a
“proprietor” for damages caused by even an ul trahazardous activity
lawfully conducted on his imovable: The activity on the
def endant’ s prem ses nust damage the nei ghbor or the neighboring
“estate.”

Differing fromLouisiana' s tort doctrine (whichis established

in arts. 2315 et seqg. in Book IlIl Title V, entitled Obligations
Arising Wthout Agreenent), art. 667 appears in Book I, Title 1V,
entitled Predial Servi t udes; specifically, in section 1,

Limtations of Ownership, of Chapter 3, Legal Servitudes. The
basic term servitude, is not defined in the Cvil Code but is

generally understood to be an obligation owed by one “estate,”
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referred to as the “servient estate,” either to designated persons
or to another estate, referred to as the “dom nant estate.” There
are two kinds of servitudes, personal and predial.? “A persona
servitude is a charge on a thing for the benefit of a person, ”8 of
whi ch there are but three: usufruct, habitation, and the right of
use.® In contrast, a “predial servitude is a charge on a servient
estate for the benefit of a dom nant estate,” which two estates
nust belong to different owners.?8® The two imovabl es that
constitute the two estates —dom nant and servi ent —need not be
contiguous or wthin any given proximty,® and the predial
servitude itself is an i movable, albeit incorporeal.?

Anmong predial servitudes are included (1) natural servitudes,
such as drai nage, (2) |legal servitudes, which are those established
by Iaw, and (3) conventional servitudes, which are established by
contract. Article 667 is applicable to |l egal servitudes and covers

such obligations of nei ghborhood as keeping buildings in repair,8°

8 La. Gv. Code Ann. art. 533.
8 La. Gv. Code Ann. art. 534.
% 1d.

8 La. Gv. Code Ann. art. 646
8 La. Giv. Code Ann. art. 648.
8 La. Civ. Code Ann. art. 649.
8 La. Gv. Code Ann. art. 660.
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bui | di ng proj ections across property |lines, % buil di ng encroachnents
on adj oi ni ng property, ° conmmon wal | s, °2 and ri ght of passage to and
froman encl osed estate.® Article 667 is aptly titled “Limtations
on use of property.”

I n di stinguishing actions under art. 2315 on the one hand and
those under arts. 667 and 668 on the other, Professor A N
Yi annoupoul os has witten

The question arises, therefore, as to the
interrelations of articles 2315, 667, and 668.
Specifically, does the broadened notion of
fault under article 2315 render the notion of
liability w thout negligence under articles
667 and 668 unnecessary? It is submtted that
this is not the case: the tw sets of
provi sions may overlap in part but continue to
establish distinct grounds of responsibility.
Article 2315 establishes responsibility under
the law of delictual obligations for al

injuries to persons and property. Articles
667 and 668 establish specifically
responsibility for danmage to property and
persons in the <context of neighborhood,
nanmel y, under rules of property |aw It is
conceivable that liability may rest on either
ground exclusively or on both cunulatively.
I ndeed, a plaintiff nmay satisfy the terns and
conditions of both sets of articles and may
have two distinct causes of action for a
single recovery, one resting on the precepts
of the law of obligations and the other on

% La. Gv. Code Ann. art. 663.
" La. Gv. Code Ann. art. 670.
2 La. Cv. Code Ann. art. 673 et seq.
% La. Cv. Code Ann. art. 689 et seq.
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precepts of the law of property; or he nmay
have a cause of action either under article
2315 or under articles 667 and 668. °

Al t hough courts and comment at ors di sagr ee about the nature of
the interest that a plaintiff nust have to bring an action under
art. 667, all appear to agree that the plaintiff nust have sone
interest in aninmmovabl e near t he def endant-proprietor’s i movabl e.
For exanpl e:

E. Who Can Bring the Action?

To be a “neighbor” one need not be an
adj oi ning | andowner; as article 651 says|,]
“I't suffices that they [the |ands] be
sufficiently near, for one to derive benefit
from the servitude on the other.”...Because
article 667 appears anong those dealing with

servitudes, and because article 666 provides
t hat t hese servitudes are i nposed by | aw “upon

the proprietors...towards one another,” it
seens clear that the plaintiff nmust have a
property interest....9%

and,

W find that certain persons other than
| andowners have the requisite interest to
entitle themto institute an action based on
Article 667...

Because the servitude is established for the
benefit of the estate rather than for the
owner s personal |y, t hose who have a

% Yi annopoul os, AN, Cvil Responsibility in the Franmework
of Vicinage: Articles 667-69 and 2315 of the Gvil Code, 48 TuL.
L. Rev. 195, 223 (1974).

% Stone, Ferdinand Fairfax, Tort Doctrine in Louisiana:
The oligations of Neighborhood, 40 Tu.. L. Rev. 701, 711 (1966)
(enphasi s added).
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proprietary interest in the estate as outlined
by Professor Stone have the standing to bring
an action under Article 667.°9%

and, again,

W are of the further opinion that the word
“nei ghbor” as used in Article 667 is
indefinite and refers to any | and owner whose
property may be danmaged irrespective of the
di stance his property nmay be fromthat of the
proprietor whose work caused the damage. %

To sunmmarize this point, art. 667 authorizes an action by a
“nei ghbor” against the owner of an inmmovable (“proprietor”) for
damage that the neighbor suffered by virtue of an activity
conducted on the proprietor’s prem ses. To show that he is a
“nei ghbor,” and thus legally entitled (standing; right of action)
to maintain an art. 667 action, a plaintiff nust show sone type of
ownership interest in imovable property near that of the

proprietor.

In conpleting this analysis, we note that, in 1977,
Louisiana’s legislature anended portions of the Cvil Code
pertinent to this analysis. Prior to the anmendnent, art. 666

% Salter v. B.WS. Corp., 281 So.2d 764, 767-68 (La. App
3d Gr. 1973) (enphasis added). See al so Yiannopol ous, supra
note 94, at 206 (“Articles 667 and 668 seemto involve reciprocal
duti es anong | andowners that may be broadly regarded as
servitudes inposed by |aw, nanely, as charges laid on an estate
in favor of another estate belonging to another owner.”)
(enphasi s added).

° @l f Insurance Co. v. Enployers Liability Assurance
Corp., 170 So.2d 125, 129 (La. App. 4th Gir. 1964).
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provi ded that | egal servitudes (including art. 667) were i nposed by

| aw “upon the proprietors...towards one another.” Follow ng the

amendnent, arts. 664 and 666 were condensed to formthe new art.
659, % which states: “Legal servitudes are limtations on ownership
established by aw for the benefit of the general public or for the
benefit of particular persons.” This anmendnent on its face nakes
it less clear that one nust have sone type of immovable property
interest to maintain an action under art. 667; the official
revision Comrent provides, however, that new art. 659 is based on
art. 664 of the Louisiana Cvil Code of 1870, and “does not change
the law.”

Nevert hel ess, to confirmour conclusion that there has been no
change in interpretation, i.e., that the revisions did not strip
away the requirenent that a plaintiff have sone type of i mmobvable
property interest, we turn to post-anmendnent court and coment at or
treatnents of art. 667. Qur review of these serves to satisfy us
that there has been no such change. Professor Yiannopoul os stil
wites:

Literally, Articles 667 and 668 apply to
“proprietors,” nanely, | andowners....By virtue
of an expansive interpretation, any person
assum ng the position of owner, usufructuary,
possessor in good or bad faith, or long term

| essee, may qualify as a proprietor....
Persons that do not qualify as proprietors,

% Tabl e 2-Derivation, La. Gv. Code Ann. Vol. 3A p. XXX
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such as guests, contractors, and nenbers of

the public, nmay have a variety of renedies

agai nst a | andowner under the | aw of deli ctual

obligations or under Article 669, but not for

violation of obligations established by

Articles 667 and 668. %
And the courts of Louisiana continue to agree. 1

In summary, then, the Plaintiffs are precluded both

procedurally and substantively fromrecovering agai nst Kerr-MGCee
under art. 667. Procedurally, they have no standing or right of
action to sue Kerr-MGCee under art. 667 as owner of the platform
an i movabl e that is the servient estate in this instance, because
art. 667 creates obligations in favor of proprietors who are
nei ghbors and thus enjoy the position of the dom nant estate of the
predi al servitude of neighborliness created by this section of the
Cvil Code. Roberts, a non-proprietor, incurred his injuries while
he was physically present on the servient estate, not on a dom nant
one; and his injuries resulted fromthe proprietor’s | awful use of

his estate. Conversely, none of the Plaintiffs is owed a duty by

virtue of ownership or presence on an adjacent or proxinmate

% 4 A N YiANNoPouLCs, LouisiANa CiviL Law TReaTI SE, Predi al
Servitudes, 8 44: Proprietors and O her Persons, pp. 125-26 (2d
ed. 1997).

100 See, e.q., Dumas v. Angqus Chenical Co., 728 So.2d 441,
451 (La. App. 2 Gr. 1999) (citing the above-referenced excer pt
from Y ANNoPOULCS, LouisiANA CviL LAWTREATISE I n denyi ng that persons
injured by an explosion on the prem ses of a fertilizer plant
coul d recover against the plant operator under Art. 667).
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dom nant estate, and therefore they cannot ground their clains
agai nst Kerr-MCee in any aspect of predial servitudes in general
or art. 667 in particular.

Substantively, the Plaintiffs are precluded from recovery
under art. 667. First, they have not attenpted to denonstrate —
nor could they —that Kerr-MGee “knew or, in the exercise of
reasonabl e care, should have known that [its] works would cause
damage, that the danmage coul d have been prevented by the exercise
of reasonable care, and that [it] failed to exercise such
reasonabl e care.” Second, absent know edge and ability to prevent,
Kerr-MGee could only be answerable for damages if the injuries
wer e caused by ultrahazardous activity which, for purposes of art.
667, is “strictly limted to pile driving or blasting wth
expl osives. "1  And, as the district court correctly determ ned,
use of a wireline perforating gun in the course of plugging and
abandoning an oil or gas well is not a manifestation of blasting
w t h expl osi ves.

I11. Conclusion

Qur review of the summary judgnent record in this case and t he
| egal propositions advanced by counsel in their appellate briefs
and in their argunents before us, together with our consideration

of the reasoning of the district court, satisfies us that the court

01 La. Cv. Code Ann. art. 667
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(1) correctly applied the appropriate test in denying seaman st at us
to Roberts in his Jones Act claim against Cardinal, and (2)
correctly determned that wreline perforation, as a comobn and
customary activity in the petroleumindustry —including use in
connection with pluggi ng and abandoning oil and gas wells —is
di stinguishable from blasting with explosives, and is not an
ul trahazardous activity for purposes of either vicarious liability
and negligence under Louisiana tort law or strict liability of an
owner of an i nmovabl e for damage to his nei ghbors under art. 667 of
the Louisiana Civil Code. The district court’s grants of summary
judgnent in favor of Cardinal and Kerr-MGCee are, therefore,

AFF| RMED.
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