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DeMOSS, Circuit Judge:

On July 6, 1995, Peter Dahlen injured his back aboard an oi
pl atformwhi |l e unl oadi ng groceries froman ei ght-foot square netal
grocery box. The platformis owned and operated by Forest Q|
Corporation (“Forest”). Dahlen sued Forest, as well as the grocery
supplier, Universal Ogden Services (“Universal”), and the chartered
ship owner, @lf Crews, Inc. and @lf Marine Services, Inc.
(“collectively, “@ulf”) for negligence. The district court granted
Universal’s and Qulf’s notions for summary judgnent on the basis
that they owed no duty to Dahl en. At trial, a jury found that
Forest was not negligent and Dahl en now appeal s. On appeal, Dahl en
clainms: (1) the jury charge was erroneous as to the | egal standard
of negligence it set forth; (2) the jury charge was erroneous as to
the duty that was owed by Forest as the tinme charterer; (3) the
jury’s findings were erroneous; and (4) it was error to grant

Universal’s notion for summary judgnent.

. District Judge of the Eastern District of Mssouri
sitting by designation.



BACKGROUND

Forest Q1 Conpany is the owner and operator of several
pl atfornms producing oil and gas in the Gulf of Mexico, including,
for the purposes of this suit, Wst Caneron 44, Hi gh Island 116 and
Hi gh Island 820. All three of these artificial islands are | ocated
approxi mately one and a half hours by boat fromeach other and are
on the Quter Continental Shelf adjacent to the State of Loui siana.
In July 1995, the plaintiff, Peter Dahlen, was an enployee of
| sl and Operating, but was assigned to work for Forest on Forest’s
production platforns in the Gulf of Mexico. Dahlen was enpl oyed as
a barge operator. At the tinme of his enploynent, Dahlen had no
physical restrictions and was in good health.

Forest purchased groceries for their offshore platforns from
Uni versal Ogden Services. On July 5, 1995, Forest nade a grocery
order for West Caneron 44, High Island 116 and Hi gh I sl and 820 from
Uni versal. Universal transported the groceries by truck to a dock
in Sabine Pass, Louisiana, and |oaded them into an eight-foot
square netal blue cube or “grocery box.” The grocery box was
| oaded via crane by Grasso Producti on Managenent onto the MV BILLY
JAY, a supply boat owned by Gulf and tine chartered by Forest, for
transport offshore.

On July 6, 1995, Forest operator, Geg Sweet, instructed

Dahlen to go by helicopter to the Wst Caneron 44 platform and



perform routine mai ntenance and take readi ngs. Sweet also told
Dahl en that the MV BILLY JAY would be arriving with groceries and
suppl i es, which Dahl en shoul d unl oad. When the BILLY JAY arrived,
Dahl en of fl oaded the grocery box using a crane. Wen Dahl en opened
t he box, he found that it had been | oaded in such a manner that the
supplies for West Caneron 44 were in the back of the box. Because
the box only had a single door by which to access its contents, in
order to unload the supplies for Wst Caneron 44, Dahlen had to
take everything out of the box, set aside the supplies for his
platform and then reload the other platforns’ supplies into the
box. This whol e process took approximtely one hour.

Dahl en clains this activity caused himto suffer a back injury
and he had to fly back to shore the next day due to the pain he was
experi enci ng. He had extensive conservative treatnent, which
proved ineffective. Eventually, Dahlen had to wundergo a
posterior/anterior two-1evel |unbar fusion surgery, using hardware
to stabilize his back. Dahlen clains that he has not worked since
the incident, and that he continues to suffer from pain and
depression and that his medications cost $509 per nonth.

On May 2, 1996, Dahlen filed suit for negligence in the 38th
Judicial District Court, for the Parish of Caneron, State of
Loui si ana. Made defendants were: @ulf, Universal, and Forest.
Dahlen maintained that it was negligent, on the part of the

defendants, to load the groceries in the order that they did.



Dahl en asserted that there was a duty to load the groceries
according to a “first in, last out” rule so that he woul d not have
had to unload the groceries destined for the other platforns. On
May 28, 1996, the defendants tinely renoved the action to federal
court, invoking federal question jurisdiction via the OQuter
Continental Shelf Lands Act (“OCSLA’), 43 U . S.C. 8§ 1331, et seq.
All three defendants filed notions for summary judgnent. Universal
and GQulf were granted their notions on the grounds that they owed
no | egal duty to Dahlen. Forest was granted its notion for summary
judgnent as to liability as the platformowner because Dahlen did
not premse his claimon platformliability, but rather on Forest’s
duty as the tinme charterer of the BILLY JAY. Forest’s notion to
dismss the claimagainst it as tine charterer was denied and the
claimwent to trial. A jury found that Forest was not negligent
and Dahl en appeal ed. Forest al so appealed a refusal by the court
to grant Forest indemity under the charter contract between it and

aul f.

DI SCUSSI ON

The district court’s application of the Admralty Extension Act

Forest contends that the district court erred in its finding
that the Admralty Extension Act applied, naking maritine | aw al so
applicable. Forest is under the m sconception, however, that this

error would deprive the district court of jurisdiction. For est



then goes on to state that the district court allowed liability
prem sed on 33 U.S.C. 8 905(b) of the Longshore and Har bor Wrkers’
Conpensation Act (“LHWCA’), which was grounded in admralty
jurisdiction. Forest therefore seens to argue that, had the
district court not used the Admralty Extension Act, the court
woul d lack subject-matter jurisdiction. The plaintiff responds
sinply by endorsing the district court’s application of the
Ext ensi on Act.

Nei t her party nor the district court thought about determ ning
whet her jurisdiction could be premsed in the OCSLA The West
Caneron 44 platformis a fixed production platform or artificial
island, located on the Quter Continental Shelf (CCS). As such,
injuries that occur on the platform are subject to Federal
jurisdiction. 43 U.S. C 88 1333(a)(1) and 1349(b).2 The district
court clearly found that the claimis governed by the OCSLA; the
apparent confusion over jurisdiction seens to arise from the

court’s statenent that “when an event occurs on an OCSLA situs, and

2 43 U. S.C. 8 1349(b) states, in relevant part:

[T]he district courts of the United States shall
have jurisdiction of cases and controversies
arising out of, or in connection with (A) any
operation conducted on the outer Continental Shelf

which involves exploration, devel opnent, or
production of the mnerals, of the subsoil and
seabed of the outer Cont i nent al Shel f. ...

Proceedings with respect to any such case or
controversy nmay be instituted in the judicial
district in which any defendant resides or may be
found, or in the judicial district of the State
nearest the place the cause of action arose.
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maritime lawis also applicable, then maritinme | awcontrols.” Wat
the parties fail to notice is that the court used the word “al so”
inreferring to the applicability of maritinme law and cited Smth
v. Penrod Drilling Corp., 960 F.2d 456, 459 (5th G r. 1992). The
district court was premsing its decision on Smth, which relied,
in part, on Union Texas Petroleum Corp. v. PLT Engi neering, Inc.,
895 F. 2d 1043 (5th Gr. 1990), to determ ne whether to apply state
law or federal maritime law to an action pursuant to 8§
1333(a)(2) (A) of the OCSLA. PLT stated that:

[ F]or adjacent state law to apply as surrogate

federal law under OCSLA, three conditions are

significant. (1) The controversy nust arise on a

situs covered by OCSLA (i.e. the subsoil, seabed,

or artificial structures permanently or tenporarily

attached thereto). (2) Federal maritinme |aw nust

not apply of its own force. (3) The state | aw nust

not be inconsistent with Federal |aw.
ld. at 1047. We assune the district court was focusing on the
second prong of PLT when it decided that the Admralty Extension
Act was applicable and so maritine |aw applied of its own force.
The decision to apply maritine | aw, however, has nothing to do with
whet her or not a federal court has jurisdiction. It clearly does.
See § 1349(b).

Satisfied that +the district court had subject-matter

jurisdiction of this controversy and that the case was properly

renmoved fromstate court, we turn to the issue rai sed by Forest of

whether it was error to apply the Admralty Extension Act to the



present case. W reviewthe district court’s conclusions of |aw de
novo. Dow Chem Co. v. MYV Roberta Tabor, 815 F. 2d 1037, 1042 (5th
Cr. 1987). The district court found that maritinme |aw controls
t he i nstant case by way of 46 U.S.C. § 740, The Admralty Extension
Act, which states, in relevant part:

The admralty and maritine jurisdiction of the

United States shall extend to and include all cases

of damage or injury, to person or property, caused

by a vessel on navigable water, notw thstanding

that such danmage or injury be done or consummated

on | and.
In reaching this conclusion, we think the district court erred.

In order to invoke maritinme jurisdiction under the Extension

Act, a plaintiff injured on shore nust allege that the injury was
caused by “a defective appurtenance of a ship on navigable waters.”
Margin v. Sea-Land Services, Inc., 812 F.2d 973, 975 (5th Cr.
1987). The district court relied on Suprene Court cases that have
hel d that a defective cargo contai ner i s consi dered an appurtenance
of a ship to hold that the grocery box was al so an appurtenance.
See Victory Carriers, Inc. v. Law, 404 U S. 202, 210-211 (1971)
(endorsing the concept that an appurtenance of a ship falls under
the Extension Act); Qutierrez v. Waterman Steanship Corp., 373 U. S
206 (1963) (applying maritine |aw when a | ongshoreman was i njured
on a dock by defectively bagged beans). The district court felt
that Dahlen’s injury was due to an allegedly inproperly | oaded

and/or negligently transported cargo container and that this was



not significantly distinguishable from the |oading of beans in
i nadequate containers as alleged in Gutierrez. W disagree.

In Gutierrez, the Suprene Court applied the Extension Act to
provi de conpensation for a | ongshoreman who was injured on a dock
by defective cargo contai ners bei ng unl oaded froma ship | ocated on
navi gabl e waters. Gutierrez, 373 U S. at 209-10. The Suprene
Court warned, however, in Victory Carriers, Inc. v. Law, that when
deciding to extend admralty jurisdiction under the Act, the courts
should act with caution. 404 U S. at 212; R O Bennett v. Faircape
Steanship Corp., 524 F.2d 979, 981 (5th Gr. 1975). In Victory,
the Court was faced with whether to extend admralty jurisdiction
to a man who was injured on the dock while operating a forklift
machi ne to |l oad cargo onto a ship. Victory, 404 U S. at 203. The
Court declined to extend admralty jurisdiction, reasoning that
state law traditionally governed accidents such as the one with
whi ch they were faced. ld. at 211-212. The Victory Court also
specifically noted that State Industrial Conm ssion v. Nordenholt
Corp., 259 U S. 263 (1922), had not been overruled. Victory, 404
UusS at 210. In Nordenholt, the Suprenme Court held that
conpensation for a | ongshoreman, who was i njured when he slipped on
a dock whil e stacking bags of cenent that had been unl oaded froma
ship, was governed by local law, not federal maritine |aw.
Nordenholt, 259 U S. at 275-76. Most recently, this Crcuit
interpreted the two Suprenme Court decisions in Victory and
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CQutierrez stating that the Extension Act is neant to apply to the
vessel and her appurtenances “and does not i ncl ude those perform ng
actions for the vessel.” Egorov, Puchinsky, Afanasiev & Juring v.
Terriberry, Carroll & Yancy, 183 F.3d 453, 456 (5th G r. 1999).
This Circuit has also noted that, since the Gutierrez ruling, the
LHWCA has been anended “to cover enpl oyees working on those areas
of shore customarily used in |oading, unloading, repairing, or
building a vessel.” R O Bennett, 524 F.2d at 980

At least three factors, therefore, mtigate against the
application of Gutierrez. First, GQuitierrez 1is factually
di stingui shable. Gutierrez involved a plaintiff who was injured
when he slipped on sone beans that spilled out of a defective bag
while it was being unloaded (not after it had been placed on the
dock). Also, at the tinme Gutierrez was deci ded, the LHWCA did not
contain the provisions it does today extending coverage to
activities of | oading and unl oadi ng ships while on the the adjacent
dock or pier. Second, no case cited by either party or the court
deals with the use of the Extension Act in conjunction with the
OCSLA, which has its own provisions concerning the application of
state law. |If the reasoning of Victory holds true, then state | aw
concerns should mtigate agai nst application of the Extension Act.
Furthernore, the OCSLA specifically regards the artificial islands
on the OCS as areas where state | aw should apply unless there is a

conflict with federal |law. See Rodrigue v. Aetna Cas. & Sur. Co.,
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395 U. S. 352, 363 (1969) (stating that the application of maritine
law is inapposite to fixed structures on the OCCS). Third, the
holding of this Circuit in Egorov nmakes it clear that for the
Extensi on Act to apply, the defect nust be in the appurtenance and
not be due to the personnel perform ng services for the vessel

Egorov, 183 F.3d at 456. Wat is alleged in the present case is
not a defect in the grocery box but in the manner in which
groceries were | oaded into the box. Egorov clearly indicates that
the Extension Act should not apply to such a case. This Court,
therefore, holds that the Admralty Extension Act was inproperly
applied in the present case and that Louisiana state |aw, not
federal maritine |law, should have applied to this negligence
action. As it turns out, however, whether Louisiana state
substantive law is applied or not does not affect the outcone of

t he case.

The district court’s instructions to the jury as to the applicable
standard for neqgligence

This Court reviews challenges to jury instructions for abuse
of discretion and will reverse a judgnent “only if the charge as a
whol e creates a substantial doubt as to whether the jury has been
properly guided in its deliberations.” C P. Interests, Inc. v.
California Pools, Inc., 238 F.3d 690, 700 (5th Cr. 2001) (quoting

FDIC v. Mjalis, 15 F.3d 1314, 1318 (5th Gr. 1994) (interna
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citation omtted)). However, even if the jury instructions were
erroneous, “we wll not reverse if we determ ne, based upon the
entire record, that the challenged instruction could not have
affected the outcone of the case.” Johnson v. Sawer, 120 F.3d
1307, 1315 (5th G r. 1997). Under Rule 51 of the Federal Rules of
Cvil Procedure, “No party may assign as error the giving or
failure to give an instruction unless that party objects thereto
before the jury retires to consider its verdict, stating distinctly
the matter objected to and the grounds of the objection.” A
failure to object, however, will not act as a jurisdictional bar to
review and this court will entertain tardy objections to jury
instructions under the plain error standard of review. Tonpkins v.
Cyr, 202 F.3d 770, 783 (5th Cr. 2000). “In reviewing jury

instructions for plain error, we are exceedingly deferential to the

trial court.” |Id. at 784.

Prior to the jury' s deliberations, Dahlen requested the

follow ng jury charge, which was given by the court:

A tortfeasor takes the victimas he finds him and

is responsible in damages for consequences of his

tort even though the damages are greater because of

the victims prior condition. Wen the defendant’s

negli gent act aggravates a preexisting condition or

injury, the victimis entitled to conpensation for

the full extent of the aggravation.
This charge was neant to informthe jury of the “eggshell skull”
doctrine. After deliberations began, the jury asked the district

judge to further define “an unreasonable risk of foreseeable
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injury,” which appeared in one of the jury issues or instructions
regardi ng negligence. The district judge instructed the jury to
refer to Section V (entitled applicable law), of the jury charge in
its entirety. Dahlen contends that the district court should have
given the jury further instructions, informng the jury that the
defendants could be found negligent even if the injury that
resul ted was unforeseeabl e. Dahl en now appeals this failure as
error. Dahlen admts that he did not object to the jury
instructions as to this aspect prior to deliberations, but contends
that this was only because it was not clear, until the jury
questioned the charge, that further instructions were needed.
The *“eggshell skull” doctrine requires a defendant to
conpensate a plaintiff for unforeseeable injuries fl owi ng fromsone
pre-existing physical condition. Minn v. Al gee, 924 F.2d 568, 576
(5th CGr. 1991) (citing ReST. 2D OF TORTS 8§ 461 (1977)). Section 461
of the Restatement Second of Torts defines the doctrine nore
specifically as foll ows:
The negligent actor is subject to liability for
harm to anot her although a physical condition of
the other which is neither known nor should be
known to the actor nakes the injury greater than
that which the actor as a reasonable man shoul d
have foreseen as a probable result of his conduct.

8 461 (enphasis added). This definition, therefore, requires that

the actor be negligent first, before the doctrine can cone into

pl ay. This is supported by the heading under which § 461 is
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listed, i.e., “Causal Relation Affecting the Extent of Liability
But Not Its Existence.”

As stated above, under PLT, once we have determ ned that the
harm occurred on the OCS and that federal maritine |aw does not
apply of its own force, we nust still determ ne whet her substantive
state lawis in conflict with existing federal law. PLT, 895 F. 2d
at 1047. A review of Louisiana case |aw reveals that § 461 of the
Restatenment Second is relied upon by their courts as well. See
Thames v. Zerangue, 411 So. 2d 17, 19 (La. 1982) (holding that a
tortfeasor is responsible for the consequences of his tort even if
t he damages are i ncreased due to a pre-existing condition); Reck v.
Stevens, 373 So. 2d 498, 502 (La. 1979) (quoting REST.2D OF TORTS
461); Burnaman v. Risk Mgnt., Inc., 97-250 (quoting Reck, 373 So.
2d at 502). Louisiana courts have consistently held that “[w hen
the defendant’s tortious conduct aggravates a pre-existing
condi tion, the defendant nust conpensate the victimfor the full
extent of the aggravation.” Lasha v. Ain Corp., 625 So. 2d 1002,
1006 (La. 1993) (enphasis added); see also Aisole v. Dean, 574 So.
2d 1248, 1253 (La. 1991); Bush v. Arrow Int’l, 94-373 (La. App. 3
Gir. 11/23/94), 646 So. 2d 1173, 1178 (La. Ct. App. 1994);
Thi bodeaux v. Wnn-Di xie of La., Inc., 608 So. 2d 673, 675 (La. C.
App. 1992) (“Wiere a defendant’s negligent action aggravates a
preexisting injury or condition, he nust conpensate the victimfor

the full extent of the aggravation.”). Therefore, Louisiana |aw

14



requi res that a defendant be negligent before the “eggshell skull”
doctrine can take effect and this is not in conflict with any
federal |aw.

Appel l ant Dahlen would have this Court believe that the
“eggshell skull” doctrine applies before liability is found, but
even the cases cited in support of this contention actually go to
damages and not liability. The rule, as applied to the present
case, nerely states that if a further unforeseeable injury occurs
to a victimwith a pre-existing condition due to a torteasor’s
negligence, that tortfeasor will still be held liable for the
i ncreased damages. Perniciaro v. Brinch, 384 So. 2d 392, 396 (La.
1980) (“Where the defendant’s negligent action aggravates a pre-
existing injury, he nust conpensate the victimfor the full extent
of this aggravation.”). The defendant nust be negligent first,
however . W therefore conclude that the district court’s

instructions to the jury were not erroneous.

The district court’s instructions to the jury as to the duty owed
by Forest

In addition to the above claim Dahlen al so contends that the
district court erred inits instruction to the jury regarding the
duty owed by a tine charterer. The jury charge conplai ned of
st at es:

The vessel charterer has the |l egal duty to exercise
only reasonable care to have the vessel and cargo

15



in such condition that the platform owner and its

enpl oyees and wor kers woul d be abl e by the exercise

of reasonable care to carry on the work of

unloading the cargo with reasonable safety to

persons and property.

The charterer has no duty to supervise or inspect

t he | oadi ng or unl oading of the cargo or to warn of

open and obvi ous conditions.
Dahlen clainms that this charge was based erroneously on Scindia
St eam Navi gation Co. v. De Los Santos, 451 U. S. 156 (1981). Dahlen
contends that the standard that should apply was enunciated in
Hodgen v. Forest Ol Corp., 87 F.3d 1512 (5th Gr. 1996). Forest
contends that Scindia and How ett v. Birkdale Shipping Co., 512
U S 92 (1994) enunciate the appropriate standard because Hodgen
only applies when a vessel charterer sends a boat into perilous
weat her conditi ons. In the alternative, Forest argues that the
district court’s instruction is harnonious with the Hodgen court’s
standard. 3

Hodgen states that “a time charterer owes a hybrid duty

arising fromtort law to exercise the control the charter affords

it over the timng, route, and cargo of a vessel’s journey in a

3 There is no need to exam ne separately Louisiana | aw as
Loui siana courts’ have relied on Fifth Crcuit precedent to
determne the liability of a tinme charterer. Wall v. Progressive
Barge Line, Inc., 97-0665 (La. App. 4 Gr. 10/29/97), 703 So. 2d 681,
685- 688 (La. App. 1997) (finding that federal substantive maritine
| aw often applies to such issues).

4 The charter agreenent states, in relevant part:

The vessel shall prosecute its trips and perform

16



reasonably prudent manner.” Hodgen, 87 F.3d at 1517. Dahl en
relies on this statenent in his contention that this i nposes a duty
on the time charterer to order that the groceries be |oaded into
the box in accordance with the “first in-last out” principle. The
Hodgen court went on to state the duty owed in nore specificity
later on in the opinion, stating that case | aw “establish[es] that
the traditional spheres of activity in which a tine charterer
exerci ses control and thus owes a duty include choosing a vessel’s
cargo, route, and general m ssion, as well as the specific tinme in
which the vessel wll perform its assignnent.” ld. at 1520
Hodgen, and the cases it relied on, however, all involved
situations where a plaintiff was hurt while transferring from a
vessel to a platform or vice versa, and al nost always involved
peril ous weat her conditions or rough seas. Dahlen w shes to extend
t he reasoni ng of Hodgen to a set of circunstances whol |y unforeseen
by the Hodgen court. W are unwilling to do so in the present

situation.®

its services as requested by CHARTERER, but sole
responsibility for managenent, navigation and
operation of the vessel (and all decisions as to
whet her the vessel can operate safely in various
sea and weather conditions) shall remain at all
times with the OMER, sane as when trading for the
OMER s account.

5 Even i f we accept Dahlen’s contention that Hodgen shoul d
apply, the standard charged by the court in the present case does
not vary significantly from the standard stated in Hodgen and
certainly doesn’'t rise to the level of denonstrating that “the
charge as a whol e create[ ed] substantial and eradi cabl e doubt” that

17



Though we do not accept Dahlen’s contention that Hodgen
applies, we also note that the standard articulated in Scindia and
How ett does not explicitly apply to tine-charterers. Kerr-MGCee
Corp. v. MA-JU Marine Servs., Inc., 830 F.2d 1332, 1340 n.8 (5th
Cir. 1987) (suggesting that the duties prescribed in Scindia only
apply to true owners or other parties with simlar dom nion over
the boat); but see Whods v. Sanm sa Co., 873 F. 2d 842, 847 n.6 (5th
Cir. 1989) (recogni zing Kerr-MGCee but appl yi ng Sci ndi a nonet hel ess
because the tinme-charterer may have simlar duties under the tinme-
charter agreenent and the tine-charterer before the Court assessed
its own liability under the Scindia standard). How ett, a case
based on the reasoning in Scindia, involved the duty owed by a
shi powner to a | ongshoreman who was i njured while discharging bags
of cocoa beans fromthe cargo hold of a vessel. Howett, 512 U. S.
at 94. The Suprene Court in Howl ett stated that a vessel’s duty to
warn of |atent defects in the cargo stow and area i s a narrow one,
and that the duty only attaches to “hazards that are not known to
the stevedore and that woul d be neither obvious to nor antici pated
by a skilled stevedore in the conpetent performance of its work.”

ld. at 105. The Court also stated that the duty would only

the jury had been properly guided in its deliberations as the
standard of review requires. Johnson, 120 F.3d at 1315. The
Hodgen standard includes a duty in choosing the cargo, but not in
how groceries should be | oaded into a box that will becone cargo.
Therefore the district court’s charge was not erroneous even under
Hodgen.
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enconpass hazards that are known, or should be known to the vessel
through the exercise of reasonable care. ld. (citing Scindia
Steam 451 U. S. at 167). Under the standard enunciated in How ett,
the jury instructions woul d not be erroneous. Though How ett deal s
wth the relationship between a | ongshoreman and a vessel owner,
the circunstances involved in How ett are nore akin to the present
situation than the circunstances involved in Hodgen.® As we can
find no other case articulating the duty owed by a tine-charterer
in such a situation, we hold that the district court did not abuse
its discretion by issuing the jury instructions that it did, and
that the instructions given by the district court did not create a
substanti al doubt as to whether the jury was properly guidedinits

del i berations as required by the standard of review

The jury’'s findings

Dahl en further alleges that the jury and district court erred
in finding no liability on the part of Forest in its capacity as
time charterer, and that the district court inproperly denied his
motion for a new trial. This Court grants great deference to a
jury’s verdict and will reverse only if, when view ng the evidence

inthe light nost favorable to the verdict, the evidence points so

6 We do not intend, however, to indicate that Dahlen is a
| ongshoreman or stevedore or that Forest is the vessel owner. W
only hold that the situation involved is nore conpatible wth the
duty enunciated in Howett.
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strongly and overwhelmngly in favor of one party that the court
beli eves that reasonable jurors could not arrive at any contrary
conclusion. Baltazor v. Holnes, 162 F.3d 368, 373 (5th Cr. 1998).
A notion for a new trial should not be granted unless the verdict
i s agai nst the great weight of the evidence, not nerely agai nst the
preponderance of the evidence. Carter v. Fenner, 136 F.3d 1000,
1010 (5th Gir. 1998).

Dahl en contends that the jury could not have found agai nst him
because the evidence clearly established a duty to load the
groceries in a “first in-last out” manner or to direct the route in
accordance wth how the groceries were | oaded. WMny of Dahlen’s
argunents sinply rely on the fact that the jury instructions were
erroneous and ignores the many factors that cone into play when a
jury is deliberating over the existence of negligence, such as
proxi mate cause. Dahlen’s conclusory all egations do not overcone
the extrenely hi gh burden placed on himand so the jury’'s findings
are affirnmed. See Vadie v. Mssissippi State Univ., 218 F.3d 365,
372 (5th Cr. 2000) (quoting FeD.R. Civ.P. 50(a)(1l), stating that
“la] jury verdict nust be upheld unless ‘there is no legally
sufficient evidentiary basis for a reasonable jury to find as it

did.”).

The district court’s granting of Universal’'s notion for sunmary
| udgnent
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Dahlen’s final issue on appeal is that the district court
erred in granting Universal’s notion for summary judgnent. The
district court granted Universal’'s second notion after initially
denying a first notion for sunmary judgnent. In granting the
nmotion, the district court cited to Chavez v. Noble Drilling Corp.,
567 F.2d 287 (5th CGr. 1978), to support its conclusion that
Uni versal owed no duty.

This Court reviews a grant of sunmmary judgnent in the trial
court de novo, applying the sane standard used by the trial court
inruling on the notion under Rule 56 of the Federal Rules of G vil
Procedure. Hirras v. Nat’'l R R Passenger Corp., 95 F. 3d 396, 399
(5th Cr. 1996). Dahlen contends that the district court erred in
applying Chavez in the manner it did and, in the alternative, that
it should have applied Couch v. Cro-Marine Transport, Inc., 44 F. 3d
319 (5th Gr. 1995). Universal contends that the district court
was correct in its application of Chavez and that it al so owes no
duty wunder Louisiana |aw. W find the Chavez opinion to be
control ling.

In Chavez, the plaintiff, Anthony Chavez, suffered a back
injury on an oil platformlocated on the OCS. Chavez injured his
back when he lifted an unl abel ed box of groceries wei ghi ng over one
hundred pounds. Chavez, 567 F.2d at 288. Chavez sued the pl atform
owner for failing to provide himwth assistance and the grocery

supplier for failing to |label the box as to weight. | d. The
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grocer was granted its notion for sunmmary judgnent and Chavez
appeal ed. This Court stated that it was faced with choosing
bet ween Loui siana | aw and federal maritinme | aw as to what standard
of negligence to apply. | d. The court stated that under the
Loui siana law, the courts were to apply a “duty/risk” analysis to
determ ne whet her a defendant’s conduct was the | egal cause of the
plaintiff’s injury. 1d. (citing HIIl v. Lundin & Assoc., Inc., 256
So.2d 620 (La. 1972). Under this analysis, the court decided that
the grocer owed no duty to Chavez to | abel the boxes as to wei ght,
stating that the only duty owed was to properly pack the groceries.
ld. at 289. The court did not end its analysis there, however, as
it went on to determne whether the grocer would have been
negligent under federal maritine |aw The court noted that in
federal maritime law, the courts have adopted the Restatenent
Second of Torts approach of “legal cause.” 1d. at 289. The court
t hus concluded that this standard invol ves a concept of duty or a
| egal ly-protected interest. 1d. Having already found no duty to
exist, the court therefore found that the grocer was not negligent
under either standard.

Dahl en contends that because the Chavez court stated that
there was a duty to properly pack the groceries, the district court
shoul d have found that there was a simlar duty to pack themin the
order of the deliveries. This is an incorrect application of the

“duty/risk” analysis, however, which avoids the realities of the
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situation and inposes artificial and wunrealistic standards.
Chavez, 567 F.2d at 289. The record does not establish that
Universal had any affirmative duty to find out what order the
deliveries were to be made in. Also, the record fails to establish
that the “first in-last out” rule that Dahlen cites to i s anything
nmore than a rul e of convenience rather than one of safety. As the
district court pointed out, any duty that would be owed did not
enconpass the harm in this situation. Summary judgnent was

therefore properly granted to Universal.’

The district court’s dismssal of Forest's <cross-claim for
i ndemi ty

The final issue on appeal is a cross-appeal brought by Forest
arguing that it was error for the district court to deny its
indemmity claim The interpretation of indemity clauses is a

matter of law that is reviewable de novo on appeal. Smth v

Tenneco G| Co., 803 F.2d 1386, 1388 (5th Gr. 1986) (citing Kenp

! Even under the I|anguage that Dahlen contends should
control in this case, i.e., the Couch standard, no duty is owed by
Universal. |In Couch, the court stated:

W hold that a |oading stevedore nust |oad the
cargo so that an expert and experienced stevedore
w Il be able to discharge the cargo with reasonabl e
safety by exercising reasonabl e care.

Couch, 44 F.3d at 327. Even if this standard is used, Universal
met its duty. Nothing in the record indicates that the way the
groceries were |oaded made it so that an experienced stevedore
coul d not unload the cargo with reasonable safety.
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v. @lf Ol Corp., 745 F.2d 921, 924 (5th Cir. 1984)). District
court interpretations of insurance policies are also reviewed de
novo. Harbor Ins. Co. v. Uban Constr. Co., 990 F. 2d 195, 199 (5th
CGr. 1993).

Security contends that in order for Forest to prevail, it nust
overcone two obstacles. First, Forest nust prove that the injury
to Dahlen arose out of or was related to the performance of the
vessel charter. Second, Forest nust prove that Dahlen, already
deened a borrowed servant of Forest, was not a Forest enpl oyee for
the purposes of the insurance clause in the vessel tine charter.
Forest contends that because it was sued in its capacity as the
time charterer of the vessel, they are entitled to coverage under
the Gulf charter agreenent. Forest also contends that, though it
was found to be the borrowng enployer for the purposes of
liability to Dahlen, it is not his enployer under the insurance
policy, citing Johnson v. Anoco Prod. Co., 5 F.3d 949 (5th Gir.
1993) and Mel ancon v. Anobco Prod. Co., 834 F.2d 1238 (5th Gr.
1988) as support.

Security’s first argunent that Forest cannot claimindemity
because the injury did not relate to the perfornmance of the vessel
is correct. @Qulf's charter agreenent states, in clear and
unanbi guous | anguage, that indemification under Qulf’s insurance

policy is triggered when an injury arises out of or is related to

24



the performance of the vessel during the charter. The agreenent
states, in part:
Omer agrees to i ndemify, defend and save harnl ess
Forest Goup . . . from and against any and all
cl ai s, demands, judgnents, defense costs, or suits
. . by any vessel entity or person (other than
the enpl oyees of the CHARTERER) in any way arising
out of or related to the performance of this
contract
The district court found that the present case did not arise out of
or relate to the performance of the vessel during the charter and
that Forest, therefore, had no claim We agree. The present
infjury in no way related to the performance of the charter
contract. The grocery box was not |oaded by Gulf but rather by
Uni versal. The box was not put on board the BILLY JAY by Gulf but
was | oaded via a crane |ocated at the Sabi ne Pass dock by a third
party, Gasso Production Managenent. Al so, the box was not
unl oaded fromthe BILLY JAY by Gulf but rather by Dahlen hinself
using a crane | ocated on the Forest platform Dahl en never boarded
the BILLY JAY and no crew nenbers of the BILLY JAY ever went on the
platform to assist Dahlen in taking the groceries out of the
grocery box. Therefore, under the terns of the charter agreenent
itself, Forest is not entitled to indemification.
Security’ s second argunent equally justifies afindinginits
favor. The insurance policy states, in relevant part:
The Assurer hereby undertakes to nake good to the
Assured [Forest] . . . all such | oss and/or damage

and/ or expense as the Assured shall as owners of
the vessel naned herein have becone liable to pay
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and shall pay on account of the liabilities, risks,
events and/ or happeni ngs herein set forth:

(1) Liability for loss of Ilife of, or personal

injury to . . . any person, excluding however,

unl ess otherwi se agreed by endorsenent hereon,

liability wunder any Conpensation Act to any

enpl oyee of the Assured.
As Forest is being sued under the LHWCA, the only question becones
whet her Dahlen was its enployee for purposes of the indemity
provision.® Forest tries to distinguish the finding that it is
Dahlen’s borrowing enployer on the grounds that Johnson and
Mel ancon both allowed the platform owner to be considered the
borrowi ng enpl oyee for the purposes of the LHWCA but not for the
pur poses of indemity between the borrower and the borrowee, i.e.,
the entity that lent the enployee to Forest. As Security points
out, however, Forest is not seeking indemity fromthe conpany t hat
it borrowed Dahlen from (in this case Island), but is instead
seeking indemity from a third party that for all accounts is
unrelated in any way to Dahlen.® The reasoning of the district

court that Forest was the borrow ng enployer should therefore be

uphel d.

8 As stated above, the charter agreenent also contains a
simlar provision providing indemity to any enployee other than
enpl oyees of the charterer.

o Dahl en was never enployed by @Gl f and was never even
aboard a ship at any tine during the relevant events. He unl oaded
the grocery box with a crane and was not injured until the box was
on the platform
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CONCLUSI ON

Havi ng heard the oral argunents of the parties, and having
carefully reviewed the record of this case and the parties’
respective briefs and for the reasons set forth above, we concl ude
that the district court’s jury instructions were not erroneous and
that the jury's verdict should renmain undisturbed. W al so
conclude that the district court did not err in granting
Universal’s notion for summary judgnent or in dismssing Forest’s
cross-claim for indemity. We therefore AFFIRM the district
court’s deci sion.

AFFI RMED.
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