UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-31047

CARTER PAUL PETERSOQON,

Peti ti oner- Appel | ant,

VERSUS

BURL CAI N,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

August 19, 2002

Before JOLLY, DeMOSS, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Petitioner Carter Paul Peterson (“Peterson”), a Louisiana
state prison inmate, appeals the ruling of the district court,
seeki ng federal habeas corpus relief. He presents two issues for
review. First, whether the United States Suprene Court’s opinion
in Canpbell v. Louisiana, 523 U. S. 392 (1998), announced a new rul e
of constitutional crim nal procedure under 28 U S . C 8

2244(d)(1)(c). Second, whether such a “newrule,” if it exists, is



retroactively applicable to a case such as his on collateral
review. Because we find that no newrule is stated i n Canpbel |, we
AFFI RM t he judgnment of the district court, although on alternative
grounds.

| . Background.

Pet erson was convicted of second-degree nurder in 1981 in
Loui si ana state court and was sentenced to |ife inprisonnent. H's
convi ction and sentence were affirned on appeal and becane final in
1982. He did not seek collateral relief at that tine, but filed a
state application for post-conviction r relief on Septenber 24, 1998.
Hi s application was based on Canpbel |, whi ch announced on April 21,
1998, that a white defendant has standing to rai se equal - protection
and due-process challenges to discrimnation against African-
Anmericans in the selection of a grand jury. | d. at 400-03. He
argued that the selection process for grand jury forepersons in
Laf ayette Parish, Louisiana, violated constitutional due process
and equal protection requirenents by systematically excluding
African- Anericans; that LA CooeE CRM PrRoc. ANN. art. 413 B (West

Supp. 1997),1 provi di ng t he sel ection procedure, was

1 *In parishes other than Ol eans, the court shall select one
person fromthe grand jury venire to serve as foreman of the grand
jury. The sheriff shall draw indiscrimnately and by ot fromthe
envel ope containing the remai ning nanes on the grand jury venire a
sufficient nunber of nanes to conplete the grand jury. The envel ope
contai ning the remaining nanes shall be replaced into the grand
jury box for use in filling vacancies as provided in Article 415.”
(Enphasi s added) (the 2002 Suppl enent reflects such selection by
nondi scrimnatory | ot).



unconstitutional; and t hat Peterson was deni ed ef fective assi stance
of counsel because his attorney did not file a notion to quash his
i ndi ct ment based on the all egedly discrimnatory sel ecti on process.
The Louisiana district court denied his application and the
Loui si ana Suprene Court denied his application for supervisory or
remedial wits on Decenber 17, 1999. See State ex. rel. Peterson
v. State, 751 So.2d 876 (La. 1999).

Peterson, acting pro se, filed the present application for a
federal wit of habeas corpus under 28 U S.C. §8 2254 on My 24,
2000, with the sane argunents. It was referred to a nagistrate
judge for recomendations. She found that Peterson’s claimfel
wthin the anbit of the Antiterrorismand Effective Death Penalty
Act (AEDPA) because he brought the petition after the AEDPA s
effective date of April 24, 1996. The AEDPA-nodified federal
habeas law requires that a prisoner bring a collateral attack
w thin one year of final judgnent or within one year of the AEDPA’ s
effective date. Peterson did not neet either of those criteria.
Sone exceptions are enunerated. Pertinent to Peterson, a prisoner
may collaterally attack a judgnment within one year of the date on
whi ch the clainmed constitutional right was newy recogni zed by the
United States Suprene Court and nade retroactive to cases on
collateral review See 28 U S.C. § 2244(d)(1)(C). The nmagistrate
j udge recogni zed that the Suprene Court may have announced a new

constitutional right in Canpbell, but recommended that Peterson’s



petition be denied because the Suprene Court did not explicitly
make Canpbell retroactive for collateral attack purposes. The
district judge adopted that reconmmendation and denied relief on
August 2, 2000.

Peterson tinely filed a notice of appeal on August 18, 2000.
On August 28, 2000, the district court denied a COA. On Cctober
25, 2000, this Court granted Peterson’s notion for a COA on the
i ssues herein.?
1. Standard of Review

A case announces a new rule when it breaks new ground or
i nposes a new obligation on the States or the Federal Governnent.
Teague v. Lane, 489 U S. 288, 301 (1989). Stated differently, a
case announces a new rule if the result was not dictated by
precedent existing at the tinme the defendant’s conviction becane
final. ld. (citing generally Truesdale v. Aiken, 480 U S. 527
528-29 (1987)(Powel |, J., dissenting)).

If a new rule of constitutional crimnal procedure has been

announced, it is generally unavailable retroactively to coll ateral

2 See Peterson v. Cain, No. 00-31047 (5th Cr. Cct. 25, 2000),
ruling that a COA should issue because the district court denied
habeas relief on procedural grounds, citing Slack v. MDaniel, 120
S. . 1595, 1604 (2000), and because “jurists of reason would find
it debatable” whether the district court was correct in its
procedural ruling and whether Peterson’s petition stated a valid
claimof the denial of a constitutional right. Cf. Fitzpatrick v.
Cain, No. 00-30500 (5th Cr. GCct. 30, 2000), denying COA to a
simlar argunent because Canpbell does not represent a “new rule”
of equal protection but is nerely an extension of Powers v. Chio,
499 U.S. 400 (1991).



cases in which judgnent has becone final unless it falls wthin an
exception to the general rule, Teague, 489 U S. at 310, or the
Suprene Court explicitly nmakes it retroactive.

The AEDPA effectively codified Teague such that federal habeas
courts nust deny relief that is contingent upon a rule of |aw not
clearly established at the tine the state conviction becones final.
Wlliams v. Taylor, 529 U S. 362, 380-81 (2000). The AEDPA-
nodi fied federal habeas |aw does, however, provide a one-year
period of limtation for a crimnal defendant to apply for habeas
relief under a new rule of |aw that has been nade retroacti ve.

A 1l-year period of Iimtation shall apply to an

application for a wit of habeas corpus by a person in

custody pursuant to the judgnent of a State court. The
limtation period shall run fromthe latest of . . . the

date on which the constitutional right asserted was

initially recogni zed by the Suprenme Court, if the right

has been newy recogni zed by the Suprenme Court and nade

retroactively applicable to cases oncollateral review.]
28 U.S.C. 8§ 2244(d)(1)(C). Peterson filed his federal habeas cl aim
after the effective date of the AEDPA, which therefore governs.
[11. Analysis.

Peterson argues that Canpbell expresses a “new rule” of

constitutional crimnal procedure: nanely, that a white crimna

def endant has the requisite standing to rai se equal protection and

due process objections to discrimnation against bl ack persons in

the selection of grand jurors. See Canpbell, 523 U. S. at 400. He

asserts that this constitutes a “new rul e” because the result was



not “dictated by precedent” when his conviction becane final in
1982. No circuit has issued a definitive published opinion as to
whet her Canpbel | represents a new rule of crimnal procedure.?

A.  Equal Protection.

Canmpbel | enunci ated that a white defendant has Fi ft h Anendnment
equal protection standing to assert the third-party rights of bl ack
venire nmenbers who were discrimnated against in the selection of
his grand jury. Canmpbel |, 523 U. S. at 400. Peterson filed for
collateral relief in 1998 based on this enunciation. See
Appellant’s Br. at 2.

The Suprenme Court noted that “we can ascertain standing with
relative ease by applying rules established in prior cases.” See
Canpbel |, 523 U. S. at 397 (citing Allen v. Wight, 468 U S. 737
(1984)). The Court then derived its decision regarding the equa
protection issue in Canpbell fromits earlier decisions in Powers
v. Ohio, 499 U S. 400 (1991), and Rose v. Mtchell, 443 U S. 545
(1979) .4

I n Powers, the Court concluded that “a defendant in a crim nal
case can raise the third-party equal protection clains of jurors

excluded by the prosecution[’s use of perenptory challenges]

3 The Sixth Circuit did address the subject in Coe v. Bell, 161
F.3d 320, 352-55 (6th Cr. 1998), but did not resolve whether
Canmpbel | stood for a “new rule” under either equal protection or
due process prongs.

4 Cited hereinafter in the short formas Rose v. Mtchell.
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because of their race.” Powers, 499 U S. at 415. To reach that
conclusion, the Court exam ned three factors: (1) the litigant nust
have suffered an “injury in fact,” thus giving him or her a
“sufficiently concrete interest” in the outcone of the issue in
di spute; (2) the litigant nust have a close relation to the third
party; and, (3) there nust exist sonme hindrance to the third
party’s ability to protect his or her own interests. Id. at 411
(citations omtted). Integrity of the judicial systemis at the
core of the review

As tothe first factor, the Court held that the discrimnatory
use of perenptory chall enges causes cogni zable injury to a crim nal
def endant, who has a concrete interest in challenging the practice.
ld. at 411. This is “because racial discrimnation in the
selection of jurors ‘casts doubt on the integrity of the judicial
process.’” Id. (quoting Rose v. Mtchell, 443 U S. at 556 (finding
that discrimnation on the basis of race in the selection of
menbers of a grand jury strikes at the fundanental values of the
judicial system and society as a whole, and thus that a crim nal
defendant’ s right to equal protection is denied when he is indicted
by a grand jury fromwhich nenbers of a racial group purposefully
have been excl uded)).

As to the second factor, the Court held that the excluded
juror and the crimnal defendant have a commobn interest in

elimnating racial discrimnation fromthe courtroom Powers, 499



U S at 413. A venireperson excluded on the basis of race suffers
personal humliation before the public and may | ose confidence in
the court and its verdicts, as may the defendant if his or her
obj ecti ons cannot be heard. Thus, the Court ruled, “[t]his
congruence of interests nmakes it necessary and appropriate for the
defendant to raise the rights of the juror.” |d. at 414 (enphasis
added). Further, the defendant has nuch at stake in chall enging
the constitution of the jury on equal protection grounds — his or
her conviction m ght be overturned. See id. (citing, inter alia,
Rose v. Mtchell, 443 U S. at 551).

As to the third factor, the Court held that the third-party,
excl uded juror was hindered by a consi derable practical barrier in
bringing suit because of the “small financial stake involved and
the economc burdens of litigation.” Powers, 499 U S. at 415
(citing, inter alia, Rose v. Mtchell, 443 U S. at 558).

There is noleap inlogic nor asignificant difference between
Powers and Rose v. Mtchell to Canpbell. Once again, the Court’s
concern is focused on the integrity of the judicial process in the
selection of a grand jury foreperson. By “applying rules
established in prior cases,” Canpbell, 523 U S. at 397, the Court
conducted precisely the sane analysis founded in naintaining
judicial integrity as in Powers.

Once again, the Court found that, regardl ess of skin color, a

crimnal defendant suffers a significant injury in fact when the



conposition of the grand jury is tainted by racial discrimnation.
ld. at 398. Such discrimnation “‘strikes at the fundanenta
val ues of our judicial systemi because the grand jury is a central
conponent of the crimnal justice system” See id. (quoting Rose
v. Mtchell, 443 U S. at 556). Even less distinguishing is the
Court’s review of the second and third factors. As to the second,
t he def endant and the excluded grand juror share a conmon interest
in eradicating discrimnation from grand jury selection; the
defendant’s conviction m ght be overturned as a result of his or
her chal |l enge. Canpbell, 523 U.S. at 400 (citing Rose v. Mtchell,
443 U. S. at 551). As tothe third, there is no reason why a white
def endant woul d be any | ess effective as an advocate for excluded
grand jurors than for excluded petit jurors. Canpbell, 523 U. S. at
400 (citing Powers, 499 U S. at 413-14). The Court’s analysis is
conpletely race-neutral regarding the defendant and the excl uded
jurors; what matters is discrimnatory exclusion or selection on
t he basis of race.

Peterson argues that what is at stake is the potential for
judicial msconduct inthe discrimnatory selection of a grand jury
foreperson instead of potential prosecutorial msconduct in the
di scrim natory exclusion of petit jury jurors. Ganted, that there
may be an i npression of a difference of magnitude between judi ci al
and prosecutorial msconduct. Both, however, are firmly enbedded

intheintegrity of the judicial systemoverall and are enbraced by



t he Power s/ Rose anal ysis. Just as the Court in Powers held that it
was necessary and appropriate for a defendant to raise the rights
of a juror under equal protection analysis, Powers, 499 U S. at
414, so was it in Canpbell, wthout naterial differentiation. The
analysis is color-blind and Canpbell, while perhaps adding
refinement, does not state a new Fifth Anendnent equal protection
rule of crimnal procedure. Instead, the result in Canpbell was
dictated by the Court’s precedents. Whet her the rule was
originally stated in Powers (1991), in Rose v. Mtchell (1979), or
at sone earlier point is inmmterial. When Peterson filed his
habeas petition in 1998, it was nore than a year after either of
the previous cases and his petition is therefore barred on equal
protection grounds.

We now turn to due process anal ysis.

B. Due Process.

Canmpbell further enunciated that a white defendant has
Fourteent h Anendnent due process standing to litigate whether his
conviction was obtained by neans or procedures contraveni ng due
process when bl ack venire nenbers are discrimnated against in the
selection of his grand jury. Canpbell, 523 U S. at 400-01.

Such a Fourteenth Amendnent due process right has al so been
previ ously addressed by the Court. See Peters v. Kiff, 407 U S.
493 (1972)(plurality opinion). The opinion in Peters was expressed

by Justice Marshall, joined by Justices Douglas and Stewart,
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hol di ng that constitutional due process and 18 U.S. C. § 243 applied
so that “whatever his race, a crimnal defendant has standing to
chal | enge the systemused to select his grand or petit jury, on the
ground that it arbitrarily excludes fromservice the nenbers of any
race, and thereby denies hi mdue process of law.” See id. at 504.
Three other justices concurred in the opinion, but “would i npl enent
the strong statutory policy of [18 U S.C. 8] 243, which reflects
the central concern of the Fourteenth Anendnent wth racial
di scrim nation, by permtting petitioner to challenge his
conviction on the grounds that Negroes were arbitrarily excl uded
fromthe grand jury that indicted him” See id. at 507 (Wiite, J.
concurring). The concurring plurality thus would have put the
exclusion into a class by itself under 8 243 rather than under the
Fourteenth Amendnent.

The Court was faced with anot her grand jury sel ecti on question
in Hobby v. United States, 468 U S. 339 (1984). There, the Court
held that discrimnation in the selection of a grand jury
foreperson, fromwthin the ranks of a properly constituted grand
jury and as distinguished fromdiscrimnation in the selection of
the grand jury itself, did not violate due process. ld. at 344.
Because the duties of a foreperson were “mnisterial,”
discrimnation in his or her selection would have little if any
effect on a defendant’s due process right to fundanental fairness.

Id. Such a concern does not arise when no |large and identifiable

11



segnent of the community has been excluded fromjury service and
the alleged discrimnation “pertains only to the selection of a
foreman from anong the nenbers of a properly constituted federa
grand jury.” Id. (citing Peters, 407 U S. at 503).

When it decided Canpbell in 1998, the Court tread lightly on
its decision in Peters, noting that “a majority of Justices could
not agree on a conprehensive statenent of the rule or an
appropriate renedy for any violation.” Canpbell, 523 U S. at 401.
Nonet hel ess, it expressly recognized that its later analysis in
Hobby had “proceeded on the inplied assunption that a white
defendant had standing to raise a due process objection to
di scrim natory appointnent of a federal grand jury foreperson and
ski pped ahead to the question whether a renedy was avail able.” See
id. Therefore, “[t]he relevant assunption of Hobby, and [the
Court’s] holding [in Canpbell], is that a defendant has standing to
litigate whether his conviction was procured by nmeans or procedures
whi ch contravene due process.” See id.

The Hobby foreperson had been sel ected under North Carolina
law from an al ready-inpaneled grand jury and his or her further
duties were nerely “mnisterial.” |In Canpbell, however, Louisiana
| aw specified that the foreperson be selected by the judge of the
case fromthe grand jury venire before the remaining grand jurors
were sel ected by I ot and i npanel ed. Therefore, the foreperson was

selected not nerely to conduct mnisterial duties, but was also
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selected to act as a voting nenber of the grand jury, a vote that
directly inpacted the defendant. To the extent that such a
selection was made discrimnatorily, it ran afoul of the Hobby
inplied assunption of due process. The Court’s decision in
Canpbell was therefore dictated by its opinion in Hobby.

Canpbel | therefore does not represent a “newrule” of crimnal
procedure under the due process requirenents of the Fourteenth
Amendnent. Because Peterson did not make his due process argunent
at the time of his trial or wwthin one year foll ow ng Hobby (1984),
his cl ai mnmust be disall owed under the AEDPA.

C. Sixth Amendnment Fair Cross-Section O aim

Peterson briefly avers that Canpbell extends to the Sixth
Amendnent right to a fair cross-section in jury conposition, but
does not seriously argue it. Further, he has not raised this issue
in state court. The Suprene Court expressly declined to consider
this Sixth Amendnent issue in Canpbell because it had not been
presented to the state court previously. Canmpbel |, 523 U S. at
403. W will simlarly disregard it.

I V. Concl usi on.

Because Canpbel | does not express a newrul e of constitutional

crim nal procedure, we need not carry out aretroactivity anal ysis.

Based on the anal ysis herein, we hereby AFFIRMthe district court.
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