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SCHELL, District Judge:
Appel l ant M chael S. Fawer appeals his conviction and
sentence after having been found guilty on each of three charges,

or specifications, of crimnal contenpt in violation of Title 18

District Judge of the Eastern District of Texas, sitting
by desi gnati on.



US C 8 401(1). Fawer contends that the evidence was
insufficient to support each specification of contenpt, that the
district judge erred in not recusing hinmself from hearing
Specification No. 5, and that the sentence he received,
consisting of both a fine and suspension fromthe practice of |aw
in the Mddle District of Louisiana for one year, was not
aut hori zed under the law. For the follow ng reasons, we AFFI RM
in part and VACATE in part.
|. FACTUAL AND PROCEDURAL BACKGROUND

Appel  ant M chael S. Fawer was convicted on three
specifications of crimnal contenpt by the United States District
Court for the Mddle District of Louisiana. Fawer was found in
contenpt based upon his coments and conduct as defense counsel
inacrimnal trial styled United States v. Rene Otlieb, Ill and
John Schul ze, No. 99-31-C-M3. During the six week trial, Fawer
repeatedly made vul gar and i nappropriate conments to Assi stant
United States Attorney M chael Reese Davis (Davis) and the court.
In total, Fawer was charged with five specifications of contenpt.

On January 3, 2000, the district judge issued an “Order to
M chael S. Fawer, Esqg. to Show Cause Why He Should Not Be Held in
Contenpt of Court.” The order cited five specifications and
i nformed Fawer that the court was proceedi ng under Federal Rule

of Crimnal Procedure 42(b). 1In response to the order, Fawer



filed several notions including a notion to recuse the district
judge from presiding over the contenpt hearing. The district
judge granted in part Fawer’s notion and recused hinself from
presi di ng over Specifications No. 2 and No. 4, but determ ned
that he should not recuse hinself from hearing Specifications No.
1, No. 3, and No. 5. Thereafter, the court proceeded to a
hearing on those specifications. Fawer was found guilty on al
three specifications.

The court held a sentencing hearing on July 19, 2000. Prior
to inposing a sentence, the court entertai ned notions filed by
the parties. The court denied Fawer’s notion for new trial and
granted the governnent’s notion to strike the affidavits attached
to Fawer’s notion for newtrial. The district court then

sent enced Fawer as foll ows:

Specification No. 1: $1, 500 fine;
Specification No. 3: $500 fi ne;
Specification No. 5: $3, 000 fine; and

suspension fromthe practice of lawin the Mddle District
of Louisiana for a period of one year.!

| medi ately following the inposition of sentence, Fawer
filed a notion to stay the execution of sentence which was denied
by the district court. On July 24, 2000, Fawer filed a tinely

notice of appeal to this court. The next day, Fawer noved this

From a readi ng of the sentencing hearing transcript, the
court appears to have ordered the suspension based on a totality
of Fawer’s conduct and not on any one specification.
Additionally, Fawer’s readm ssion to the Mddle District of
Loui si ana was contingent on his conpletion of three hours of
training in professionalism



court for a stay of the execution of his sentence. On
July 28, 2000, a panel of this court granted Fawer’s notion for
stay, but only with regard to the suspension.

I'1. SUFFI Cl ENCY OF THE EVI DENCE TO SUPPORT THE CONVI CTI ON

In reviewing the sufficiency of the evidence, the court
must consider the evidence in the |ight nost favorable to the
governnent. See United States v. Time, 21 F.3d 635, 640 (5'"

Cir. 1994).

Fawer was convicted under Title 18 U.S.C. 8§ 401(1)2 on three
specifications of crimnal contenpt and asserts that his
convictions under all three specifications should be reversed
because insufficient evidence exists to support those
convictions. Crimnal contenpt under 8§ 401(1) has four elenents
t hat nust be proven beyond a reasonabl e doubt: (1) m sbehavi or,
(2) in or near the presence of the court, (3) with crimnal
intent, (4) that resulted in an obstruction of the adm nistration

of justice.® See Anerican Airlines, Inc. v. Allied Pilots Ass’n,

218 U.S.C. 8§ 401(1) provides:

A court of the United States shall have power to punish by
fine or inprisonnent, at its discretion, such contenpt of
its authority, and none other, as-

(1) M sbehavior of any person in its presence or so
near thereto as to obstruct the adm nistration of
justice;

SFawer concedes in his brief that his conduct was
m sbehavior and in the presence of the court.
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968 F.2d 523, 531 (5'" Cir. 1992). Fawer argues that the
governnent failed to prove that his coments were made with the
intent to obstruct justice, or that the evidence was not
sufficient to support such a finding. The governnent responds
that the evidence was sufficient and that the district court nade
t he appropriate finding on the issue of intent.*

The district judge found Fawer guilty of contenpt on the
follow ng three specifications:

Specification No. 1: The court found Fawer in crimnal
contenpt under this specification for telling opposing counsel
Davis to “Go kiss ny ass. Okay?” Fawer made this statenent after
Davis nmade the comment to Fawer “A littler louder. He is not
quite hearing you, Mke.”® Davis nade this comment sarcastically
referring to the high volunme in which Fawer spoke. This

conversation occurred at a bench conference in front of the

“The contenpt at issue in this case could have been dealt
wth summarily under Rule 42(a) which provides for summary
di sposition of crimnal contenpt commtted in the presence of the
judge. However, the district judge postponed disposition of the
contenpt charges until the trial was conplete and infornmed Fawer
in the show cause order that the court was proceedi ng under Rule
42(b). Since Fawer’s contumaci ous conduct was commtted in open
court and on the record, any evidence supporting the conviction
shoul d be present in the trial transcript. Additionally, the
district judge observed and di scussed Fawer’s conduct with him at
the tinme that it occurred. Therefore, additional evidence was
not required at the show cause hearing. To resolve the
sufficiency of the evidence issue in this case, this court can
|l ook to the trial transcript to determne if the evidence
supports the judge’ s determ nation

SApparently, Davis was referring to the witness overhearing
Fawer’ s argunents at the bench.



judge. The judge requested that Fawer apol ogize to the court and
to Davis. Fawer did apologize to the court, but refused to

apol ogi ze to Davis even after the judge insisted that he do so.
Eventually, the judge had to retire the jury to address the
situation. After repeated attenpts to get Fawer to apol ogi ze
outside the presence of the jury, the judge warned Fawer that he
woul d be held in contenpt to which Fawer replied “That is fine”
and proceeded to defend his position that he woul d not apol ogi ze.

Specification No. 3: The conduct involved in this
specification also occurred at a bench conference. During a
di scussi on concerning an objection raised during Fawer’s cross-
exam nation of a witness, Fawer stated “Judge, | don’t want to
deal with this idiot,” in reference to Davis. The judge called
on Fawer to apol ogize for this coment to which Fawer responded
“No way.” During the discussion of this comment, Fawer stated “
don’t care” in response to the judge’'s saying to Fawer “You ve
gone again.” No recess was taken, and the jury was not retired
due to this conduct.

Specification No. 50 As with the other two specifications,
this conduct al so occurred at a bench conference. During Davis’'s
final argunent, Fawer raised an objection which the judge
determ ned shoul d be resolved at the bench. At the bench

conference, the judge overrul ed Fawer’s objection to which Fawer



responded “Ah, shit.”® A discussion followed in which Fawer said
when questi oned about the comment, “I was angry at you because-.”
He followed this statenent by saying that he was not directing
the “Ah, shit” comment to the judge, but that the ruling was

i nproper and that the judge knew it was inproper. As with
Specification No. 3, there was no formal recess in the

proceedi ngs, and the jury was not retired.

Fawer’s primary argunent on appeal is that the evidence is
not sufficient to find that he had the requisite intent required
under § 401(1). Fawer argues that the district court was
required to find that he intended to obstruct justice by his
actions and that the evidence does not support such a finding.
The governnent responds that all that is required for intent
under 8§ 401(1) is “a volitional act done by one who knows or
shoul d reasonably be aware that his conduct is wongful.” United
States v. Warlick, 742 F.2d 113, 117 (4" Cr. 1984) (quoting
United States v. Seale, 461 F.2d 345, 368-69 (7" Gr. 1972)).

The governnent’s position is that the intent el enent does not
require an intent to obstruct justice, but rather, only the
intent to engage in the conduct which resulted in the obstruction

of justice.

SFawer contends that this comment was said under his breath
and not intended to be heard by the court.
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Fawer finds support for his position in opinions fromthis
circuit and the Seventh Crcuit. In Arerican Airlines, Inc., 968
F.2d at 532, this court stated that the district court nust
determ ne whether “the acts of the accused were done wth the
intent to obstruct the adm nistration of justice and in fact had
that effect.” However, the court addressed the obstruction issue
prior to the intent issue, and finding no obstruction, did not
reach the issue of intent. See id. at 532-33. |In United States
v. Giffin, 84 F.3d 820 (7' Gr. 1996), the Seventh Circuit, in
interpreting its prior decision in Seale, stated in dicta that 8§
401(1) “requires specific intent to obstruct justice.” |Id. at
832 n.9. The court went on to say that “[w hether that vestige
of 1970s jurisprudence is sound awaits another case.” Id. 1In
maki ng this statenent, the Seventh G rcuit appeared to question
the validity of its prior decision. Regardless, the Giffin
court determ ned, wunder the facts of the case before it, that
the district judge s finding that the defendant intended to
prejudice a fair and inpartial hearing was synonynous with a
finding that the defendant intended to obstruct the
admnistration of justice. Id.

The position espoused by the governnent finds support from
United States v. Warlick, 742 F.2d 113, 117 (4" Cr. 1984).
Ironically, the court in Warlick relied upon the sane case as the

court in Giffin when stating its position on the intent el enent.



In both cases, the courts relied upon the definition of “intent”
in United States v. Seale, 461 F.2d 345 (7t Cr. 1972).
Quoting Seale, the Warlick court defined intent under 8 401(1) as

a volitional act done by one who knows or

shoul d reasonably be aware that his conduct is

wongful . . . . O course, an actual design

to subvert the admnistration of justice is a

nmore grievous and perhaps nore cul pable state of

m nd, but proof of such an evil notive is unnecessary

to establish the required intent.
Warlick, 742 F.2d at 117. In Giffin, the Seventh Grcuit
interpreted this quote fromits earlier Seale case to require
specific intent to obstruct justice. However, the Fourth Crcuit
in Warlick did not viewthe intent elenent or this quote from
Seale as requiring the actual intent to obstruct justice. Under
t he standard outlined above, the Warlick court concluded that
anpl e evidence existed to find that the defendant (an attorney)
was aware that his conduct was wongful. The Warlick court did
not look at the intent elenent as requiring proof of “intent to
obstruct,” but rather as only requiring sone conduct that
def endant knew was wrongful .

The Seventh G rcuit in a conpanion case to Seale applied

Seale in the context of attorney m sconduct and stated that “an
attorney possesses the requisite intent only if he knows or
reasonably should be aware in view of all the circunstances,
especially the heat of controversy, that he is exceeding the

outernost imts of his proper role and hindering rather than



facilitating the search for the truth.” In Re Dellinger, 461
F.2d 389, 400 (7'" Gir. 1972)(di scussing Seale, 461 F.2d at 368-
69). Although there is no nention of “intent to obstruct” in
Del l i nger, the quoted | anguage does require proof that the
attorney knows or reasonably should be aware that he is hindering
the search for the truth and thereby obstructing the

adm ni stration of justice.

After exami ning the cases cited above, and consistent with
this court’s opinion in the Anerican Airlines case, we concl ude
that the elenment of intent under 18 U S. C. 8§ 401(1) requires
proof beyond a reasonabl e doubt that the accused attorney engaged
in conduct that he knew would interrupt or obstruct the orderly
process of the adm nistration of justice.

The nost obvi ous source fromwhich intent can be ascertai ned
is the trial transcript. See Seale, 461 F.2d at 369. In
reviewing the trial transcript, the court finds that sufficient
evidence is present in the record to support the district court’s
finding on intent under the standard outlined above.

O course, even if Fawer had the intent required under §
401(1), the contunaci ous conduct nust also actually obstruct the
admnistration of justice. In nmaking this determ nation, the
court is again guided by its decision in American Airlines.

There, this court determned that “[o]bstruction requires an ‘act

that will interrupt the orderly process of the adm nistration of
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justice, or thwart the judicial process.’”” 968 F.2d at 532
(quoting Warlick, 742 F.2d at 115). “[Q bstruction can be shown
by establishing that the defendant’s acts del ayed the

proceedi ngs, nmade nore work for the judge, induced error or

i nposed unnecessary costs on the other parties.” 1d. (citing
United States v. Oberhell mann, 946 F.2d 50, 52 (7" Cir. 1991)).
“Actual obstruction of the admnistration of justice requires at
a mnimumthat the defendant’s conduct had an effect on the
proceedi ngs, which presupposes a cause triggered by the
attorney’s acts.” 1d. However, the tinme consuned by the
contenpt investigation itself is not considered in this analysis.

As outlined above, in Specification No. 1, the judge had to
retire the jury to address Fawer’s conduct. |In Specification No.
3, although retiring the jury was not necessary, Fawer’s actions
caused the judge to take nore tine at the bench conference to
address Fawer’s comments and try to convince himto apol ogi ze.
In Specification No. 5, the judge did not retire the jury, but
dealt with Fawer as he did in Specification No. 3.

It is clear that the conduct in Specification No. 1 had an
effect on the proceedings and did in fact delay the proceedi ngs.
Because of Fawer’s use of profanity during the bench conference,
the judge was forced to retire the jury to adnoni sh Fawer and
instruct himto apol ogi ze to opposi ng counsel. This action by

the district judge certainly rises to the level of interrupting
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the orderly process of the adm nistration of justice, delaying

t he proceedi ngs, and making nore work for the judge. See
Giffin, 84 F.3d at 833 (holding that a delay caused by the trial
judge having to retire the jury to adnoni sh the defendant was
actual obstruction). Accordingly, the district court did not err
in finding Fawer guilty on Specification No. 1.

Fawer’s conduct outlined in Specifications No. 3 and No. 5
caused simlar action by the judge. |In both instances, the court
had to take additional tine to deal with Fawer’s rude and vul gar
coments. Although the district judge did not retire the jury,
Fawer’s unruly conduct disrupted the trial and required the judge
to divert his attention fromthe trial and focus on Fawer’s
i nproper behavior. Additionally, “if an entirely unnecessary and
not insignificant delay is occasioned by insulting remarks which
serve, for instance, only to vent the speaker's spleen, a
materi al obstruction would exist.” Dellinger, 461 F.2d at 400.
Clearly, Fawer’s remarks served only to vent his frustrations and
were not designed to further his client’s interests. Fawer’s
m sbehavi or caused delay in the proceedi ngs, nade nore
unnecessary work for the judge, and served no purpose in
defending his client. Accordingly, this court is of the opinion
that the conduct in Specifications No. 3 and No. 5 also rises to
the level required for the district court to have determ ned that

Fawer’s conduct resulted in the actual obstruction of the
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adm nistration of justice. Therefore, the district court did not
err in so finding.

I11. DI SQUALI FI CATI ON UNDER FEDERAL RULE OF
CRI M NAL PROCEDURE 42(b)

Fawer contends that the district judge should have recused
hi msel f under Federal Rule of Crimnal Procedure 42(b) from
hearing Specification No. 5. Under Rule 42(b), “[i]f the
contenpt charged invol ves disrespect to or criticismof a judge,
that judge is disqualified frompresiding at the trial or hearing
except with the defendant’s consent.” (Qbviously, Fawer did not
consent as evidenced by his notion to recuse. This court reviews
a district judge's decision not to disqualify hinself from
presiding at a Rule 42(b) proceeding for an abuse of discretion.
United States v. Giffin, 84 F.3d 820, 830 (7" Gir. 1996).

Fawer argues on appeal that the district judge shoul d have
recused hinself from hearing Specification No. 5, but not
Specifications No. 1 and No. 3. As discussed previously,
Specification No. 5 involved Fawer’s reaction to a ruling by the
district judge. Review ng the record concerning Specification
No. 5, it is clear that Fawer was upset about the judge s ruling

and vented his frustrations with his inappropriate coment.’

"The foll owi ng exchange gave rise to Specification No. b5:

THE COURT: | moverruling your objection.
MR, FAVER: You' re going to let himtestify?
THE COURT: Overrul ed.

MR, FAVER: Ah, shit.
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The argunents on this issue focus on whether Fawer’s comment
was a criticismof the court’s ruling or a criticismof the
judge. Fawer contends that his coment was a “vul gar, profane
remark expressing Fawer’s belief, and frustration, that the
district judge was so biased in favor of the governnent that he
would not rule in his client’s favor even when it was
unquestionably appropriate to do so.”® The governnent’s position
is that the district judge did not view the conment as

“di srespectful or critical of the court,” but as critical of the
court’s ruling.
The parties refer to |l anguage from Ungar v. Sarafite, 376

U S 575 (1964). The Ungar Court was presented with an argunent

THE COURT: Excuse nme?

REPORTER S NOTE: (Attorney | eaves the bench)

THE COURT: Come back, M. Fawer.

MR, FAVER: How can you | et sonebody testify - -

THE COURT: VWhat was the rest of that?

MR FAVER: | was angry at you because - -

THE COURT: What did you say?

MR, FAVER: | said, ah, shit. That’'s what | said, not to
you. So you understand, Judge - -

THE COURT: | heard it, M. Fawer. We'|l tal k about that
| at er.

MR, FAVER: You know and | know that that’s an i nproper
ruling.

8Al t hough Fawer now argues that he directed his comments at
the judge personally, his original briefing on this issue does

not reflect such a position. 1In his brief, he quotes from an
affidavit (which had been stricken by the judge) that was
attached to his notion for newtrial. The affidavit was that of

Hugh Chester Boyd (co-counsel for the defendant in the underlying
crimnal trial), who stated in reference to the “Ah. Shit”
comment, “I do not believe that was directed at or towards the
court.” J[Appellant’s brief at 17]
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that a wtness’s constitutional right to a fair hearing was

vi ol at ed because his contenptuous remarks were a personal attack
on the judge which necessarily biased the judge. |d. at 583.

The Court determ ned that the witness was attacking the judge’'s
ruling, and the court was “unwilling to bottoma constitutional
rule of disqualification solely upon such di sobedi ence to court
orders and criticismof its rulings during the course of a
trial.” Id. at 584. The Court determ ned that although the

def endant’ s conduct was a “disruptive, recalcitrant and

di sagreeable commentary” it was “hardly an insulting attack upon
the integrity of the judge carrying such potential for bias as to
require disqualification.” Id. 1In viewof the record, it is
clear that Fawer was frustrated by the district court’s ruling on
his objection and vented those frustrations through the use of
profanity.

In addition to looking at the trial transcript, the show
cause order is also helpful in denonstrating how the judge viewed
Fawer’s coments in Specification No. 5. The show cause order
outlines the contenpt specifications and states whether the court
believed the statenents were disrespectful to the court, opposing
counsel, or the court’s rulings. The order with respect to
Specifications No. 1 and No. 3, states that the coments were
directed to opposing counsel. The order with respect to

Specifications No. 2 and No. 4 states that Fawer was
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di srespectful to the court. As the judge clearly believed that
Fawer’s conduct in Specifications No. 2 and No. 4 was

di srespectful or critical of him he recused hinself on those two
specifications. Wth regard to Specification No. 5, the show
cause order shows that the judge felt that Fawer’s coment was
directed to “the Court’s ruling” and not to the judge. Unlike
Specifications No. 2 and No. 4, the judge clearly felt as though
the comment in Specification No. 5 was directed at his ruling and
not at himpersonally. This distinction is particularly clear in
this case since the judge found that two of the other
specifications involved disrespect to him but he did not view
Specification No. 5 simlarly.

Al t hough Fawer now argues that he was disrespectful to or
critical of the judge, the transcript and the show cause order
indicate that his coment was a response to the court’s ruling
and that the judge did not receive his coment as a personal
attack. Accordingly, in view of the record concerning
Specification No. 5 and the district judge' s perception of the
conduct therein, this court finds that the district judge did not
err in not recusing hinself from hearing Specification No. 5.

V. THE LEGALITY OF THE SENTENCE

The legality of a crimnal sentence is reviewed de novo.

See United States v. Byrd, 116 F.3d 770, 773 (5'" Gr. 1997).
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Fawer argues that it was error for the district court in
sentencing himto both inpose a fine and suspend himfromthe
practice of lawin the Mddle D strict of Louisiana for one year.

Fawer nakes the follow ng argunents: (1) that neither
Federal Rule of Crimnal Procedure 42(b), nor 18 U S. C. § 401
provi des for a punishnment of suspension fromthe practice of |aw
(2) that 8 401 allows for either a fine or inprisonnent, but not
both; and (3) that he was not given notice that he was being
charged with ethical violations that could result in his
suspension fromthe practice of law. The governnent responds
that the district court had the power to sentence Fawer to a term
of probation and a fine pursuant to 18 U . S.C. § 3551 of the
Sentenci ng Reform Act of 1984. The governnent’s contention is
that under 8 3551 a fine may be inposed in addition to any ot her
sentence, and that as a term of probation the court could inpose
occupational restrictions on Fawer. Additionally, the governnent
makes an argunent that the suspension should be upheld under the
court’s inherent power.

The problemwi th the governnent’s argunent on this issue is
t hat Fawer was not placed on probation. He was sinply suspended
frompracticing lawin the Mddle District of Louisiana. As

such, the governnent’s | engthy argunent concerning the Sentencing
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Ref orm Act and occupational restrictions inposed as a condition
of probation is m splaced.?®

The Fifth GCrcuit has not specifically addressed the issue
of occupational sanctions under § 401. However, a reading of the
cases that have addressed this or a simlar issue |lead to the
conclusion that 8 401 does not provide for such a sanction. In
United States v. Stoneberger, 805 F.2d 1391, 1394 (9" Cir.
1986), the Ninth Crcuit determ ned that under the express
| anguage of 8§ 401 a court could inpose a fine or inprisonment but
not a suspensi on since suspension was not nentioned in the
statute. The Ninth Crcuit stated that “the suspension cannot be
supported by reference to section 401.” |d. at 1394; see al so Ex
Parte Robi nson, 86 U S. 505, 512 (1873) (holding that a
di sbarnment was not all owed under the contenpt statute because it

only provided for a fine or inprisonnent).?°

The district court’s judgnent states “IT | S FURTHER ORDERED
ADJUDGED AND DECREED that the respondent’s adm ssion to practice
in the United States District Court for the Mddle D strict of
Loui siana is SUSPENDED for a period of one (1) year fromthis
date.” The court nmakes no nention of probation and does not
i npose any ot her condition of supervision upon Fawer or direct
himto report to a probation officer.

°But see United States v. Lespier, 558 F.2d 624, 628 (1
Cr. 1977) (stating that “[s]anctions available to the court
include the inposition of a fine and suspension from practice
before the court.”) The First Crcuit makes this statenent
follow ng a statenent that the defendant’s “conduct woul d have
been puni shable as crimnal contenpt under 18 U S. C. § 401(3).”
Lespier, 558 F.2d at 628. The governnent relies on Lespier as
authority for a suspension sanction under 8 401. However, this
court is of the opinion that the statenent in Lespier is dicta
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One additional case relied upon by the governnent needs
mention. In United States v. Cutler, 58 F.3d 825, 839 (2d G r.
1995), the Second Circuit allowed a suspension to stand pursuant
to the authority of the court to inpose occupational sanctions
when a defendant is actually placed on probation. However, the
instant case is clearly distinguishable fromCutler. As noted
previously, Fawer was not actually sentenced to a term of
probation as was the defendant in Cutler, but rather, he was
sinply suspended frompracticing in the Mddle District of
Loui siana. Accordingly, Cutler has no bearing on the issue in
this case.

There is no precedent fromany circuit that upholds a
suspensi on under 8 401 absent a sentence that includes a term of
probation. Moreover, the |anguage of 8 401 provides for a
sentence of a fine or inprisonnent, with no nention of the
possibility of a suspension fromthe practice of |law. The court
and the bar do have the power under other legal authority to
suspend a | awer from practice.

The governnent asks this court to ook to the inherent power
of the district court to suspend or disbar an attorney upon a
finding of “bad faith” on the part of that attorney. See Roadway

Express, Inc. v. Piper, 447 U S. 752, 764 (1980). GCenerally, the

and is contrary to the weight of authority going back as far as
Ex Parte Robi nson.
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court nust nmake a specific finding that the attorney’s *conduct
constituted or was tantanmount to bad faith.” |In re Seal ed
Appel l ant, 194 F.3d 666, 671 (5" Cir. 1999) (quoting Roadway,
447 U. S. at 752). However, “when bad faith is patent fromthe
record and specific findings are unnecessary to understand the
m sconduct giving rise to the sanction, the necessary finding of
‘bad faith’ may be inferred.” 1d. As conceded by the
governnent, the court did not specifically invoke its inherent
power to sanction Fawer. Since the district court did not invoke
its inherent power or give Fawer notice that it was proceeding
under such power, the court will not uphold the suspension under
the court’s inherent power.

Finally, on the issue of notice, defendant argues that he
was not given notice that he could be suspended fromthe practice
of law. Because the court finds it necessary to vacate that
portion of the sentence with regard to the suspension, Fawer’s
argunent concerni ng adequate notice is noot.

V. CONCLUSI ON

For the foregoing reasons, this court concludes that the
district court did not err in finding Fawer guilty of crimnal
contenpt or in refusing to recuse on Specification No. 5.

Accordi ngly, the judgnent of the district court on those issues
i ncluding the fines assessed agai nst Fawer is AFFI RVED. However,

that portion of the district court’s sentence suspendi ng Fawer’s
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adm ssion to practice for a period of one year is VACATED. O
course, the district court is free to proceed under its inherent
power upon proper noti ce.

AFFI RVED in part and VACATED in part.
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