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Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.
PER CURI AM

In I'ight of our prior decision in Republic of Panama v. The
Ameri can Tobacco Co., 217 F.3d 343 (5th G r. 2000), the district
court’s order denying recusal is REVERSED. The district court’s
orders remanding this action to state court and denyi ng Appel | ants’
renewed request and notion for stay are VACATED. W REMAND this
actionto the district court for reassignnent by the Chief Judge of
the district court to a different judge for further proceedi ngs.

Reversed in part and vacated in part; remanded for further

proceedi ngs consistent with this opinion.

ROBERT M PARKER, Circuit Judge, concurring specially:

Wiile | agree with nmy colleagues that we are bound by
precedent, | wite separately because | believe that Republic of
Panama was wrongly decided. In that decision, a panel of this

court held that the district judge abused his discretion by not
recusing hinself because the judge’'s nane was |isted along with
Appel l ee’ s counsel on a notion for leave to file an am cus brief in
an unrel ated action asserting allegations simlar to Appellee’s.
Such facts do not establish that a reasonabl e person aware of

all the facts would reasonably question the judge' s inpartiality



under 28 U.S.C. 8§ 455(a). See Chitimacha Tribe of Louisiana v.
Harry L. Laws Co., 690 F.2d 1157, 1165 (5th Cr. 1982), cert.
denied, 464 U S. 814 (1983). The district judge’ s nane was
erroneously listed on the notion for leave to file an am cus brief
on behalf of the Louisiana Trial Lawyers’ Association (“LTLA"), a
voluntary bar organization that routinely expresses |ega
vi ewpoints to courts through am cus briefs. The district judge did
not participate directly in the researching, witing, or approval
of the brief itself, and his nane does not appear on the brief.
Moreover, the notion and brief were filed nore than ten years ago
in an unrelated action in Louisiana Suprene Court before the
judge’s appointnment to the federal judiciary. These facts are
sinply too tenuous to support any reasonabl e basis for questioning
the judge’s inpartiality, and even if these facts clearly raise the
issue of inpartiality, it is error to conclude that the judge
abused his sound discretion in denying the notion for recusal.
Republ i ¢ of Panama i ncorrectly relied on Bradshawv. MCotter,
785 F.2d 1327 (5th Cir.), rev'd, 796 F.2d 100 (5th Cr. 1986), as
presenting a “sonewhat simlar” factual situation. |n Bradshaw, we
held that a judge of the Texas Court of Crim nal Appeals should
have disqualified hinself because at the tine of the defendant’s
conviction the judge’s nane was |isted as a prosecuting attorney on
a brief opposing the defendant’s appeal, even though the |isting

was sinply a matter of courtesy and protocol. Notw thstanding the



irrel evance of whether the judge actually participated in the
preparation of the brief, Bradshawi s di stingui shabl e fromRepublic
of Panama and this action because in Bradshaw the judge, before
taking the bench, was listed as the prosecuting attorney in the
sane case on appeal before him In Republic of Panama and this
action, the district judge was nerely listed as the president of
the LTLA on a notion for leave to file an amcus brief in an
unrel ated action before a different court nore than ten years ago.

Wil e Republic of Panama notes that there are no decisions
precisely on point, relevant decisions confirmthat the district
judge’s denial of Appellants’ notion for recusal was not i nproper.
In Laird v. Tatum 409 U. S. 824 (1972) (Rehnquist, J., nem), then-
Associ ate Justice Rehnqui st decided not to disqualify hinself on
the basis of his public statenents on the constitutionality of
governnental surveillance, which was contrary to the argunents of
the parties seeking his disqualification. As a Departnent of
Justice |awer, Justice Rehnquist had testified as an expert
W tness before the Senate and publicly stated his views on the
constitutionality of governnental surveillance of civilian
political activity. He testified that the argunents of the parties
seeki ng disqualification, whose appeal was before the court of
appeal s during the testinony, |lacked nerit. Framng the issue as
whet her disqualification is proper if a judge, “who[,] prior to

taking that office[,] has expressed a public view as to what the



lawis or ought to be should later sit as a judge in a case raising
that particular question,” id. at 830, Justice Rehnquist anal yzed
the practices of prior justices, who did not disqualify thensel ves
in cases in which they, prior to taking the bench, previously
expressed a viewpoint of the controlling |law, and concl uded that
such public statenents could not rationally be the basis for
di squalification. ld. at 835-36; see also United States .
Al abama, 828 F.2d 1532, 1542 (11th Cr. 1987) (rejecting, in an
action chal |l engi ng segregation in education, disqualification of a
district judge on the basis of his background as a civil rights
| awyer representing black plaintiffs and stating “[a] judge is not
required to recuse hinmself nerely because he holds and has
expressed certain views on a general subject.”), cert. denied, 487
U.S. 1210 (1988); Shaw v. Martin, 733 F.2d 304, 325 (4th Gir.)
(“One who has voted as a legislator in favor of a statute
permtting the death penalty in a proper case cannot thereafter be
presunmed disqualified to hear capital cases as a judge or
predi sposed to give a death sentence in any particular case.”),
icert. denied, 469 U S. 873 (1984). Wile Laird was decided prior

to the amendnent of 8§ 455! to include subsection (a),? Justice

1 Before the 1974 anendnent, § 455 st ated:

Any justice or judge of the United States shall
disqualify hinself in any case in which he has a
substantial interest, has been of counsel, is or has been
amterial witness, or is sorelated to or connected with



Rehnquist’s analysis is inportant because the nption seeking
disqualification based on his prior public statenments was not
pursuant to any specific provision of § 455 at the time, but on the
di scretionary portion of the statute, see Tatum 409 U S. at 830,
which was simlar to the “catchall” provision of 8§ 455(a).

Simlarly, in Schurz Comrunications, Inc. v. FCC, 982 F.2d
1057 (7th Cr. 1993) (Posner, J.), Judge Posner denied a notion for
disqualification based on an affidavit he submtted as an expert
W tness on antitrust law prior to becoming a circuit judge. I n
rejecting the notion, Judge Posner stated “[t] he affidavit repeated
views about antitrust policy that | had stated in nmany different
fora over a period of years, and the novants do not and coul d not
argue that a judge should disqualify hinself because he has views
on a case.” Id. at 1062 (citing 13A CHARLES ALAN WRI GHT ET AL., FEDERAL
PRACTI CE AND PROCEDURE 8§ 3542 at 568-70 (1st ed. 1975)).

Finally, Ci pollone v. Liggett Goup, Inc., 802 F.2d 658 (3d
Cir. 1986), is also inportant. In C pollone, the husband of a

deceased cigarette snoker brought a products liability action

any party or his attorney as to render it inproper, in
his opinion, for himto sit on the trial, appeal, or
ot her proceedi ng therein.

28 U.S.C. § 455 (1970), amended by 28 U.S.C. § 455(a) - (f) (2000).

2 The 1974 amendnent created § 455(a), which states that
“Any justice, judge, or nmagistrate of the United States shal
disqualify hinmself in any proceeding in which his inpartiality
m ght reasonably be questioned.”



agai nst cigarette manufacturers alleging that his wfe s injury and
death were cigarette-induced. A panel of the Third Crcuit held
that sonme of the plaintiff’s clains were federally preenpted. The
plaintiff then noved to vacate the judgnent because a nenber of the
panel should have recused hinself due to an appearance of
partiality. The plaintiff alleged that such appearance of
partiality arose because the judge, while in private practice

represented The Anerican Tobacco Conpany, whi ch was not a def endant
inthe plaintiff’s action, in a simlar products liability action
The court denied the notion because The Anerican Tobacco Conpany
was not a defendant, the issue of preenption was not raised in the
prior litigation involving the judge, and even if The Anerican
Tobacco Conpany were a defendant no reasonable person could
question the judge’ s inpartiality because his representati on ended
nmore than five years before he took the bench. 1d. at 658-59.

In light of these decisions, | amconvinced that Republic of
Panama i s erroneous because it requires recusal on the basis of a
judge’s public statenents on the law nade prior to becomng a
judge, which | believe is unreasonable under 8§ 455(a). I n
denouncing such “public statenent disqualification,” Justice
Rehnqui st aptly observed that

[I]t would not be nerely unusual, but extraordinary, if

[judges] had not at |east given opinions as to [legal]

issues intheir previous careers. Proof that a [judge’ s]

mnd at the time he joined the [c]Jourt was a conplete
tabula rasa . . . wuld be evidence of lack of



qualification, not |ack of bias.

Laird, 409 U S. at 835; cf. Liteky v. United States, 510 U. S. 540,
554 (1994) (Scalia, J.) (“[S]one opinions [of a judge] acquired
outside the context of judicial proceedings (for exanple, the
judge’s view of the law acquired in scholarly reading) will not
suffice [for recusal]”) (enphasis omtted); G pollone, 802 F. 2d at
660 (“If Judges could be disqualified because their background in
the practice of | aw gave them know edge of the | egal issues which
m ght be presented in cases comng before them then only the
| east-informed and worst-prepared | awers could ever be appointed
to the bench.”). Before taking the bench, we judges solemly swear
or affirmto “faithfully and inpartially di scharge and perform al

the duties,” 28 U S. C 8 653, regardless of our background. To
conclude that the district judge abused his discretion in this
action woul d penal i ze judges for their background and underm ne t he
oath. Thus, | believe we should reconsi der Republic of Panama en

banc.



