IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-30624

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

HARRI SON DANI ELS, PATRI CK SAYES,
JOHN SWAN, Sergeant,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Mddle District of Louisiana

January 23, 2002

Bef ore GARWOOD and W ENER, G rcuit Judges, and FALLON, ! Di strict Judge.

GARWOOD, Circuit Judge:

Def endant s- appel | ants Harri son Dani el s (Dani el s), Patrick Sayes

(Sayes), and John Swan ( Swan) appeal their respective convictions under

18 U S.C. § 242. W affirm

Facts and Proceedi ngs Bel ow

'Honorabl e El don E. Fallon, United States Di strict Judge, Eastern

District of Louisiana, sitting by designation.



Dani el s, Sayes, and Swan were corrections officers at the
Loui siana State Penitentiary at Angola (Angola or the prison). They
were indicted and convicted in connection with a beating inflicted on
Rayfi el d Jackson (Jackson), a prisoner at Angola, that occurred on or
about Decenber 22, 1997. At the tinme of the incident, Daniels and
Swan hel d the rank of sergeant and Sayes was a lieutenant.? |In
essence, the charges agai nst the defendants were as follows: Daniels
and Swan commtted a brutal battery of Jackson that |eft Jackson
severely injured. Sayes, the supervising officer, wtnessed the
attack, and willfully permtted and nade no attenpt to stop it.
Foll ow ng the attack, the three defendants all egedly deprived Jackson
of access to nedical care. The charges were brought pursuant to 18

U S.C § 242.3

2Anong the prison security staff, sergeant i s thelowest rank above
cadet. Anewguard who has conpl et ed basi c trai ni ng begins work at the
prison with the rank of cadet and, assumng his performance is
satisfactory, isautomatically pronotedto sergeant after workingfor
six nonths. Lieutenant is the next highest rank and a | i eut enant has
supervi sory authority over sergeants.

318 U.S.C. § 242 provides:

“Whoever, under color of any |aw, statute,

ordi nance, regulation, or custom wllfully

subj ects any person in any State, Territory,
Commonweal t h, Possession, or District to the
deprivation of any rights, privileges, or
imunities secured or protected by the
Constitution or laws of the United States,

or to different punishnents, pains, or penalties,
on account of such person being an alien, or by
reason of his color, or race, than are prescribed
for the punishnent of citizens, shall be fined
under this title or inprisoned not nore than
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An indictment was returned on May 25, 1999* charging the three
defendants as foll ows:

“Count 1: On or about Decenber 22, 1997, in the Mddle
District of Louisiana, defendants, HARRI SON DANI ELS and
JOHN SWAN, while acting as Corrections Sergeants with the
Loui siana State Penitentiary in Angol a, Louisiana, under
color of the laws of the State of Louisiana, aiding and
abetting each other, did willfully assault and beat
Rayfield Jackson, resulting in bodily injury to Rayfield
Jackson, and did thereby willfully deprive Rayfield
Jackson of the right secured and protected by the
Constitution and |laws of the United States not to have
cruel and unusual punishnent inflicted upon him

Al in violation of Title 18, United States Code,
Sections 242 and 2.

Count 2: On or about Decenber 22, 1997, in the Mddle
District of Louisiana, defendant, PATRI CK SAYES, while
acting as a Corrections Lieutenant with the Loui siana
State Penitentiary in Angol a, Louisiana, under col or of
the laws of the State of Louisiana, did willfully permt
other officers with the Louisiana State Penitentiary in
Angol a, Louisiana in his presence and under his

supervi sion, nanely Corrections Sergeants Harrison Daniels
and John Swan, unlawfully to assault and beat Rayfield
Jackson, while Rayfield Jackson was in the custody of

one year, or both; and if bodily injury
results fromthe acts commtted in violation
of this section or if such acts include the
use, attenpted use, or threatened use of a
danger ous weapon, explosives, or fire, shal

be fined under this title or inprisoned not
nmore than ten years, or both; and if death
results fromthe acts commtted in violation
of this section or if such acts include

ki dnappi ng or an attenpt to ki dnap, aggravated
sexual abuse, or an attenpt to commt aggravated
sexual abuse, or an attenpt to kill, shall be
fined under this title, or inprisoned for any
termof years or for life, or both, or my

be sentenced to death.”

“For reasons we wi | | expl ai n bel ow, this was actual |y t he second

i ndi ctment returned agai nst the defendants. The first, identical inall
rel evant respects, had been di sm ssed w thout prejudice.

3



those officers, and did willfully fail to prevent these
unl awful assaults; resulting in bodily injury to Rayfield
Jackson, and did thereby willfully deprive Rayfield
Jackson of the right preserved and protected by the
Constitution and |laws of the United States not to be
deprived of liberty without due process of |aw, which
includes the right to be kept free fromharmwhile in
of ficial custody.

Al in violation of Title 18, United States Code,
Sections [sic] 242.

Count 3: On or about Decenber 22, 1997, in the Mddle
District of Louisiana, defendants, PATRI CK SAYES, HARRI SON
DANI ELS, and JOHN SWAN, while acting as Corrections
Oficers wiwth the Louisiana State Penitentiary in Angol a,
Loui si ana, under color of the laws of the State of
Loui si ana, aiding and abetting one another, did wllfully
prevent Rayfield Jackson fromreceiving nedical care and
treatnent, resulting in bodily injury to Rayfield Jackson
and did thereby willfully deprive Rayfield Jackson of the
ri ght secured and protected by the Constitution and | aws
of the United States not to have cruel and unusual
puni shnment inflicted upon him

Al in violation of Title 18 United States Code,
Sections 242 and 2.” Indictnment, Record Excerpts for
Dani el s at Tab 5.

The three defendants were tried together in the United States
District Court for the Mddle District of Louisiana. On January 21,
2000, the jury returned a verdict finding Daniels guilty as to Counts
1 and 3, Swan guilty as to Count 1 and not guilty as to Count 3, and
Sayes guilty as to Count 2 and not guilty as to Count 3. On May 5,
2000, followi ng a sentencing hearing, the district court sentenced
Daniels to ninety-six nmonths in prison, Swan to ei ghty-seven nonths
in prison, and Sayes to ei ghty-seven nonths in prison.

According to the trial testinony, the beating took place



sonetime on the norning of Decenber 22, 1997.° On that date, the

def endants were assigned to work in the prison’s Cuda 1 unit (Cuda).
Cuda is a unit or tier within Canp J, the prison’s maxi num security
disciplinary facility. During a given shift, tw sergeants are
assigned to each unit. The sergeants are under the supervision of a
| i eutenant who has charge over several units at a given tine. A tier
consists of a row of fourteen cells separated by concrete walls. A
unit has showers and a | obby at one end, followed by cells nunbered
one through fourteen, with cell 1 being closest to the | obby and cel
14 at the far end. Jackson was housed in Cuda's cell 8.

At trial, defendant Sayes, Jackson, and six other prisoners
incarcerated in the Cuda unit testified regarding the events of the
nmor ni ng of Decenber 22, 1997. Each witness had a different vantage
point and their testinony diverged with regard to sone particul ars.
But the testinony was generally consistent with regard to several
rel evant facts, which we now describe. On that norning, defendant
Daniels went to Jackson’s cell to escort Jackson to the nedica

clinic to receive an injection.® Angola policy requires that

°As we discuss further below, the core of Daniels and Swan’s
def ense was t hat t he prosecuti on di d not prove t hat the beati ng occurred
at thistinme, duringtheir work shift, and thus the prosecution di d not
prove that Daniels and Swan were involved in the beating. 1In his
argunent s on appeal, Swan effectively concedes that he was present.
Sayes has consi stently admtted bei ng present andtestifiedthat Daniels
and Swan were involved in the incident. Neither Daniels nor Swan
testified.

®Because of an unrel at ed nedi cal condi ti on, Jackson was required
to receive an interferon shot three tines a week.
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prisoners in the Canp J facility wear restraints when they are
transported and Daniels was carrying a set of netal handcuffs when he
approached Jackson’s cell. Jackson inforned Daniels that, because of
a skin condition, he was required to wear plastic “flex cuffs”
instead of netal handcuffs. Daniels insisted on using the netal
cuffs and the two began to argue through the bars of Jackson's cell.
As the argunent escal ated, Daniels spat a nouthful of sunflower seeds
into Jackson’s face. Jackson allegedly spat back at Daniels.
Dani el s then procured a bucket of water and doused Jackson with it.’
Dani el s then tel ephoned Sayes and expl ai ned that he needed a set
of flex cuffs to restrain Jackson. Sayes arrived at the Cuda tier
and brought the flex cuffs to Daniels. Al though he now had fl ex
cuffs avail able, Daniels restrained Jackson with the netal handcuffs.?
Jackson’s | egs were al so shackled and he was restrained with a wai st
chain around his waist. Jackson was renoved fromhis cell and
Dani el s began violently kicking and punchi ng Jackson. Sayes
W t nessed the beating and neither did nor said anything to attenpt to
stop it. Daniels noved Jackson down the tier, to the | obby, where
Swan joined Daniels in attacking Jackson. At one point, Swan
apparently struck Jackson forcefully on the side of the head with a

shoe. Al though Sayes was not indicted for actively participating in

‘Jacksontestifiedthat Daniels threwatotal of four buckets of
wat er on hi mand t hat Swan assi sted Daniels by filling upthe buckets.
Jackson al so denied ever spitting back at Daniels.

8Prosecuti on witnesses testifiedthat Sayes ordered Dani el s to use
the netal restraints. Sayes did not admt to this in his testinony.
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the attack, there was testinony that Sayes encouraged the attackers
verbal ly and even struck a few bl ows hinsel f.

After the beating, Jackson was made to crawl back to his cell on
his knees while Daniels continued to taunt and kick him For several
hours, Jackson lay in his cell in severe pain. Daniels apparently
prevented a nmedi c from checki ng on Jackson and did not apprise the
officers comng on to the next shift that Jackson had been injured.
Jackson finally got nedical attention after m dnight, nearly fourteen
hours after the assault.

Dr. Janmes Hand exam ned and treated Jackson. Dr. Hand testified
t hat Jackson was brought in shortly after one o’ clock on the norning
of Decenmber 23, 1997. Jackson had severe external and internal
injuries, including a collapsed lung, a ruptured kidney, broken ribs,
several broken vertebrae, a ruptured eardrum internal bl eeding, and
multiple contusions. Dr. Hand testified that, in his opinion
Jackson’s injuries were at least ten to twelve hours old and were
consistent with a beating occurring thirteen hours before Dr. Hand
saw hi m

When the extent of Jackson’s injuries becane known, Angol a
officials began an internal investigation into the incident. The
prison warden offered Sayes i mmunity for Sayes’s statenent to the
prison investigator. Under the cloak of this immunity prom se, Sayes
made two statenents, one on Decenber 24, 1997, and one on January 13,

1998, to Major Sivula, the official in charge of the prison’s



investigation. 1In his statenents, Sayes admtted w tnessing the
attack, identified Daniels and Swan as Jackson’s assail ants, and
descri bed sone details of the incident.

After its initial investigation, the prison referred the matter
to the FBI. On January 14, 1998, Sivula contacted agent Rondal yn
Craft, the FBI agent in charge of the federal investigation. During
a tel ephone conversation, Sivula gave agent Craft sone general
i nformati on about the incident and nentioned Sayes’s involvenent in
it. Sivula and agent Craft testified at a pretrial notions hearing
that they did not discuss Sayes’s specific statenents or the
exi stence of those statenents. Agent Craft and anot her agent, Thomas
McNulty, arrived at Angola on January 21, 1998 and began their
i nvestigation by review ng prison | og books and ot her records. They
i ntervi ewed Jackson and two other prisoners, who corroborated
Jackson’s account of the incident. Agent Craft also interviewed Dr.
Hand. As agent Craft was | eaving the prison that day, Sivula
provided her with the personnel files of five corrections officers,

i ncluding the three defendants. Sayes’s personnel file contained
copi es of Sayes’s immuni zed statenents. Agent Craft later testified
that she was not aware at the tine that the statenments were in the
file and that she never read either statenent until January 7, 1999.
McNulty testified at the pretrial hearing that he never read the
statenents. On January 26, 1998, six other FBI investigators

interviewed the remai ni ng eyew t nesses and prepared reports based on



those statenents. These agents also testified at the pretrial
hearing that they had no knowl edge of the existence or contents of
Sayes’ s i nmmuni zed statenents.

In February 1998, a grand jury heard testinony and indicted
Dani el s, Swan, and Sayes. Sayes noved to dism ss the indictnent,
argui ng that the Governnent had unlawfully used his inmunized
statenents, or evidence tainted by receipt of his immunized
statenents, to support the indictnent. To renove any cloud fromthe
i ndi ctnment, the Governnment noved to dismss the indictnment wthout
prejudice and the district court granted the notion. The Governnent
then sought a second indictnment before a different grand jury. This
time the Governnent presented the grand jury testinony through agent
Dan Fontenot, who had no previous connection to the investigation.
Agent Fontenot testified at the pretrial hearing that he had no
know edge of the existence or content of Sayes’s statenents. In his
summary testinony to the grand jury, agent Fontenot reviewed agent
Craft’s witten reports of her January 21, 1998, interviews with
Jackson, the doctor, and the two eyew tnesses and he presented the
reports of the six other FBI agents who had interviewed w tnesses.
The grand jury returned its indictnent of the defendants on May 25,
1999.

The defendants rai se several issues on appeal, which we now
addr ess.

Di scussi on



1. The Severance |ssue

All three defendants conplain that the district court erred in
refusing to sever the trial of Sayes fromthat of Daniels and Swan.
Each defendant urged severance in pre-trial notions and the notions
were reurged at various points during the trial. Rule 14 of the
Federal Rules of Crimnal Procedure provides in relevant part: “If it
appears that a defendant or the governnent is prejudiced by a joinder

of defendants in an indictnent or information or by such
joinder for trial together, the court may . . . grant a severance of
def endants or provide whatever other relief justice requires.” W
review the district court’s denial of a notion for severance for
abuse of discretion. United States v. Peterson, 244 F.3d 385, 393
(5th Gr. 2001). “To prevail, the defendant nmust show that: (1)
the joint trial prejudiced himto such an extent that the
district court could not provide adequate protection; and (2) the
prej udi ce outwei ghed the governnent's interest in econony of
judicial admnistration.” 1d. (internal quotation marks
omtted).

The defendants argue that they were prejudi ced because their
def enses were nutually antagonistic and irreconcil able. Sayes
testified that he witnessed Daniels and Swan attacki ng Jackson
and that he was so shocked by the brutality of the attack that he
was paralyzed into inaction. The core of Sayes’s defense was

effectively that he did not willfully permt the deprivation of
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Jackson’s rights. Neither Daniels nor Swan testified. Their
def ense renmai ned anbi guous t hroughout nmuch of the trial and it
ultimately evolved into an argunent that the beating did not
occur during their shift. The core of their defense was sinply
that the prosecution had not proved that they were they were the
perpetrators of the beating.

The Suprenme Court has explained that “[mutually
ant agoni stic defenses are not prejudicial per se.” Zafiro v.
United States, 113 S.Ct. 933, 938 (1993). Furthernore, even if
prejudice is shown, Rule 14 “leaves the tailoring of the relief
to be granted, if any, to the district court’s sound discretion.”
ld. To pronote judicial econony and the interests of justice,
the federal systemprefers joint trials of defendants who are
properly charged in joint indictnents. Id. at 937. “[A]
district court should grant a severance under Rule 14 only if
there is a serious risk that a joint trial would conprom se a
specific trial right of one of the defendants, or prevent the
jury fromnmaking a reliable judgnent about guilt or innocence.”
ld. at 938.

Zafiro teaches that joint defendants face a heavy burden in
denonstrating to a district court that antagonistic defenses
warrant granting a severance notion. The burden is
correspondi ngly heavi er when, on appeal, they seek to denobnstrate

that the district court abused its discretion by declining to do
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so. Even prior to the Suprene Court’s decision in Zafiro, this
court articulated a stringent standard for finding that defenses
are so antagonistic as to conpel severance: the defenses nust be
so dianetrically opposed that “the jury, in order to believe the
core of testinony offered on behalf of [one] defendant, nust
necessarily disbelieve the testinony offered on behalf of his co-
defendant.” United States v. Berkowitz, 662 F.2d 1127, 1134 (5th
Cr. Unit B 1981). The conflict must concern the core or essence
of a defense, not nerely “mnor or peripheral matters.” 1d.

Even when such a conflict is present, giving rise to the risk of
prejudice, the district court should take into account the public
interests in judicial econony and the adm nistration of justice
served by joint trials and the possibility that limting
instructions or other less drastic nmeasures will suffice to cure
any risk of prejudice. See Zafiro, 113 S.C. at 938; see al so
United States v. Matthews, 178 F.3d 295, 299 (5th G r. 1999)
(“Severance is not automatically required when co-defendants
present nutual ly antagonistic defenses.”).

For several reasons, we hold that the defendants have not
shown that the district court abused its discretion by denying
their notions for severance. First, it is arguable at best that
the defenses in this case were nutually antagoni stic under the
Berkow tz standard. The core of Sayes’s defense was not that

Dani el s and Swan were guilty of the beating; it was that Sayes
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was too paral yzed to act when he witnessed a beating, by whonever
it was perforned. The identity of Jackson’s assail ants was
peripheral to Sayes’s “paral ysis” defense. The essence of
Dani el s and Swan’ s defense was that they were wongly identified
as Jackson’s assailants. It is true that, were a jury to
conclude that Daniels and Swan were not Jackson’s attackers they
woul d be faced with a question regarding Sayes's credibility.
But the jury could believe the core of Saye’ s defense — that he
was paralyzed — and still believe that he was m staken about the
identity of the attackers. This possibility would not
“conprom se a specific trial right” of Sayes, Zafiro, 113 S. C
at 938; there is no right entitling a defendant to have his
testinony believed. As far as prejudice to Daniels and Swan,
Sayes was just one of several eyew tnesses who testified that
Dani el s and Swan were Jackson’s assailants. Dr. Hand's testinony
regardi ng the age of Jackson’s injuries was substantial evidence
that the beating occurred on Daniels and Swan’s shift. And again
no specific trial right of the defendants was conpromsed. 1In a
separate trial, Daniels and Swan coul d not have asserted a right
to prevent Sayes fromtestifying against them (although Sayes
coul d have asserted his Fifth Arendnent right to avoid testifying
unl ess he were tried first).

Even if there were sone risk of prejudice here, the district

court gave the very limting instructions that the Supreme Court has
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approved as usually sufficient to cure this character of prejudice:
(1) that the jury must consider the evidence separately and

i ndependently for each defendant and each charge; (2) that the
governnent’s burden was to prove each defendant’s guilt beyond a
reasonabl e doubt; (3) that no inferences nust be drawn froma
defendant’ s exercise of the right to silence; and (4) that statenents
by the | awyers, including opening and cl osi ng argunents, are not

evi dence. See Zafiro, 113 S . Ct. at 939. The district court further
instructed the jury that it could choose to believe one portion of a
W tness's testinony while disbelieving another portion.

Mor eover, the judicial econony interest served by a joint trial
was particularly strong in this case. Virtually all of the evidence,
i ncluding wtness testinony, derived fromthe sane sources. Most of
the witnesses were prisoners or personnel froma maxi num security
prison. This circunstance created a significant |ogistical burden
t hat woul d have been doubled if the severance notions were granted.
Further, the defendants did not specifically articulate the conflict
t hey perceived between their defenses until well into the trial, if
ever. As |late as the close of the prosecution’s case, counsel for the
defense offered the court only vague and concl usory assertions that
t he defense theories were in conflict.

All things considered, the district court did not abuse its
di scretion by denying the notions to sever.

2. The Ei ghth Amendnent/ Fourteenth Amendnent |ssue
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We turn now to the next ground for appeal: the contention by
Dani el s and Swan that the evidence was not sufficient to sustain their
convi ctions because the indictnent charged that the assault violated
Jackson’s Ei ghth Amendnent right to be free of cruel or unusual
puni shnment rather than his Fourteenth Amendnent right to due process.
Dani el s and Swan nmade notions for acquittal on this ground at the
cl ose of the Governnent’s case and at the close of all the evidence.
This court reviews the denial of a notion for a judgnent of acquittal
de novo. United States v. Garcia, 242 F.3d 593, 596 (5th Cr. 2001).
The evidence is sufficient if, drawing all reasonable inferences and
credibility determnations in the |ight nost favorable to the
prosecution, a rational trier of fact could have found that the
evi dence established the essential elenents of the crinme beyond a
reasonabl e doubt. Id.

Counts 1 and 3 of the indictnent, which stated the charges
agai nst Dani el s and Swan, accused those defendants of depriving
Jackson of his right “not to have cruel and unusual puni shnent
inflicted upon him” These terns, of course, echo the | anguage of the
Ei ght h Anrendnent and the prosecution, during the course of trial, nade
clear that it was proceeding on an Ei ghth Arendnent deprivation
theory. But the essential elenents of the offense defined in 18
U S C 8§ 242 do not confine the offense to a deprivation of only sone
limted subset of constitutional rights. The relevant elenents are

that a person (1) acting under color of law, (2) “wllfully
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subjects any person . . . to the deprivation of any rights,

privileges, or inmmunities secured or protected by the

Constitution or laws of the United States.” 18 U S.C. § 242

(enphasis added). An indictnent is sufficient to sustain the
resulting conviction if “the factual predicate of the indictnent is
identical to that of the conviction.” United States v. Arlen, 947
F.2d 139, 144 (5th Gr. 1991); see also United States v. Young, 730
F.2d 221, 224 (5th Gr. 1984). 1In this case, there was no variance
between the factual predicate charged in the indictnent and that

devel oped at trial. Daniels and Swan were charged with willfully
assaul ting and beating Jackson and willfully preventing himfrom

recei ving nedical care, all on or about Decenber 22, 1997. The
indictnments set forth particular facts sufficient to give these

def endants notice of the allegations against them the “acts and
intent” that nmake up the crine were “set forth in the indictnment, with
reasonable particularity of time, place, and circunstances.” United
States v. Crui kshank, 92 U S. 542, 558 (1875); cf. Stirone v. United
States, 80 S.Ct. 270, 273 (1960) (defendant could not be tried for
interference with interstate commerce in steel when indictnment charged
only interference with interstate commerce in sand); Young, 730 F.2d
at 224 (distinguishing Stirone fromcase in which the facts alleged in
the indictnent were identical to those facts on which the conviction
rested).

If the factual predicate was sufficient to establish a
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deprivation of Jackson’s Fourteenth Amendnent due process rights, then
it is sufficient to support a conviction under section 242 and that
evidentiary sufficiency is not dimnished nerely because the

i ndi ctment described the constitutional violation with | anguage drawn
fromthe Ei ghth Anendnent.® On appeal, Daniels and Swan do not deny
that the charged conduct would constitute a Fourteenth Anendnent due
process deprivation. |Indeed, in his brief to this court, appell ant
Swan expressly concedes that it may constitute such a violation. At
any rate, in Valencia v. Wggins, 981 F.2d 1440 (5th Gr. 1993), we
expl ained that a claimof excessive force by a | aw enforcenent officer
is correctly exam ned under the sane standard regardl ess whet her the
claimarises under the Ei ghth Anmendnent or the Fourteenth Anendnent.
See id. at 1447. In Valencia, we applied the standard devel oped by
the Suprenme Court in the context of Eighth Anendnent clainms involving
the use of excessive force against convicted prisoners to the context
of a pretrial detainee's claimarising under the Due Process C ause.
ld. at 1445 —47 (applying Witley v. Al bers, 106 S.C. 1078 (1986)
and Hudson v. McMIlian, 112 S.Ct. 995 (1992)). W found that many of
the Suprenme Court’s “concerns in Witley were not limted to Eighth
Amendnent clains but ‘arise whenever guards use force to keep order.’”

ld. at 1446 (quoting Hudson, 112 S.Ct. at 998); see also Rankin v.

%Al t hough t he prosecutioninsistedit was proceedi ng on an Ei ghth
Amendnent theory, the district court, during the colloquy on the
def endants’ notion, nmade clear that the particular constitutional
provi sion creating Jackson’s right wasirrel evant tothe deprivation
el ement of the 8 242 charge.

17



Kl evenhagen, 5 F.3d 103, 106 (5th Gr. 1993).

Inits instructions to the jury, the district court stated: “In
order to prove an excessive force violation, the Governnent nust prove
that the defendant under consideration unnecessarily and wantonly
inflicted pain on an inmate.”? This |language mrrors the |ega
standard affirned by the Suprene Court in Hudson. Hudson, 112 S. C
at 998; see also Witley, 106 S.Ct. at 1084. Daniels and Swan raise
no challenge to this jury instruction on appeal. The defendants rely
on CGeorge v. Evans, 633 F.2d 413 (5th Cr. 1980), in which we stated
that “[a]n isolated assault by an individual guard on an innate is
not, within the neaning of the eighth anmendnent, punishnent.” 1d. at
415. I n Hudson, the Suprene Court expressly left open the question
whet her George correctly stated the law. Hudson, 112 S.Ct. at 1001.
In George, we also said, “Wether or not an ei ghth anmendnent violation
can be established, the use of undue force by a prison guard is
actionabl e as a deprivation of fourteenth anendnent due process

rights.” George, 633 F.2d at 416. As we have explained, a Fourteenth

1The charge goes on to state in this connection:

"Whet her a use of force against a prison inmate is
unnecessary or want on depends on whet her force was applied
inagoodfaitheffort tomintainor restore discipline, or
whet her it was done maliciously or sadistically to cause
har m

To act maliciously neans tointentionally doa w ongful
act without just cause or excuse, with an intent to use
unnecessary force or under circunstances that showan evil
intent.”
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Amendnent deprivation may be predicated on the sane facts as an Eighth
Amendnent deprivation. A Fourteenth Amendnent violation is sufficient
to satisfy section 242's constitutional deprivation elenent. In any
event, the defendants do not contend either that the factual predicate
in this case was insufficient to constitute a Fourteenth Anmendnent
deprivation or that the jury instructions were fatally insufficient
for that purpose.!!
3. The Use of Sayes’s |Immunized Statenents

Sayes noved prior to trial to have the May 25, 1999 i ndi ct nent
di sm ssed, contending that the grand jury heard evidence that was
derived fromand tainted by Sayes’s i mmuni zed statenents to prison
i nvestigators. After review ng the evidence, the district court
denied the notion. On appeal, Sayes contends that the denial of his
nmotion to dismss was in error. |If a defendant shows that he has nade
i muni zed statenents regarding nmatters related to the federal
prosecution, the Governnment nust establish by a preponderance of the

evi dence that the evidence relied upon by the grand jury was derived

W al so observe that the evidence inthis case nay wel |l have been
sufficient (it was in Hudson) topermt thetrier of fact to concl ude
t hat the attack was not isol at ed and unaut hori zed. Jacksontestified
that, after the attack, Dani el s bragged t hat he had beat en ot her i nrmt es
and that t he war den had assi gned hi mt o Cuda “to cl ear things up.” Cf.
Hudson, 112 S. Ct at 1002 (noting that there had been testinony that the
def endant s had beat en anot her prisoner inadditiontotheplaintiff).
Ther e was anpl e testi nony, includi ng fromSayes hi nsel f, that Sayes, the
|i eutenant wi th supervisory authority over the unit, observed the attack
and took no actionto attenpt tostopit. There was sone testinony that
Sayes encour aged and even participatedinthe attack. Cf. id. (noting
the factual findingthat the supervisinglieutenant expressly condoned
the use of force).
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fromindependent, legitimte sources. Kastigar v. United States, 92
S.C. 1653, 1665 (1972); United States v. Cantu, 185 F.3d 298, 303
(5th Gr. 1999). The district court found that the Governnent had
satisfied this burden. This factual finding is reviewed for clear
error. United States v. WIllians, 859 F.2d 327 (5th Cr. 1988).

On appeal, the Governnent does not contest the district court’s
findings that both of Sayes’s statenents nade to prison investigators
— one on Decenber 24, 1997, the other on January 13, 1998 — were
conpel l ed, inmmuni zed statenents. See Grrity v. New Jersey, 87 S.C
616, 620 (1967). The Governnent thus had the burden of proving that
its evidence was derived fromlegitimte, independent sources. W
find no clear error in the district court’s determnation that the
Governnent satisfied this burden. These statenents were not put
before, or ever nentioned to, the second grand jury (nor, of course,
was there any reference to them before the petit jury). The district
court found that the ten reports filed by the six FBlI investigators
were free fromany taint as the FBI agents had no know edge of Sayes’s
statenents or their existence at the tine the reports were prepared.
The transcripts, which agent Fontenot presented to the grand jury, of
the testinony of four eyew tnesses descri bed what those w tnesses saw
and nmade no reference to any statenent by Sayes. Agent Craft
testified that she had not seen or used Sayes’s statenents in the
course of her investigation. Conclusory denials by an FBI agent are

not alone sufficient to carry the Governnent’s burden. United States
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v. Seiffert, 463 F.2d 1089, 1092 (5th Cr. 1972). But agent Craft’s
credibility was for the district court to decide and her explanation
was bol stered by an affirmati ve show ng that she relied on i ndependent
sources. Cf. id. (a conviction nust stand if the Governnent can
affirmatively show that it did not directly or indirectly use
i muni zed testinony). Agent Craft discovered the identities of
potential witnesses -- the prisoners and guards on the tier -- from
prison records and | og books before she had access to Sayes’s
i muni zed statenents. Jackson and the ot her eyew tnesses she
interviewed provided her with the nanes of officers involved,
i ncl udi ng Sayes, based on their personal know edge of events.
Sayes was in substantially the sanme position he woul d have been
inif he had not nmade any i nmmuni zed st at enents.
4. The Exposure of the Prosecution Teamto |Inmunized Statenents
Sayes further contends that, even if the indictnment was not
based on tainted evidence, the fact that the prosecution team was
eventual |y exposed to Sayes’s i nmuni zed statenents required di sm ssal
of the entire prosecution teamfromthe case. Sayes directs our
attention to cases fromour sister circuits in which a prosecutor’s
exposure to i nmmuni zed testinony presented a Kastigar issue, even
t hough the i mmuni zed testinony was not directly used at trial. In
United States v. MDaniel, 482 F.2d 305 (8th Cr. 1973), the Eighth
Crcuit found that the district court failed to consider “the

i mreasur abl e subj ective effect” that reading i nmuni zed testinony had
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on the prosecutor’s trial preparation. Id. at 312. Therefore, the
Governnent had failed to neet its heavy Kastigar burden of show ng
that it had made no use of the immunized testinony. I1d. Simlarly,
in United States v. Senkiw, 712 F.2d 891 (3d Cr. 1983), the Third
Circuit remanded because the district court had failed to nake any
factual findings regarding whether the prosecutor nade any use of the
i mmuni zed testinony in the preparation and conduct of the trial and

t hereby prejudiced the defendant. Id. at 895. The Senkiw court
stressed that the Governnent had the burden of proving that it had
made no use of the testinony. |[d.

Several circuits have expressly disagreed with MDaniel and
Senkiw. See, e.g., United States v. Velasco, 953 F.2d 1467, 1474 (7th
Cr. 1992); United States v. Serrano, 870 F.2d 1, 17 (1st Cr. 1989);
United States v. Mariani, 851 F.2d 595, 600 (2d Cir. 1988); United
States v. Byrd, 765 F.2d 1524, 1531 (11th G r. 1985). These courts
have enphasi zed that the nere subjective influence that exposure to
i muni zed testinony may have on a prosecutor’s thinking during trial
preparation, without nore, is too tangential to constitute an

i nperm ssi ble “use” of such testinony. Velasco, 953 F.2d at 1467,
Mariani, 851 F.2d at 600. W observe that neither Senkiw nor MDani el
actually adopted a per se rule that any exposure to inmunized
testinony requires disqualification of a prosecutor. See Senkiw, 712
F.2d at 895 (remandi ng because the appeals court did not know the
extent of the prosecutor’s access to immunized testinony, nor the use
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she may have nmade of it, and thus was unable to determ ne whether the
def endant had been prejudiced); MDaniel, 482 F.2d at 312 (because of
unusual circunstances attendi ng that case, the Governnent’s burden of
proof was “virtually undi schargeable.”). The Eighth Grcuit itself
has since distinguished McDaniel, |limting it to its “unusual
circunstances.” United States v. McGQuire, 45 F.3d 1177, 1183 (8th
Cr. 1995) (“The determ nation of a MDaniel violation necessarily
turns on the facts of each case and again focusses on whether the

i muni zed testinony was used by the prosecutor exposed to it.”).

To satisfy Kastigar, use inmmunity nmust |eave the witness in
substantially the sane position as if he had asserted his Fifth
Amendnent privilege not to testify. Kastigar, 92 S.C. at 1664.

There may be sone cases in which the exposure of a prosecution teamto
a defendant’s inmuni zed testinony is so prejudicial that it requires
disqualification of the entire prosecution team But this is not such
a case. As we have already explained, Sayes’s imuni zed statenents
contained no relevant information that was not readily avail able from
| egitimate, independent sources. It was uncontroverted that Jackson
had been beaten. Several eyew tnesses had already told investigators
that Sayes was present and did not intervene to stop the beating.
Sayes was not charged with participating in the attack, only with
observing it and willfully failing to do or say anything in an effort
to stop it. Sonme variation of his “paralysis” defense was Sayes’s

only effective defense strategy and a conpetent prosecutor would need
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no special insight or information to discern this.?? Sayes’s defense
that he did not “willfully” permt the attack was his only avail abl e
avenue for mnimzing his involvenent. W also note that agent Craft
testified at the pretrial hearing that in a February 1998 conference
Wth Sayes’s attorney, Assistant United States Attorney Menner, the
| ead prosecutor in this case, and herself, Sayes’s attorney reveal ed
to her and Menner, in the words of Sayes’s brief on appeal, “the
entire substance of Sayes’ inmmunized statenents”. Craft |ikew se
testified that at that time she had not read either statenent.

We conclude that no error is showm in the district court’s
refusal to disqualify the prosecution team
5. The Suppl enental Jury Instructions

Finally, Sayes objects to supplenental instructions that the
district court provided in response to questions fromthe jury during
their deliberations. Specifically, Sayes conplains that the district
court’s answers to jury questions regarding the definitions of
“unlawful force” and “wllfully” unfairly prejudi ced Sayes’'s defense.

When a challenge to jury instructions is properly preserved for
appeal, we review the challenged instructions for abuse of discretion.
United States v. Dien Duc Huynh, 246 F.3d 734, 738 (5th Gr. 2001).

“The standard of review applied to a defendant's claimthat the

2Ar guabl y Sayes coul d have tried to establish that he was not
present when the i nci dent occurred. But the prosecution woul d not have
had t o nake any speci al preparati ons to cope wi th this dubi ous strategy;
its caseinchief already i ncl uded overwhel m ng evi dence t hat Sayes was
present .
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jury instruction was erroneous is whether the court's charge, as
a whole, is a correct statenent of the |law and whether it clearly
instructs jurors as to the principles of the Iaw applicable to
the factual issues confronting them” 1d. (internal quotation
marks omtted). Wien a defendant has failed to properly preserve an
i ssue for appeal, this court will only reviewit for plain error.
United States v. Caucci, 635 F.2d 441, 447 (5th Cr. 1981). “Plain
errors or defects affecting substantial rights may be noticed although
they were not brought to the attention of the court.” Fed. R Cim
P.52(b). Because we find that Sayes’s objections to the district
court did not properly preserve the issues he now rai ses on appeal, we
review his chall enges under the plain error standard.

Soon after the jury began deliberating, the foreman submtted
written questions asking the court, “What is the definition of
unl awful assault? |Is there a definition for reasonable force in
handling i nmates?” During a colloquy before the jury was brought back
into the courtroom counsel for Sayes expressed the opinion that
rereading the court’s original charge on the definition of “excessive
force” would be a sufficient response. Wen the jury was recall ed,
the court reread the excessive force charge and added, anong ot her
things, “In Count 1, to use unnecessary force to Rayfield Jackson, or
excessive force, or unlawful force, that is all the sane thing. He
unlawful ly permtted it. And we tal ked about the duties of an

officer.” After the jury retired, counsel for Sayes made only the
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follow ng statenent: “l have to object to —I’mnot quite sure if we
answered their question.” Sayes’s counsel provided no further
expl anation whatever of the objection and said nothing else. On
appeal , Sayes argues that the above quoted portion of the court’s
suppl enental charge, especially the comment “He permtted it,” inplied
that Sayes was quilty and inproperly enphasized that Sayes’s failure
to intervene constituted guilt, regardless of his intent. Cf. United
States v. Carter, 491 F.2d 625, 634 (5th Gr. 1974) (there may be
reversible error when there is a reasonable possibility that a court’s
suppl enental instructions inplied guilt).

After further deliberations, the jury submtted a question
asking the court to define “wllfully” as used in the indictnent. 1In
response, the court reread the original charge on “w | ful ness.” At
the request of Sayes’s counsel, the court incorporated | anguage from
the original charge on the deprivation of civil rights that enphasized
that the defendants nust have acted with a “bad purpose” or “evil

notive.”?® The court ended its suppl emental charge by adding the

13The court’s supplenental instruction included the follow ng:

“My charge to you is that throughout that indictnent
whenever thetermw || ful or willfullyis used, it neans an
act that i s done voluntarily andintentionally andw ththe
specificintent to do sonethingthat thelawprohibits; that
is, with an intent to violate a right protected by the
Constitution of the United States.

It neans that when the defendant acts willfully he
commtted the act or acts with a bad purpose or evil notive,
intending to deprivethevictimof aright, which, as | said,
is secured by the Constitution.”
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fol | ow ng paraphrase:
As | have told you, it is not necessary that the act

was i ntended specifically to deprive soneone of a

constitutional right. Wat the charge is, is that he

deprived soneone of a right that happens to be a

constitutional right, or that he did an act which deprived

a person of a constitutional right.

Whet her he intended to deprive themof a right is not

the question. The question is whether he intended to do an

act that did deprive soneone of a constitutional right.

After the jury retired, the court asked if there were any objections
and counsel for Sayes responded, “I would just object to the court’s
enphasis on the |ast part as going beyond the witten instruction,
about finding that if a person did an act. That would be ny
objection.” On appeal, Sayes argues that the placenent of the “bad
pur pose” or “evil notive” |language in the mddle of the charge and the
“intended to do an act” | anguage at the end unfairly enphasized that
portion of the charge that was favorable to the Governnent.

Sayes’ s vague objections to the district court did not properly
preserve the issues he now raises on appeal. Wth regard to the
excessive force instruction, the objection that the court did not
answer the jury’s question bears no resenbl ance to the argunent Sayes
urges now Wth regard to the willfulness instruction, the objection
gave no indication as to in what particular the challenged portion was
i nproper or prejudicial to Sayes. Therefore, we review these
instructions only for plain error. Caucci, 635 F.2d at 447. \Wen
eval uati ng suppl enental instructions to determ ne whether they were so

prejudicial as to inpair a substantial right of the defendant, we

consider the instructions as a whole, “not word-by-word or phrase-by-
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phrase,” and we view themin light of other instructions already
given. Carter, 491 F.2d at 633.

Sayes does not argue that the district court’s instructions
actually msstated the |aw, although he contends that the excessive
force instruction under-enphasi zed the intent elenent. However, the
jury later requested further instruction on “wllful ness”, thus
suggesting that it had not |ost sight of the intent elenent. As to

the chall enged “He unlawful ly permtted it,” remark, taken in context
the nore likely understanding of it is that the court was nerely
paraphrasing the indictnment rather than expressing any opinion that
Sayes was guilty. Any enphasis resulting fromthe particul ar order of
phrases in the willfulness instruction appears inadvertent and was not
pl ai nly erroneous; the instruction included an adequate statenent of
the intent elenent and the requirenent of bad purpose or evil notive.
Whil e we do not condone or recomend the particul ar portions of
t he suppl enental instructions which Sayes chall enges, we concl ude that
he has not denonstrated that the supplenental instructions constituted
plain error warranting reversal under the demanding test of United
States v. A ano, 113 S.C. 1770 (1993). To neet that test the
instruction must not only be erroneous but clearly so, and, in
addition, the defendant bears the burden of persuading us that the
error was prejudicial rather than the governnent having any burden to

persuade us that it was not. 1d. at 1777, 1778. Finally, even if al

these requirenents are net, this court nust further determ ne that the
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error seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings’ before it nay exercise its
di scretion to” reverse the conviction. Johnson v. United States, 117
S.Ct. 1544, 1550 (1997). W are unable to conclude that the
conpl ai ned of portions of the supplenental instructions, properly
considered in light of the entirety of each respective set of
suppl enental instructions as well as against the background of the
original charge, constituted not only error but error which was
clearly or plainly such. |In any event, Sayes has not persuaded us
that any such error was prejudicial, and we |ikew se do not find that
any such error seriously affects the fairness, integrity or public
reputation of judicial proceedings. W accordingly hold that Sayes’s
conplaints of the supplenental jury instructions present no reversible
error.
Concl usi ons

For the foregoing reasons, we conclude that appellants’
respective conplaints on appeal present no reversible error in the
proceedi ngs below. The convictions and sentences of defendants

Dani el s, Swan, and Sayes are AFFI RVED
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