REVI SED, JULY 13, 2000

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30134

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JAVES HARVEY BROMWN, al so known as Ji m Br own,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
M ddl e District of Louisiana, Baton Rouge

July 6, 2000
Bef ore KING Chief Judge, and GARWOCD and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Janmes Harvey “Jinmf Brown (Brown), a
prom nent Loui siana political figure, is currently under indictnent
inthe Mddle District of Louisiana on various charges relating to
the brokering of an alleged “shant settlenent of a threatened
| awsuit by the State of Louisiana agai nst the president of a failed
aut onobi l e insurance conpany. The district court sua sponte
entered a gag order that prohibits attorneys, parties, or wtnesses

from discussing with “any public communi cations nedia” anything



about the case “which could interferewith afair trial,” including
statenents “intended to influence public opinion regarding the

merits of this case,” with exceptions for matters of public record
and matters such as assertions of innocence. The district court
denied Brown’s notion to vacate or nodify the gag order, and Brown
now appeals that denial. W affirm
Facts and Proceedi ngs Bel ow

Brown is the elected | nsurance Conm ssioner for the State of
Loui siana. On Septenber 24, 1999, Brown, along with five others,
i ncl udi ng fornmer Loui si ana Governor Edwi n W Edwar ds ( Edwar ds), was
indicted in United States District Court for the Mddle D strict of
Loui si ana on nunerous counts of conspiracy, mail and wire fraud,
i nsurance fraud, making false statenents, and w tness tanpering.
The charges all relate to Brown’s alleged use of his influence as
| nsurance Conm ssioner to help construct, along with Edwards and
the other defendants, a “sham settlenent” that derailed a $27
mllion lawsuit threatened by the state against David Disiere
presi dent of Cascade Insurance Co., a failed autonobile insurance
carrier. In a news conference shortly after the indictnent was
i ssued, Brown declared his innocence as well as his belief that he
was the victimof a “political drive-by shooting” at the hands of
“an out-of-control prosecutor.” After sone delays, the trial is

currently schedul ed to commence on August 21, 2000.

On the day the indictnent was i ssued agai nst Brown and hi s co-



defendants, the district court entered on its own notion a gag
order prohibiting parties, |awers, and potential w tnesses from
giving to “any public communications nedia” “any extrajudicial
statenent or interview about the trial (other than matters of
public record) that “could interfere wth a fair trial or prejudice
any defendant, the governnent, or the adm nistration of justice.”
The order provides that “[s]tatenents or information intended to
i nfluence public opinion regarding the nerits of this case are
specifically designated as information which could prejudice a
party.” The order expressly does not prevent the parties from
di scussing, “w thout el aboration or any kind of characterization,”
(1) the general nature of any allegations or defenses; (2)
information contained in the public record; (3) scheduling
information; (4) any decision or order by the court that is a
matter of public record; and (5) “the contents or substance” of any
nmotion filed in the case, to the extent the notion is a matter of
public record.

The district court had previously entered a sim |l ar gag order
for a related case pending in the sanme court in which Edwards was
al so a defendant. In that case, Edwards and six others were
charged with nultiple counts of racketeering, extortion, noney
| aundering, and wire and mail fraud for allegedly extorting noney
from parties who sought licenses to operate riverboat casinos in

Loui si ana. On May 9, 2000, the jury convicted Edwards and four



ot her defendants; the district court has subsequently lifted the
gag order in that case. A third case is also pending before the
sane district court, this one concerning allegations that three
individuals (not parties to the present appeal) inproperly used
their political influence to steer the awarding of certain
[ ucrative contracts. As the district court noted, these three
cases concern different all eged acts of wongdoi ng but i nvol ve many
of the sane defendants and arose from the sane federal
investigation. Gven the allegations of corruption agai nst severa
prom nent political and business figures, all three cases have
gener at ed extensi ve and i ntense | ocal and nati onal nedia attention.

On Septenber 28, 1999, the district court tenporarily lifted
the gag order in this case to avoid interfering with Brown’ s re-
el ection canpai gn for I nsurance Conm ssioner. Shortly thereafter,
vari ous defendants! released to the nedia recordings (as well as
transcripts of recordings) of tel ephone conversations relevant to
the case, and also conducted interviews while playing the
r ecor di ngs. The release of these recordings attracted further
interest fromthe press. On Cctober 7, 1999, the district court
entered a |imted order prohibiting the parties from rel easing
recordings (or transcripts of recordings) nade prior to the trial.

The limted order also prohibited the release of any other

Y'nits denial of Brown's notionto vacate or nodi fy the order, the
district court noted that this had happened but di d not specify which
def endants engaged in these acts.
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di scoverable material. At a status conference on October 14, 1999,
the district court explained that it had entered the |imted order
“to stop an aval anche of both governnent and def endants pi cki ng out
tapes and start playing all these tapes on radio and television.”
The court also invited the parties to suggest nodifications to the
order if they believed any nodifications were necessary. None did
so.

On Novenber 18, 1999, the district court reinposed the
original gag order, to be effective inits entirety when the polls
cl osed on Novenber 20, voting day for the Insurance Comm ssioner
run-of f election.? At a status conference conducted on Novenber
18, Brown objected to the gag order. The district court responded
that it believed the order to be necessary in light of the
consi derabl e publicity surrounding the trial,?® but enphasized his
w llingness to consider any nodification that the parties m ght
suggest.* On Novenber 30, 1999, Brown nobved to vacate or nodify
the order. After conducting a hearing on the notion on January 4,
2000, the district court requested that the parties submt proposed
nmodi fications to the gag order. Brown proposed that the substance

of the order remain intact, but that it should only apply to

2Brown was ultimately re-elected | nsurance Conm ssi oner.

SRegarding the intense nedia interest in the case, including
| egi ons of reporters waiting outsidethe courtroomwhil e the Novenber
18 hearing took place, the district court enphasi zed that “lI amnot
going to let this get out of hand.”

] modified it once; | can nodify it again.”
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counsel, not to defendants or witnesses. On February 4, 2000, the
district court denied Brown’s notion to vacate or nodify the gag
order. Brown then petitioned this Court for a wit of mandanus to
vacate the gag order; his petition was denied. See In re Brown,
No. 00-30144 (5th Cr. Feb. 21, 2000) (unpublished). On February
7, 2000, Brown filed a notice of appeal fromthe district court’s
denial of his notion to vacate or nodify the gag order. It is that
appeal which we address here.
Di scussi on

Jurisdiction

As a threshold matter, we nust determ ne whether we have
jurisdiction to hear Brown’ s appeal at all. Both Brown and the
only other party to this appeal, appellee the United States, which
defends the district court’s order, agree that the order is
appeal abl e. However, “appellate jurisdiction is not a matter of
consent.” Trient Partners | Ltd. v. Blockbuster Entertai nment
Corp., 83 F.3d 704, 708 (5th Cr. 1996). This question is
particularly inportant in light of a recent decision by another
panel of this Court, which casts sone doubt on our ability to hear
the appeal. 1In the riverboat casino |icense case, which had been
pendi ng before the sane district court, Edwards and the other
def endant s appeal ed the district court’s denial of their notionto
lift an identical gag order. This Court dism ssed their appeal for

| ack of jurisdiction. See United States v. Edwards, 206 F.3d 461



(5th Cr. 2000) (per curiam. The special circunstances in
Edwar ds, however, distinguish it, and we conclude that we have
jurisdiction to consider the nerits of Brown' s appeal .

In what is commonly referred to as the final judgnent rule,
Congress has limted the jurisdiction of this Court to “final
decisions of the district courts.” 28 U S.C. § 1291. One of the
exceptions to the final judgnent rule is known as the coll ateral
order doctrine, which the Suprenme Court announced in Cohen v.
Beneficial Industrial Loan Corp., 69 S. . 1221 (1949). “The
col lateral order doctrine establishes that certain decisions of the
district court are final in effect although they do not dispose of
the litigation.” Davis v. East Baton Rouge Parish Sch. Bd., 78
F.3d 920, 925 (5th Gr. 1996). Under this doctrine, sone orders
may be appeal ed despite the absence of final judgnent if they (1)
are conclusive, (2) resolve inportant questions that are separate
fromthe nerits, and (3) are effectively unreviewable on appeal
fromthe final judgnent in the underlying action. See In re G and
Jury Subpoena, 190 F.3d 375, 381 (5th Cr. 1999) (quoting
Cunni ngham v. Ham lton County, 119 S. C. 1915, 1919 (1999)).

We conclude that the district court’s denial of Brown’s notion
to vacate or nodify the gag order is appealable under the
coll ateral order doctrine. First, interns of Brown’ s request that
the gag order be vacated entirely or at least not applied to him

the order is conclusive. Second, the question at issue-wei ghing



the conpeting interests of a trial participant’s First Amendnent
right to discuss his crimnal trial freely against the district
court’s obligation to ensure a fair trial and di spense justice in
an orderly manner—-i s unquestionably inportant. Moreover, it is
entirely divorced from the nerits of Brown’s crimmnal trial

Third, the district court’s refusal to vacate or nodify the gag
order as Brown requested woul d be conpl etely unrevi ewabl e not only
in the event of Brown’s acquittal, but al so doubtless in the event
of conviction because Brown would alnost certainly be unable to
denonstrate that his conviction had sonehow been tainted by his

inability to make “extrajudicial comments,” to the public nedia,
whi ch, by definition, have no bearing on the trial itself. Brown
asserts First Amendnent, not fair trial, rights.

W do not believe that the holding of the Edwards panel
requires us to reach a different conclusion. The Edwar ds pane
omtted any explanation why the gag order in that case was not
appeal abl e under the collateral order doctrine, i.e., it did not
state which, if any, of the doctrine’s three factors the order
failed to satisfy. The Edwards panel did, however, specifically
mention a feature of the Edwards appeal distinguishing it from
Brown’s, nanely that the Edwards defendants waited ten nonths
before either objecting to the gag order or attenpting to have it

nodi fied. The district court dismssed their nption to vacate or

nmodify as “frivolous.” Edwards, 206 F.3d at 462. In this case, by



contrast, Brown objected imediately to the gag order and has
pursued his objection vigorously. Unlike the Edwards defendants,
he has not been dilatory. Nor do we discern anything frivol ous
about Brown’s appeal. Anot her aspect of Brown’s appeal
di stinguishes it from Edwards. Brown’s argunent on appeal, as
below, is that the order violates his First Amendnent rights; he
does not argue that it damages his right to a fair trial. However,
the Edwards opinion reflects that the argunent of the putative
appellants there was that the gag order “[wa]s damaging the
[ D] efendants ability to obtain a fair trial.” 1d. at 462. Wether
the gag order did materially danage the Edwards defendants’ fair
trial rights would have to be determ ned on appeal from any
conviction and if such contention were sustained,® would be whol |y
vindicated by ordering a new trial, while an acquittal would
necessarily negate any injury tothe fair trial interest. As above
noted, however, that is sinply not the case with respect to Brown’s
First Arendnent claim W concl ude that Edwards i s not controlling
in the present setting.

The Edwards panel’s wari ness of applying the collateral order
doctrine was also apparently influenced by the Suprenme Court’s

command that federal courts apply the collateral doctrine “wth the

SAnd basi ng the notionto vacate t he gag order on such an ar gunent
may have been, inadditionto notion’s bel at edness, what pronpted the
Edwards trial court to characterizethe notionto vacate as “frivol ous.”
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utnost strictness” in crimnal cases. See Flanagan v. United
States, 104 S. Ct. 1051, 1054 (1984). Animating this reticence to
apply the collateral order exception in crimnal cases is section
1291' s policy of finality, which is nost conpelling in the crimnal
context. See id.; see also United States v. Holl ywood Mtor Car
Co., 102 S.Ct. 3081 (1982) (per curiam (“This Court has |ong held
that [the doctrine of finality] is inimcal to pieceneal appellate
review of trial court decisions which do not termnate the
litigation, and that this policy is at its strongest in the field
of crimnal law. . . .”); DiBellav. United States, 82 S.Ct. 654,
656-57 (1962) (“Th[e] insistence on finality and prohibition of
pi eceneal review di scourage undue |itigiousness and | eaden-footed
adm ni stration of justice, particularly damagi ng to the conduct of
crimnal cases.”). Each type of pretrial order that the Suprene
Court has recognized as appropriate for interlocutory appeal via
the collateral order doctrine-orders denying a notion to reduce
bail, or denying a notion to dismss an indictnment on Double
Jeopardy, Speech, or Debate O ause grounds— not only satisfied the
requi renents of Cohen, but also involved “an asserted right the

| egal and practical value of which would be destroyed if it were

not vindicated before trial.” Fl anagan, 104 S. C. at 1055
(citation omtted). Brown’s asserted right to contenporaneously
coment on his case in public and defend his reputation wuld, |ike

the other rights recogni zed by the Suprenme Court, “be irretrievably
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lost if review were postponed until trial is conpleted.” | d.
Moreover, Brown’s interest in contenporaneously making his case
before the public would arguably not be “largely satisfied by an
acquittal resulting from the prosecution’s failure to carry its
burden of proof,” id. at 1056, and the damage to his personal and
pr of essi onal reputations nmay already be done by the concl usion of
trial.

| nportantly, hearing Brown’s appeal under the collatera
order doctrine does nothing to threaten or undermne the finality
of , or the conduct of proceedings in, his crimnal case because the
trial will proceed regardless of this Court’s consideration of his
present appeal and the result of this appeal, favorable to Brown or
not, will not be dispositive of the nerits of or procedures
followed in his crimnal case. Because such finality concerns were
the Supreme Court’s principal reason for eschew ng the coll ateral
order doctrine in all but a few types of orders in crimnal cases,
we see no reason not to entertain this appeal pursuant to the
doctri ne.

Qur conclusion finds support in the fact that this Court and
other Courts of Appeals have repeatedly held, in both civil and
crimnal trials, that gag orders inposed on nenbers of the press
are appeal abl e under the collateral order doctrine. See Davis, 78
F.3d at 925-26 (holding that district court’s denial of news

agencies’ notion to vacate confidentiality order in desegregation

11



litigation appeal able under collateral order doctrine); United
States v. Chagra, 701 F.2d 354, 358 (5th Gr. 1983) (finding that
district court’s closure of pretrial bail reduction hearing was
appeal abl e under the doctrine); United States v. Qurney, 558 F.2d
1202, 1207 (5th Gr. 1977) (concl udi ng that denial of press access
to certain court docunents in high-profile crimnal suit was an
appeal abl e collateral order); see also In re Reporters Comm for
Freedomof the Press, 773 F.2d 1325, 1330 (D.C. Cr. 1985); United
States v. Schiavo, 504 F.2d 1, 4 (3d Cr. 1974). This Court’s
decisions allow ng appeals by the press of gag orders did not
depend on any special status of the press as third-parties to the
crimnal trial. See Davis, 78 F.3d at 925-26; Chagra, 701 F.2d at
358; @urney, 558 F.2d at 1202. Accordingly, we perceive no reason
tolimt the appealability of this type of order to nenbers of the
medi a al one.

In that sane vein, we note that other Courts of Appeals have
also found gag orders appealable under the collateral order
doctrine by trial participants, includingthelitigants thensel ves.
See, e.g., In re Rafferty, 864 F.2d 151, 155 (D.C. Cr. 1988)
(findinginacivil case that “[i]t would certainly be anomal ous if
a litigant in M. Rafferty’s shoes who wished to distribute
information to the governnent or to the nedia could not appeal an
order forbidding hi mfromdoing so, while the newspaper to whom he

W shed to give his story were able to appeal”); United States v.
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Ford, 830 F. 2d 596, 598 (6th Cr. 1987) (finding jurisdiction under
col l ateral order doctrine to consider appeal by crimnal defendant
politician contesting validity of gag order). Regarding this
jurisdictional question, Fordis on point with both Edwards and t he
present appeal. While the Edwards panel chose not to follow Ford
“in the circunstances of this case,” see Edwards, 206 F.3d at 462
n.1, we see no reason not to do so in the present sonewhat
di fference circunstances.® W hold, therefore, that pursuant to
the collateral order doctrine, we have jurisdiction over Brown’s

appeal fromthe district court’s order.”’

8As di scussed in Part Il, infra, we do not find Ford controlling
i nour dispositionof Brown’s constitutional clai munder the facts here.

"W reject Brown’s alternative argunent that this Court has
jurisdiction under 28 U S.C 8§ 1292(a)(1). Section 1292(a) (1)
aut hori zes appeals frominterlocutory orders that grant or deny an
i njunction, or have “the practical effect of doing so.” United
States v. Garner, 749 F.2d 281, 286 (5th Cr. 1985) (quoting Carson
v. Anerican Brands, Inc., 101 S.C. 993, 996-97 (1981)). Wet her
or not the gag order has the practical effect of granting an
i njunction agai nst maki ng extrajudicial comments, “[a]n order by a
federal court that relates only to the conduct or progress of
litigation before that court ordinarily is not considered an
injunction and therefore is not appeal able under § 1292(a)(1).”
Gul f stream Aer ospace Corp. v. Mayacamas Corp., 108 S.Ct. 1133, 1138
(1988); see also Switzerland Cheese Ass’'n, Inc. v. E Horne's
Market, Inc., 87 S.C. 193, 195 (1966) (“Orders that in no way
touch on the nerits of the claim but only relate to pretrial
procedures are not in our view dnterlocutory’ within the neaning
of [8] 1292(a)(1).”); Rauscher Pierce Refsnes, Inc. v. Birenbaum
860 F.2d 169, 172 (5th Cr. 1988); Shanks v. City of Dallas, 752
F.2d 1092, 1095 (5th Cr. 1985). Accordingly, section 1292(a)(1)
“does not authorize appeals from orders that conpel or restrain
conduct pursuant to the court’s authority to control proceedi ngs
before it, even if the order is cast in injunctive terns.”
Ham lton v. Robertson, 854 F.2d 740, 741 (5th Cr. 1988) (per

13



1. Brown’s Constitutional Caim

Brown contends that the district court’s gag order violates
his rights under the First Arendnent. W do not agree. Wile this
case presents a sonewhat close call, we conclude that the gag order
is constitutionally perm ssible because it is based on a reasonably
found substantial |ikelihood that comments from the |awers and

parties mght well taint the jury pool, either in the present case

or one of the two related cases, is the least restrictive
corrective neasure available to ensure a fair trial, and is
sufficiently narrowy drawn. The district court applied the

correct legal principles in entering such an order and its factual
concl usi ons are adequately supported by the record.

Intense publicity surrounding a crimnal proceedi ng—what
Justice Frankfurter referred to as “trial by newspaper”-poses
significant and wel |l -known dangers to a fair trial. See Pennekanp
v. Florida, 66 S.C. 1029, 1043, 1047 (1946) (Frankfurter, J.,
concurring) (“[l]t is indispensable . . . that in a particular
controversy pending before a court and awaiting judgnent, human
bei ngs, however strong, should not be torn fromtheir noorings of
inpartiality by the undertow of extraneous influence.”); see also

Bridges v. California, 62 S.Ct. 190, 197 (1941) (“Legal trials are

curianm) (quoting Hunt v. Bankers Trust Co., 799 F.2d 1060, 1066
(5th Gr. 1986)). As a case nmanagenent order, the gag order at
i ssue here was indisputably crafted to control the proceedings, in
no way i nmpacts the nerits of the case against Brown, and therefore
is not appeal abl e under section 1292(a)(1).

14



not |like elections, to be won through the use of the neeting-hall,
the radi o, and the newspaper.”); Patterson v. Colorado, 27 S.C.
556, 558 (1907) (Holnes, J.) (“The theory of our systemis that the
conclusions to be reached in a case will be induced only by
evidence and argunent in open court, and not by any outside
i nfl uence, whether of private talk or public print.”). Paranount
anong these dangers is the potential that pretrial publicity may
taint the jury venire, resulting in a jury that is biased toward
one party or another.?® “Few, if any, interests under the
Constitution are nore fundanental than the right toafair trial by
dnpartial’” jurors, and an outcone affected by extrajudicial
statenents woul d viol ate that fundanental right.” Gentile v. State
Bar of Nevada, 111 S.C. 2720, 2745 (1991).

Accordingly, trial courts have “an affirmative constitutional
duty to mnimze the effects of prejudicial pretrial publicity.”
Gannett Co. v. DePasquale, 99 S. . 2898, 2904 (1979); see also
Chandler v. Florida, 101 S.C. 802, 809 (1981) (“Trial courts nust
be especially vigilant to guard against any inpairnent of the
defendant’s right to a verdict based solely upon the evidence and
the relevant law.”); United States v. Noriega, 917 F.2d 1543, 1549

(11th Gr.) (per curian), cert. denied sub nom Cable News Network

8 her principal dangers include dissemnating to the press
i nadm ssi bl e evi dence, the exclusion of which at trial “is rendered
meani ngl ess when news nedi a neke it available to the public,” as well
as creating a“carnival atnosphere,” whichthreatenstheintegrity of
t he proceedi ng. See Sheppard v. Maxwell, 86 S. Ct. 1507, 1520-21 (1966).
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v. Noriega, 111 S.C. 451 (1990). The beneficiaries of this duty
include not only the defendant in a given trial, but other
defendants as well, such as co-defendants in the same case or
defendants in related cases (as there are here), whose fair trial
ri ghts m ght be prejudiced by the extrajudicial statenents of other
trial participants. The vigilance of trial courts against the
prejudicial effects of pretrial publicity also protects the
interest of the public and the state in the fair adm nistration of

crimnal justice.®

°'t makes no difference that Brown i s contesting the gag order
as violative of his First Anendnent rights instead of enbracing it
as protective of his Sixth Anendnent right to a fair trial. As one
coment ator has aptly noted, “under the Sixth Amendnent, a crim nal
defendant is entitled to a fair and inpartial jury, not a jury
whose views have been deliberately nmanipulated by outside
i nfluences to be biased in his or her favor.” Eileen A. M nnefor,
Looking for Fair Trials in the Informati on Age: The Need for More
Stringent Gag Orders Against Trial Participants, 20 U S.F. L. Rev.
95, 115-16 (1995) (citing Pennekanp, 66 S.Ct. at 1044 (Frankfurter,
J., concurring)); see also Inre Mrrissey, 168 F. 3d 134, 138 (4th
Cr. 1999) (noting that Ilocal rules of professional conduct
limting |lawers’ extrajudicial coments further “the inportant
governnental interest of protecting both the accused’'s and the
public’s right to a fair trial”); Levine v. United States D st.
Court, 764 F.2d 590, 596-97 (9th Gr. 1985) (“It does not follow.

that the need to restrict publicity is |essened when the
publicity is caused by the actions of the defense, rather than the
prosecution.”); United States v. Tijerina, 412 F.2d 661, 666 (10th
Cr. 1969); cf. Estes v. Texas, 85 S.Ct. 1628, 1636 (1965) (“A
defendant on trial for a specific crinme is entitled to his day in
court, not in a stadium or a city or nationwi de arena.”); Singer
v. United States, 85 S.Ct. 783, 790 (1965) (“The Governnent, as a
litigant, has alegitimate interest in seeing that cases inwhichit
bel i eves aconvictioniswarranted aretried before atribunal whichthe
Constitution regards as nost likely to produce a fair result.”).
Accordingly, it seens to us that the Ford Court was i ncorrect when it
stated, “[t]o the extent that publicity is a disadvantage for the
governnent, the governnent nust tolerate it.“ Ford, 830 F.2d at 600.
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This duty conports with the constitutional status of all First
Amendnent freedons, which are not absolute but nust instead be
“applied in light of the special characteristics of the [relevant]
environnent.” Tinker v. Des M nes | ndep. Community Sch. Dist., 89
S.C. 733, 736 (1969). I ndeed, “[a]lthough litigants do not
«surrender their First Amendnent rights at the courthouse door,
those rights nay be subordinated to other interests that arise” in
the context of both civil and crimnal trials. Seattle Tinmes Co.
v. Rhinehart, 104 S.Ct. 2199, 2207-08 n.18 (1984). “[Qn several
occasions this Court has approved restriction on the comruni cati ons
of trial participants where necessary to ensure a fair trial for a
crimnal defendant.” |d. There can be no question that a crim nal
defendant’s right to a fair trial may not be conprom sed by
commentary, from any |awer or party, offered up for nedia
consunption on the courthouse steps. See Estes v. Texas, 85 S. Ct
1628, 1632 (1965) (“We have always held that the atnosphere
essential to the preservation of a fair trial-the nost fundanental
of all freedons—nust be nmaintained at all costs.”); Pennekanp, 66
S.C. at 1047 (Frankfurter, J., concurring) (“In securing freedom
of speech, the Constitution hardly neant to create the right to
i nfl uence judges or juries.”).

Despite the fact that litigants’ First Amendnent freedons may
by limted in order to ensure a fair trial, gag orders such as this

one still exhibit the characteristics of prior restraints. See In
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re Dow Jones, 842 F.2d 603, 609 (2d Cr. 1988); Levine v. United
States District Court, 764 F.2d 590, 595 (9th G r. 1985). Prior
restraints-—"“predeterm ned j udi ci al prohi bition restraining
speci fied expression”—face a well-established presunption agai nst
their constitutionality. See Bernard v. &ulf Ql Co., 619 F. 2d
459, 467 (5th Cr. 1980) (en banc) (citations omtted). I n
general, a prior restraint (usually directed at the press) will be
upheld only if the governnent can establish that “the activity
restrai ned poses either a clear and present danger or a serious and
immnent threat to a protected conpeting interest.” See Levine,
764 F.2d at 595 (citations omtted). The governnent nust al so
establish that the order has been narrowy drawn and is the | east
restrictive neans available. See id. (citations omtted).

A.  Appropriate Legal Standard

The first elenment of the prior restraint anal ysi s—the show ng
of harm necessary to justify the need for the restraint-requires
sone discussion in the present context because the gag order at
issue here is directed at trial participants and not the press.
The Suprene Court and other Courts of Appeals have recogni zed a
“distinction between participants in the litigation and strangers
to it,” pursuant to which gag orders on trial participants are
eval uated under a less stringent standard than gag orders on the
press. See Gentile, 111 S .. at 2743-44; News-Journal Corp. V.

Foxman, 939 F.2d 1499, 1512-13 & n. 16 (11th G r. 1991); Dow Jones,
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842 F.2d at 608-09; Levine, 764 F.2d at 595. The genesis of this
distinction lies in part in Sheppard v. Maxwell, 86 S.C. 1507
(1966), which concerned the nmassive publicity surrounding the tri al
of Dr. Sam Sheppard. The Suprene Court observed that during
Sheppard’s trial, “bedlam” in the form of reporters virtually
taki ng over the courtroomand accosting wtnesses as they left the
bui Il ding, “reigned at the courthouse.” See id. at 1518. The Court
al so noted that i nadm ssible (and often i naccurate) infornmation had
been leaked to the public, fueling the firestorm of publicity
al ready raging around the case. See id. at 1521. Acknow edgi ng
the inportance of a free and responsi ble press as “the handnai den
of effective judicial admnistration, especially in the crimnal
field,” id. at 1515, the Court considered various, less restrictive
alternatives to gagging the press itself; anobng them the Court
stated that “the trial court mght well have proscri bed
extrajudicial statenents by any |awer, party, wtness, or court
official which divulged prejudicial matters,” id. at 1521.% In
that case, a gag order inposed on the trial participants “m ght
well have prevented the divulgence of inaccurate information,
runors, and accusations that made up nuch of the inflammtory

publicity, at least after Sheppard’ s indictnent,” id. at 1521,

10The ot her corrective nmeasures di scussed i n Sheppard i ncl uded
change of venue, trial postponenent, a “searching” voir dire, jury
instructions, and juror sequestration. See Nebraska Press Ass’'n v.

Stuart, 96 S.C. 2791, 2804-05 (1976); Sheppard, 86 S.Ct. at 1519-22.
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“W thout [a] corresponding curtailnent of the news nedia,” id. at
1522. 1 The Court noted that due process “requires that the accused
receive atrial by an inpartial jury free fromoutside influences”
and that “[n]either prosecutors, counsel for defense, the accused,
W tnesses, court staff nor enforcenment officers . . . should be
permtted to frustrate its function.” Id.

Ten years later, in Nebraska Press Association v. Stuart, 96
S.C. 2791 (1976), the Suprene Court vacated on prior restraint
grounds an order prohibiting the press from publishing accounts
about certain evidence that would be used in a widely reported
murder trial taking place in a small, rural comunity. See 96
S.Ct. at 2807. 1In doing so, the Court endorsed Sheppard’ s proposal
that trial courts enploy nethods short of prior restraints on the
press, including the prohibition of extrajudicial comments by tri al
participants, in order to mtigate the potentially prejudicial
effects of pretrial publicity. See id. at 2800-01; see also

Foxman, 939 F.2d at 1514 (11th Cr. 1991).%

"The Sheppard Court further noted that “[h]ad t he judge, the other
of ficers of the court, and the police placed the interest of justice
first, the news nmedi a woul d have soon | earned to be content with the
task of reportingthe case as it unfoldedin the courtroom-not pieced
together fromextrajudicial statenents.” |d. at 1522.

2In a situation nore anal ogous to the present case, then-
Associ ate Justice Rehnquist, witing as Crcuit Justice, deniedthe
request by a nedia organization and group of reporters to stay a
judicially inposed gag order restraining trial participants from
speaking directly wwth the press about a high-profile murder trial.
See KPNX Broad.Co. v. Arizona Superior Court, 103 S. . 584
(Rehnquist, Circuit Justice 1982). G ting Sheppard’ s adnonition
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Centile v. State Bar of Nevada, 111 S. C. 2720 (1991),
represents the Suprenme Court’s nobst recent discussion of
limtations inposed on the speech of trial participants. In
Centile, the Court considered an attack on a Nevada Suprene Court
rul e prohibiting any attorney frommaki ng extraj udicial comments to
the nmedia that the attorney knew or should have known woul d “have
a substantial l|ikelihood of materially prejudicing an adj udi cative
proceedi ng.” Gentile, 111 S.C. at 2723.¥ (bserving that in
earlier opinions the Court had “expressly contenplated that the
speech of those participating before the courts could be limted,”
a mpjority of the GCentile Court stated that prior precedent,
i ncl udi ng Sheppard, “rather plainly indicate[d] that the speech of
| awers representing clients in pending cases may be regul ated

under a |less demanding standard than that established for

that trial courts take neasures to avoid the prejudicial effects of
publicity in sensational cases, Justice Rehnqui st concl uded that “I
do not have the slightest doubt that a trial judge may insist that
the only performance which goes onin the courtroomis the trial of
the case at hand.” 1d. at 586. He further observed that “[t]he
mere potential for confusion if unregul ated conmuni cati on between
trial participants and the press at a heavily covered trial were
permtted is enough to warrant a neasure such as the trial judge
took in this case.” |1d. at 586-87.

BlnGentile, an attorney representing acrimnal defendant cal | ed
a press conference and, inviolationof the Nevada rul e, | anbasted t he
investigating officers andother victins as corrupt. 111 S. C. at 2739.
Much | i ke Brown, the attorney admtted that his notivation for doing so
was “to counter public opinion which he perceived as adverse to his
client, tofight back agai nst the perceived efforts of the prosecution
to poi son the prospective juror pool, and to publicly present his
client’s side of the case.” Id.
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regul ati on of the press in Nebraska Press.” 1d. at 2744 (opi ni on of
Rehnqui st , CJ.) (citations omtted) (enphasi s added) .
Accordingly, the Court found that denonstrating a “substanti al
I'i kel i hood of material prejudice” froman attorney’s extrajudici al
coments, which the Nevada rule required, as opposed to a “clear
and present danger,” was constitutionally sufficient to justify
prescribing attorney coments of that type. See id. at 2745; cf.
In re Express-News Corp., 695 F.2d 807, 810 (5th Gr. 1982)
(applying strict scrutiny to court order denying press right to
interview jurors).

In Gentile, the Suprenme Court nerely approved Nevada's
“substantial |ikelihood” standard when applied to gag orders
i nposed on attorneys, but did not nandate it as a constitutional
m ni mum necessary to justify a judicially-inposed restriction on
attorney speech. Moreover, neither the Supreme Court nor this
Court has articulated a standard to apply when evaluating gag

orders directed at attorney or non-attorney trial participants.?

Davi s v. East Bat on Rouge Pari sh School Board, 78 F. 3d 920 (5th
Cir. 1996), which concerned an appeal by the press of a court-inposed
confidentiality order on parties and attorneys in a school
desegregation case, is of limted relevance to this appeal. As the
district court noted, Davis was a non-jury civil caseinwhichthe Court
found “no possibility that publicity will prejudice potential jurors.”
| d. at 929. Moreover, Davis di d not announce any st andard by which to
judge this order; the Court declinedto deci de whether to apply strict
scrutiny “or sone vari ant of the reasonabl e | i kel i hood st andard” because
the order could not survive under either. See id. This case, by
contrast, is acrimnal matter in which the primary concern of the
district court was the possibility that pretrial publicity wouldtaint
the jury pools for Browmn’s trial and the two related trials.
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Qur sister circuits have not reached a consensus on this question.
The Fourth and Tenth Circuits have held that a trial court nay
restrict extrajudicial comments by trial participants, including
| awers, parties, and w tnesses, based on a determ nation that
t hose comments present a “reasonable |ikelihood” of prejudicing a
fair trial. See In re Russell, 726 F.2d 1007, 1010 (4th GCr.
1984); United States v. Tijerina, 412 F.2d 661, 666-67 (10th Cr.
1969).*® The Sixth, Seventh, and Ninth Circuits have applied nore
stringent tests, requiring either a show ng of “clear and present
danger” or “serious and immnent threat” of prejudicing a fair
trial. See Ford, 830 F.2d at 600-02 (“clear and present danger”);
Chi cago Council of Lawyers v. Bauer, 522 F.2d 242, 249 (7th Gr.
1975), cert. denied sub nom Cunningham v. Chicago Council of
Lawyers, 96 S.C. 3201 (1976) (“serious and immnent threat”);

Levine, 764 F.2d at 596 (“clear and present danger”).

151'n an appeal by nmenbers of the nedi a chal | engi ng a gag or der t hat
restrained participants in a crimnal trial fromspeaking with the
press, the Second Circuit has al so hel d that a “reasonabl e | i kel i hood”
that pretrial publicity will prejudiceafair trial is sufficient to
justify an order of that type. See DowJones, 842 F. 2d at 609. Here,
Brown is the sole challenger of the gag order.

Two recent opi ni ons have addressed fact patterns simlar to Gentile
and, inlight of that case, have fol |l owed | ocal rul es of professional
conduct that prohibit attorneys fromnaki ng extraj udi ci al conment s t hat
are “reasonably i kely” to prejudi cethe proceedi ngs. See Morrissey,
168 F. 3d at 140 (concl udi ng that the “reasonabl e |i kel i hood” st andard
was constitutionally perm ssible under Gentile); United States v.
Cutler, 58 F. 3d 825, (2d G r. 1995) (affirm ng contenpt conviction for
crimnal defense attorney who vi ol ated court order denmandi ng conpl i ance
with [ocal rule that used “reasonable |ikelihood” standard).
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We decline to adopt the nore stringent tests advocated by the
Sixth, Seventh, and NNnth Grcuits because Centil e appears to have
forecl osed the applicability of those tests to the regulation of
speech by trial participants. The cases endorsing sone version of
the “clear and present danger” test all predated CGentile and did
not consider the distinction-explicitly recognized 1in that
case—-between trial participants and the press for purposes of a
trial court’s ability to restrict the speech of those two groups.
See, e.g., Ford, 830 F.2d at 598. Under Gentile, Sheppard, and
Nebraska Press, it seens plain that the “clear and present danger”
test, and the variants thereof, are appropriate for protecting the
unique role of the press as the public’'s “eyes and ears” into the
crimnal justice system Cf. Houchins v. KQED, Inc., 98 S . C.
2588, 2593 (1978) (characterizing the press as the “eyes and ears”
of the public).

Havi ng rejected the “clear and present danger” test, we nust
next identify an appropriate, |less stringent standard. As noted
above, the Fourth and Tenth G rcuits have concl uded that gag orders
i nposed on any trial participant may be justified by a “reasonabl e
l'i kel i hood” that extrajudicial comentary will prejudice a fair
trial. See Russell, 726 F.2d at 1010; Tijerina, 412 F.2d at 666-
67. The Supreme Court in GCentile found that a “substanti al
l'i kel i hood” of prejudice was sufficient tojustify arestriction on

extrajudicial comments by attorneys. The difference between these
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two standards is not clear—-we would assunme that “substanti al
I'i kel i hood” connotes a stronger showing than “reasonable
i keli hood”—but we do not decide between them here. Instead, we
conclude that a district court may in any event inpose an
appropriate gag order on parties and/or their lawers if it
determ nes that extrajudicial commentary by those i ndividual s woul d
present a “substantial |ikelihood” of prejudicing the court’s
ability to conduct a fair trial. W do not address whether a tri al
court may also inpose a simlar gag order based on a “reasonabl e
I'i kel i hood” of prejudice.

The fact that the gag order in this case concerns the speech
of parties as well as attorneys requires sone consideration. The
Centile Court premsed its approval of the Nevada rule’'s
“substantial |ikelihood” standard in part on the unique role of
attorneys as “officers of the court” who “in pending cases [are]
subject to ethical restrictions on speech to which an ordinary
citizen would not be.” See Centile, 111 S. . at 2743. The
context of this case is different, however: it concerns a
judicially crafted restriction on the extrajudicial speech of al
trial participants, not a general rul e of professional conduct. An
attorney’s ethical obligations to refrain from maki ng prejudici al
coments about a pending trial will exist whether a gag order is in
place or not. In this case, the driving interest of the district

court was to preserve the fair trial interests of the parties in
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all three related cases. As the district court pointed out, trial
participants, |ike attorneys, “are privy to a wealth of information
that, if disclosed to the public, could readily jeopardize the fair
trial rights of all parties.” The mschief that m ght have been
visited upon t he t hree rel ated trials—primrily, jury
tai nti ng—woul d have been t he sane whet her prejudicial comments had
been uttered by the parties or their |awers. |In other words, the
problem the district court sought to avoid depended in no way on
the identity of the speaker as either a lawer or a party: the
interests of the awers and the parties in “trying the case in the
medi a” were (and continue to be) the sane. In light of these
considerations, there appears to be no reason, at |east where
| awers and parties have each denonstrated a “substanti al
I'i kel i hood” of meking prejudicial comments outside the courtroom
to di stinguish between the two groups for the purpose of eval uating
a gag order directed at them both. 1t

In sum we conclude that in light of Gentile, “clear and
present danger” cannot be the appropriate standard by which we
eval uate gag orders inposed on trial participants. Instead, the
standard nust require a |l esser showi ng of potential prejudice. |If
the district court determnes that there is a “substantial

I'i kel i hood” (or perhaps even nerely a “reasonable |ikelihood,” a

®There may conceivably be occasions in which we evaluate
restrictions placed on speech by attorneys under a di fferent standard
t han speech by parties, but we do not address that question here.
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matter we do not reach) that extrajudicial comentary by tria
participants will undermne a fair trial, then it may i npose a gag
order on the participants, as long as the order is also narrowy
tailored and the | east restrictive neans available. This standard
applies to both |awers and parties, at |east where the court’s
overriding interest isin preserving afair trial and the potenti al
prej udi ce caused by extrajudicial commentary does not significantly
depend on the status of the speaker as a |awer or party.
Accordi ngly, we now address the propriety of the gag order inposed
in this case.

B. Merits of the Gag Order

1. Substantial Likelihood of Prejudice

W conclude that the district court did identify a
“substantial |ikelihood” that the extrajudicial coments of the
trial participants would prejudice its ability to conduct fair
trials in all three related cases. VWhile the district court did
not deci de whether it nust denonstrate a “cl ear and present danger”
or “reasonable |ikelihood” of prejudice, and instead determ ned
that it could neet either standard, we find that it nmet its burden
in this case.

In denying Brown’s notion to nodify the gag order, the
district court articulated two major concerns about the possible
i npact of extrajudicial statenents on the three trials, and made

specific findings about the conduct of the parties persuading it
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that these fears mght well be realized. As indicated above, by
the time the district court entered the order, the trio of rel ated
cases had attracted intense and extensive nedia attention. The
district court’s first concern was that “[u]lnrestricted statenents
by the participants in this trial would only serve to increase the
volume of pre-trial publicity.” This was of course quite
legitimate: Sheppard nmade clear that trial judges have a
responsibility to avoid the creation of a “carnival atnosphere” in
hi gh-profile cases. See Sheppard, 86 S. Ct. at 1520-21. The
district court’s next, and “primary,” concern was that the pretri al
publicity, especially in the formof extrajudicial comments by the
parties, would taint the unsequestered jury already inpaneled in
Edwards, as well as the pool fromwhich the juries in the other two
cases would be drawn. This, too, was an entirely appropriate
concern. “Extrajudicial comments on, or discussion of, evidence
whi ch m ght never be admtted at trial and ex parte statenents by
counsel [or parties] giving their version of the facts obviously
threaten to undermine [the] basic tenet” that the outcone of a
trial nust be decided by inpartial jurors. Gentile, 111 S.Ct. at
2743.

Driving these concerns was the district court’s general
observation that “the parties in this case have already
denonstrated a desire to manipulate nedia coverage to gain

favorable attention.” As noted above, during the period in which
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the district court vacated the gag order so that Brown coul d pursue
his re-election canpaign, sone of the defendants released to the
press recordings and transcripts of recordings of wretapped
conversations, which had previously been subject to the order, and
participated in “extensive interviews” while playing the
recor di ngs. During a discussion of the tape episode at the
Novenber 18, 1999 status conference, one of the defendants (not
Brown) who had released a tape explained his actions by stating
that he had nerely seized “a wi ndow of opportunity.” A |lawer for
t he governnent then suggested that he would match any attenpts by
the defendants to gain an upper hand in the nedia coverage of the
case.

Based on all of these devel opnents, the district court found
it clear “that both the governnent and the defendants are prepared
to ¢ry this case in the press’ and would attenpt to use the nedia
to influence the potential jury pool and create a prejudicial nedia
at nosphere, if permtted.” The court enphasized that it “cannot
and will not permt this to happen.” Having reviewed the pretrial
record, we conclude that there is a reasonable basis for the
district court’s concern. The enornmous I|ocal and national
publicity surrounding the cases, the presence of three related
trials, which created a hei ghtened and sonewhat uni que danger of
tainting any one of the three juries, as well as the parties’ self-

procl ai med wi | I i ngness to sei ze any opportunity to use the press to
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their full advantage, justified the district court’s concl usion
that there was at |least a “substantial |ikelihood” that allow ng
further extrajudicial statenents by the parties would materially
prejudice the court’s ability to conduct a fair trial.
2. Narrowness of the Order

It is axiomatic that the limtation on First Anmendnent
freedons nust be “no greater than is essential to the protection of
the particular governnental interest involved.” Procuni er v.
Martinez, 94 S.Ct. 1800, 1811 (1974). W find that the gag order
in the present <case is sufficiently narrow to elimnate
substantially only that speech having a neaningful I|ikelihood of
materially inpairing the court’s ability to conduct a fair trial.?
First, we observe that the district court did not inpose a “no
coment” rule, but instead |eft available to the parties various
avenues of expression, including assertions of innocence, general
statenents about the nature of an allegation or defense, and
statenents of matters of public record. The district court also
made speci al all owances for Brown’ s re-el ection canpaign by lifting
nost of the order (with the exception of the wire tap recordings)

for the duration of the canmpaign. Unlike the defendant in Ford,

YUnder t he ci rcunstances here Brown’s attack onthe order inthis
respect is essentially facial and in such a context conplai ned of
““overbreadth . . . nmust not only be real, but substantial as well,
judgedinrelationtothe. . . [order’s] plainly legitimte sweep.'”
J&B Entertai nnent Inc. v. Gty of Jackson, 152 F. 3d 362, 366 (5th Gr.
1998) (quoting Broadrick v. Cklahoma, 93 S. Ct. 2908, 2917-18 (1973)).
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who could not comment on his indictnment during his re-election
canpai gn because of a court-inposed gag order, see Ford, 830 F.2d
at 600, Brown was able to answer, w thout hindrance, the charges of
hi s opponents regarding his indictnent throughout the race. W do
not find conpelling Brown’s argunent that his newy re-elected
position as I nsurance Conmi ssioner requires him for the good of
the state insurance i ndustry and t he peopl e of Loui siana, to engage
in the sanme unfettered di al ogue about the charges pendi ng agai nst
hi m The urgency of a canpaign, which may well require that a
candi date, for the benefit of the electorate as well as hinself,
have absolute freedomto discuss his qualifications, has passed.
Accepting Brown’ s argunent woul d essentially create an exception to
gag orders for any trial participant holding elected office or any
position of public inportance. W see no reason why Brown cannot
continue to perform his duties as Insurance Conm ssioner by
assuring the public and various insurance conpanies that he wll
prevail at trial. “Bearing the disconfiture and cost of a
prosecution for crinme even by an innocent person is one of the
pai nful obligations of citizenship.” Cobbledick v. United States,
60 S.Ct. 540, 541 (1940).

Second, despite Brown’s argunents to the contrary, the order
provi des sufficient gui dance regarding the nature of the prohibited
coments. A restraining order of any type is unconstitutionally

vague if it fails to give clear guidance regarding the type of
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speech that an individual may not utter. See Smth v. Goguen, 94
S.Ct. 1242, 1246-47 (1974) (cited in Levine, 764 F.2d at 599). The
order in the present case does not suffer fromsuch a shortcom ng.
It specifically designates “[s]tatenents or information intended to
i nfluence public opinion regarding the nerits of this case” as
matters the parties may not share with the public nedia. W see no
reason to believe that the parties in this case would not
understand the neaning of these words. See Levine, 764 F.2d at
598-99 (finding that an order barring trial participants from
maki ng any statenents to nenbers of the news nmedia concerning any
aspect of this case that bears “upon the nerits to be resolved by
the jury” not vague).

Moreover, Brown’s conplaints that the order is overbroad or
too vague are weakened by the fact that he did not take the
district <court wup on its invitation to submt suggested
nodi fications of the order. | nstead, Brown insisted that he be
conpletely exenpt fromany restrictions on extrajudicial comments.
He never sought clarification. |f he had been so concerned about
t he scope of the order, he should have comruni cat ed t hose concerns
tothe district court as he was gi ven anpl e opportunity, and i ndeed
invited, to do.

In short, while the | anguage of the order is arguably sonmewhat
broad, under the circunstances we do not find it to be so vague or

overinclusive as to unjustifiably trammel on Brown’ s free speech
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rights.
C. Least Restrictive Means

In Nebraska Press, the Suprene Court indicated that “[t]he
more difficult prospective or predictive assessnent that a trial
j udge nmust make” when considering whether to i npose a gag order as
a renedy for potentially prejudicial pretrial publicity “calls for
a judgnent as to whether other precautionary steps wll suffice.”
96 S.Ct. at 2805. This requirenent appears to conport with the
nmore general First Amendnent principle that restrictions on speech
should enploy the least restrictive nmeans possible. See, e.g.,
Procunier, 94 S.Ct. at 1811. As noted above, Sheppard suggested
several alternatives to inposing prior restraints on the press,
such as change of venue, jury sequestration, “searching” voir dire,
and “enphatic” jury instructions, as tools for dealing wth
extensive pretrial publicity; Nebraska Press held that trial courts
should use these alternatives, whenever possible, instead of
gaggi ng the press. See Nebraska Press, 96 S.Ct. at 2805.

The district court did not on the record explicitly discuss
and reject each of the Sheppard options before inposing the gag
order on Brown and the other trial participants; this order was, of
course, another of the less restrictive alternatives proposed in
Sheppar d. Wiile it is undoubtedly good judicial practice for
district courts to explicitly set forth on the record their

consideration of such matters, we do not believe that this
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shortcom ng requires us to vacate the present order. See Nebraska
Press, 96 S.Ct. at 2806 (in the absence of such a discussion by the
trial court, examning the record to determne the efficacy of
measures short of a gag order on the press); Russell, 726 F.2d at
1010 (concluding that the district court’s order was not “rendered
unconstitutional because of the alleged |lack of an <videntiary
finding’ or of specific, articulated findings” and review ng the
record to find support for the determ nation that a gag order on
trial participants was necessary). But see Dow Jones, 842 F.2d at
611 (requiring that “each [alternative neasure] nust be expl ored
and wultimately rejected as inadequate-individually and in
conbi nation—-as a renedy for prejudicial pretrial publicity before
a restraining order [on the press] is entered”).

The record sufficiently supports the district court’s clearly
inplied conclusion that the other neasures suggested by Sheppard
and Nebraska Press would be inappropriate or insufficient to
adequately address the possible deleterious effects of enornous
pretrial publicity on this case and the two rel ated cases. As the
Suprene Court noted in Gentile, even “[e]xtensive voir dire may not
be able to filter out all of the effects of pretrial publicity, and
with increasingly w despread nedia coverage of crimnal trials, a
change of venue may not suffice to undo the effects of statenents”
by trial participants. Centile, 111 S. C. at 1075. Li ke voir

dire, “enphatic” jury instructions may be at best an inperfect
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filter, and would also fail to address the threat of a “carnival
at nosphere” around the trial. See Levine, 764 F.2d at 600.
Del ayi ng the commencenent of the trial and sequestering the jury
both i npose wel |l -known and serious burdens in their own right and
woul d not have prevented, in any neaningful way, the infection of
jurors in the tw related trials. For exanple, even if the
district court had sequestered the jury in this case, the coments
by the parties would still threaten to prejudice the jurors in the
other trials. In short, all of these options carry with them
significant costs w thout addressing the root cause of the district
court’s concern. See Centile, 111 S.C. at 1075 (noting that “voir
dire, change of venue, or sone other device . . . entail serious
costs to the system[which] [t]he State has a substantial interest”
in avoiding). The Sheppard Court observed that when considering
how to “cure” the effects of pretrial publicity, a trial court’s
overriding object nust be to institute “those renedi al neasures
that will prevent the prejudice at its inception.” Sheppard, 86
S.C. at 1522. In light of the parties’ and attorneys’
denonstrated enthusiasm for wusing the press to their utnost
advantage, the district court nmade a reasoned and reasonable
decision to focus its prophylactic attenpt to avoid prejudicing the
three related trials on the trial participants. G ven the
difficult and “necessarily specul ative” task of trying to prevent

prejudice that has not yet occurred-a task that 1involves the
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wei ghi ng of “factors unknown and unknowabl e”—we do not bel i eve t hat
the district court erred in inposing the gag order on Brown and t he
other trial participants in this case. Nebraska Press, 96 S.Ct. at
2804.

Concl usi on

The di strict court’s denial of Brown’s notionto nodi fy or vacate

the order i s AFFI RVED.
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