IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20917

PAI NEWEBBER | NCORPCRATED,
Peti ti oner- Appel | ee,

ver sus

THE CHASE MANHATTAN PRI VATE BANK ( SW TZERLAND) ,

Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Southern District of Texas

) July 31, 2001
Before SMTH, DUHE, and WENER, C rcuit Judges.

WENER, Circuit Judge:

Respondent - Appel l ant The Chase Mnhattan Private Bank
(Swtzerland) (“Chase-Switzerland”) appeals the district court’s
order to arbitrate third-party clainms brought against it by
Pai neWbber | ncorporated ("PaineWbber”), contending that the
district court | acked personal jurisdiction over it. W agree, and

vacate the district court’s order.

l.
FACTS AND PROCEEDI NGS



This dispute had its genesis in 1994 when Pai neWbber, a
financial services firmspecializing in private weal th managenent,
approached Chase-Switzerland, a Swi ss bank, to secure its services
for Pai neWbber custoners. After protracted negotiations, the
parties entered into an agreenent in June 1994 whereby Pai neWebber
would refer its custonmers who wi shed to house their assets in a
Swi ss bank to Chase-Switzerland (the “Referral Agreenent”). Under
the Referral Agreenent, a PaineWbber custoner would open a
cust odi al account at Chase-Switzerl and, which would in turn open an
omni bus br okerage account at Pai neWebber. Pai neWwebber woul d t hen
execute transactions for the custoner in the omi bus account. Mbst
inportantly for the instant case, the Referral Agreenent provides:

Any dispute between [Chase-Switzerland] and
Pai neWbber which cannot be resolved by good
faith negotiations shall be submtted to the
appropriate arbitrator or court in the United
St at es.

Not | ong after negotiating the Referral Agreenent, Pai neWebber
referred the Lerma famly of Mexico to Chase-Switzerl and. A
conpany controlled by the Lermas! opened an account with Chase-
Switzerland, and Enrique Ernesto Perusquia (“Perusquia”), then a
Pai neWebber vice president, was designated by the Lermas as the

“I ndependent Asset Manager” of their account. Chase-Switzerl and

opened an omi bus account at Pai neWebber pursuant to the Referral

For sinplicity, we will refer to the Lerna famly and their
conpany as “the Lernmas.”



Agreenment and executed a Pai neWebber tradi ng authorization form
The account - openi ng docunent s gave Pai neWebber no authority to
trade options in the omi bus account. Neverthel ess, approximtely
ni ne nont hs after Chase-Sw tzerl and opened t he omi bus account, at
| east one such transaction was executed in the account.
Pai neWebber belatedly sought Chase-Switzerland's retroactive
approval by requesting its signature on a one-page form contract
entitled “Cient Option Agreenent and Qualification Fornmi (the
“Option Agreenent”). In fine print on the form the Option
Agreenent contained the followi ng boilerplate arbitration cl ause:

| agree and by carrying an account for ne you
agree, that any and all controversies which
may arise between you and ne concerning any
account, transacti on, di spute or t he
construction, performance, or breach of this
or any other agreenent whether entered into
prior, on or subsequent to the date shall be
determ ned by arbitration. Any arbitration
under this agreenent shall be held under and
pursuant to and be governed by the New York
Exchange, Inc., or the National Association of
Securities Dealers, Inc. I may also select
any other national securities exchange’'s
arbitration forum upon which PaineWbber is
legally required to arbitrate the controversy
wth nme, including, where applicable, the
Muni ci pal Securities Rule Making Board. Such
arbitration shall be governed by the rules of

t he organi zati on conveni ng the panel. | may
elect in the first instance the arbitration
forum

Over the course of one nonth, Chase-Swi tzerland signed three such

Option Agreenents, each containing the identical arbitration



cl ause.? Chase-Switzerland sent a signed Option Agreenent dated
March 16, 1995 to PaineWbber with a transmttal cover letter
stating that “this docunent is only valid on a tenporary basis.”
Chase-Switzerland's letter also informed Pai neWebber that if it
“would like to just trade options on this account or others, we
wll need to nodify the legal doc [sic] which is the Referral
Agreenment[.]” Chase-Switzerl and si gned anot her Qpti on Agreenent on
March 28, 1995, again with a notation that the Option Agreenent
woul d be “valid until April 30, [19]95 only.”

Chase-Swit zerl and di d not grant Pai neWebber general authority
to trade options in the omi bus account until May 2, 1995 (the “ My
1995 Authorization”). |In the May 1995 Aut hori zation, the parties
drew a |l ine through the phrase in the formagreenent providing that
options transactions would be conducted in accordance wth

Pai neWbber’ s standard terns and conditions, and typed inits place

2The parties dispute the authenticity of the first Option
Agreenent, dated March 3, 1995. Chase-Sw tzerl and points out that
unlike the other two Option Agreenents, the Mirch 3 Option
Agreenent does not contain basic information such as the account
title, the Pai neWebber branch mai ntaining the account, the account
nunber, or the Pai neWebber broker. Pai neWebber counters that
Chase-Swit zerl and sinultaneously faxed both the March 28 Option
Agr eenment, whi ch Chase-Swit zer| and does not question, and the March
3 Option Agreenent, which it does question, to Pai neWebber on June
1, 1995. Pai neWebber offers us no explanation for why it would
have asked Chase-Switzerland to sign two nore Option Agreenents if
the March 3 agreenent had been sufficiently broad in scope and
dur ati on. Nevert hel ess, as Chase-Switzerland does not expressly
deny that it executed the March 3, 1995 Option Agreenent, and as
our decision does not rely either on its authenticity or the |ack
thereof, we wll assune for the purpose of deciding this appea
that Chase-Switzerland did execute the March 3 Option Agreenent.
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a provision directing that such transacti ons be conduct ed accordi ng
to the Referral Agreenent.

| n Decenber 1998, the Lermas instituted arbitration to resolve
a claim against PaineWbber, Perusquia, and Lehman Brothers
(Perusquia’ s fornmer enployer) before the National Association of
Securities Dealers (the “NASD’). The Lernmas alleged that
Perusqui a, acting first as the enpl oyee of Lehman Brothers and t hen
as the enployee of PaineWebber, defrauded them of nore than 80
mllion dollars. The Lermas’ claimadvanced nmultiple theories of
liability including fraud, conversion, forgery, theft, breach of
fiduciary duty, churning, self-dealing, violation of state and
federal securities |laws, and breach of contract. Pai neWebber and
the Lermas agreed to stay the NASD arbitration for 16 nonths while
they attenpted to sort out the conplex relationships and
transactions at issue.

In May 2000, Pai neWebber answered the Lernmas’ claim filed a
cross-claim against Lehman Brothers, and asserted third-party
cl ai ns agai nst Chase-Switzerland and UBS AG another Sw ss Bank
Pai neWebber’s <clainms against Chase-Switzerland arose out of
Perusqui a’ s purchase for the Lernas of nore than 21 mllion dollars
worth of shares in Northern Orion Exploration (“Northern Orion”),

a gold mning conpany. Pai neWbber contends, inter alia, that

Perusqui a acted outside the scope of his enploynent in transacting
the Northern Orion purchases for the Lermas, and that Pai neWebber

relied on Chase-Switzerland’'s representations in permtting



Perusqui a to execute the transactions. Chase-Switzerland, in turn,
i nfornmed Pai neWebber in witing on two occasions that it did not
believe that the third-party clains were arbitrable, but if they
nevert hel ess proved to be arbitrabl e, Chase-Swi tzerl and woul d el ect
to arbitrate in New York City before the New York Stock Exchange
(the “NYSE").

In June 2000, a rapid series of steps was instituted by
Pai neWebber and the Lernmas. First, PaineWbber and the Lermas
agreed to place the NASD arbitration on inactive status; al npst
imedi ately thereafter, the Lermas initiated an arbitration before
t he NYSE agai nst Pai neWebber, Perusquia, and Lehman Brot hers based
on the sane allegations and theories of liability advanced before
the NASD, and, in its equally imediate response filed June 22,
2000, Pai neWebber denied all liability and asserted third-party
clains against Chase-Switzerland seeking contribution for any
liability resulting fromthe Lernmas’s all egations that the Northern
Orion purchases were unauthorized and unsuitable. In the final
step of the series, PaineWbber requested the NYSE to set the
arbitration hearing in Houston, Texas. A nere six days later, the
NYSE gr ant ed Pai neWebber’ s request (not objected to by the Lermas)
to hold the arbitration in Houston.

Chase-Switzerl and pronptly filed a petition in New York state
court seeking to stay arbitration of the third-party clains.
Chase-Swit zerl and asserted that it had not agreed to arbitrate
these clains; alternatively, that if such clains were arbitrable,

6



they should be arbitrated in New York City.

August 2, 2000 was a busy day for Pai neWbber. On that day,
Pai neWebber (1) as defendant, renoved Chase-Switzerland' s state-
court suit to the Southern District of New York, (2) filed a notion
in that court to transfer Chase-Switzerland s suit to the Southern
District of Texas, and (3) as plaintiff, filed the instant action
in the Southern District of Texas where it was assigned to the
Honorable Lynn N. Hughes. Chase-Switzerland objected to the

transfer of its New York suit on the ground, inter alia, that the

Southern District of Texas |acked jurisdiction over Chase-
Switzerland. Likew se, Chase-Swi tzerl and noved to dism ss the suit
t hat Pai neWebber filed in Texas as the plaintiff (the case here on
appeal ) for |ack of personal jurisdiction, or, in the alternative,
to transfer this case to the Southern District of New York.

| nst ead, Judge Hughes ordered Chase-Switzerland to arbitrate
the third-party clains after concl uding that Chase-Switzerland “is
wWthin this court’s jurisdiction because it agreed to arbitrate in
the United States, it elected arbitration through the exchange, and
t he exchange sent the arbitration to Houston, where Pai neWebber has
begun to add [Chase-Switzerland] as a third party defendant.”
Judge Hughes did not specify which of the nunerous agreenents
between the parties was the basis for his ruling that Chase-
Switzerland “elected arbitration through the exchange.”

On the very sane day that Judge Hughes signed the order to
conpel arbitration in Houston, the district court in New York, over
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t he obj ecti on of Chase-Swi tzerl and, granted Pai neWebber’s notion to
transfer Chase-Switzerland s New York suit to the Houston division
of the Southern District of Texas, where it was assigned to the
Honor abl e Melinda Harnmon. After its suit was transferred to the
Southern District of Texas, Chase-Switzerland filed a nmotion to
retransfer the case to New York. Pai neWebber opposed the notion
and also filed a notion for summary judgnent, arguing that the

j udgnent rendered by Judge Hughes works as a res judicata bar to

Chase-Switzerl and’ s suit (even though it had been filed in New York
bef ore Pai neWebber’s suit was filed in Judge Hughes's court).
Chase-Swit zerl and responded by filing a cross-notion for a stay of
all proceedings in Judge Harnon’s court pending this appeal from
Judge Hughes’s ruling, or in the alternative, requesting that she
deci de Chase-Switzerland' s transfer notion first. To date, all the
nmoti ons before Judge Harnon are pendi ng.

After Judge Hughes entered the arbitration order in the
i nstant case, Chase-Switzerland tinely filed a noti ce of appeal and
sought a stay pendi ng appeal. Judge Hughes deni ed the stay, after
whi ch Chase-Switzerland sought a stay from this court. W too
denied the stay, and this appeal foll owed.

1.
ANALYSI S

A. St andard of Revi ew

We review the district court’s jurisdictional determ nations



de novo.® W also reviewthe district court's grant of a notion to
conpel arbitration de novo.*
B. Personal Jurisdiction

As aninitial matter, we note that our analysis is conplicated
by the interrelatedness of the jurisdictional and substantive
issues in this case. PaineWbber asks us to affirmthe district
court’s ruling that Chase-Switzerland inpliedly consented to the
district court’s jurisdiction by entering into an agreenent to
arbitrate before the NYSE. We obviously cannot do so, however,
wthout initially ascertaining that Chase-Switzerland agreed to
arbitrate these clains in the first place.®> On appeal, Pai neWebber
urges us to consider two additional bases for the Houston-based
court’s jurisdiction over Chase-Switzerland that do not depend on
the existence of a valid arbitration agreenent between the parties.
W will begin, therefore, by discussing these alternative grounds
for jurisdiction.

1. Subm ssion to Jurisdiction by Conduct as a Plaintiff

Pai neWebber contends that Chase-Switzerland has submtted to
the jurisdiction of the Southern District of Texas by its conduct

as a plaintiff in the suit currently pending before Judge Harnon.

SMnk v. AAAA Developnent LLC, 190 F.3d 333, 335 (5th Cr
1999) .

‘“Pennzoil Exploration & Prod. Co. v. Ranto Enerqgy Ltd., 139
F.3d 1061, 1065 (5th Cir. 1998).

5I't is undisputed that Chase-Switzerl and has no ot her “m ni num
contacts” with Texas sufficient to satisfy due process.
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Pai neWebber relies on the well-established rule that parties who
choose to litigate actively on the nerits thereby surrender any
jurisdictional objections.® But that rule has no application to
the facts of this case.

To reiterate, Chase-Switzerland comenced its suit in state
court in New York, and — after Pai neWbber renoved to federal
court there — opposed transfer to Texas on the ground that the
Southern Di strict of Texas | acked jurisdiction. Follow ng transfer
to the Southern District of Texas after its objection to transfer
was overrul ed, Chase-Switzerl and speci ally appeared for thelimted
pur pose of asking Judge Harnon to retransfer the case to New YorKk,
pointing out that it had opposed transfer from New York on the
ground that “the Southern District of Texas has no personal
jurisdiction over Chase-Switzerland.” \Wen Pai ne-Wbber filed a
nmotion in Judge Harnon’s court for sunmmary judgnment on grounds of

res judicata after Judge Hughes had entered the order to arbitrate,

Chase-Swit zerl and did not respond on the nerits, but filed a cross-
motion for a stay of the summary-judgnent notion and all
proceedi ngs in Judge Harnon’s court pending this appeal. When
viewed in the |ight of these facts, Pai neWebber’s contention that
Chase-Swit zerl and has submtted to the jurisdiction of the Southern
District of Texas by “actively litigating” the nerits of the

arbitrability issue before Judge Harnon is not nerely m sl eading

6See General Contracting & Trading Co., LLC v. Interpole,
Inc., 940 F.2d 20, 23 (1st Cir. 1991).
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but is flatly contradicted by the record in that case.’

It is no wonder, then, that the cases cited by Pai neWebber are
i napposite. This is not a case in which the party seeking to avoid
the court’s jurisdiction has chosen to conmence the action or a
related action in the very forumin whichit is contesting personal
jurisdiction;® neither is this a case in which the party contesting
jurisdiction has asserted counterclains for affirmative relief;?®
and this is not a case in which a party has litigated extensively

on the nerits before making any jurisdictional objections. In

'Pai neWebber intinmates that Chase-Switzerland s decision not
to nove for dismssal of its action inmmediately upon transfer is
another indication of its submssion to the jurisdiction of the
Southern District of Texas. What Pai neWebber conveniently fails to
mention, however, is that Chase-Switzerland s suit was transferred
fromNew York to Judge Harnon’s court after Judge Hughes rul ed t hat
“[t]his court has jurisdiction over [Chase-Switzerland].” Thus, it
is hardly surprising that Chase-Switzerland would not seek
dism ssal of its action for |ack of personal jurisdiction in light
of Judge Hughes’s contrary ruling. “By submtting to the
jurisdiction of the court for the |imted purpose of challenging
jurisdiction, the defendant agrees to abide by that «court's
determ nation on the issue of jurisdiction: That decision will be
res judicata on that issue in any further proceedings.” |lnsurance
Corp. of lIreland, Ltd. v. Conpagnie des Bauxites de Qi nee, 456
U S 694, 706 (1982). In any event, a notion for transfer is fully
consistent with an objection to personal jurisdiction, as a court
may transfer a case even though it |acks personal jurisdiction
See oldlaw, Inc. v. Heiman, 369 U S. 463, 466 (1962).

8Gee Interpole, 940 F.2d at 21.

°See Bel-Ray Co., Inc. v. Chenrite (Pty) Ltd., 181 F.3d 435,
443 (3d Cir. 1999).

See Grupke v. Linda Lori Sportswear, lInc., 174 F.R D. 15
(E.D.N Y. 1997) (party contesting jurisdiction had litigated in the
transferee court for three years and anended its conplaint
follow ng transfer to add new def endants).
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short, neither the law nor the facts justify the exercise of
jurisdiction over Chase-Switzerland on the basis of its conduct in
its suit before Judge Harnon

2. Subm ssion to Jurisdiction by Conduct as a Def endant

Pai neWebber al so cont ends t hat Chase-Swi tzerl and has subm tted
to the jurisdiction of the Southern District of Texas by its
conduct in the instant case. Mbdre specifically, Pai neWebber argues
that Chase-Switzerland has waived any objection to personal
jurisdiction by seeking the “affirmative relief” of a stay pending
appeal and an injunction to prevent Pai neWebber from proceeding
wth arbitration of the third-party clainms during the pendency of
this appeal .

Pai ne- Wbber is right that a party nmy waive any

jurisdictional objections if its conduct does “not reflect a
continuing objection to the power of the court to act over the
def endant’s person.”!! Pai neWebber is also right that when “a party
seeks affirmative relief froma court, it normally submts itself
to the jurisdiction of the court with respect to the adjudication
of clains arising fromthe sane subject matter.”!2 But Pai neWebber
is dead wong in suggesting that Chase-Switzerland, by making a

nmoti on based on the defense of personal jurisdiction, has thereby

submtted to the court’s jurisdiction.

1See Alger v. Hayes, 452 F.2d 841, 844 (8th Cir. 1972).

12See Bel -Ray, 181 F.3d at 443.
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Chase-Swit zer| and tinmely and properly asserted its
jurisdictional objection by making a threshold notion to dismss
for lack of personal jurisdiction. It has asserted no
countercl ains and engaged in no third-party practice. It prem sed
its notion for a stay and an injunction pending appeal on the
argunent that “an inproper exercise of personal jurisdiction over
Chase-Swit zerl and constitutes irreparable injury as a matter of | aw
[as a violation of due process].” Try as we m ght, we cannot see
how such actions mani fest anything but a “continuing objection” to
the district court’s exercise of personal jurisdiction over Chase-
Switzerl and.

Not surprisingly, Pai neWebber does not cite, and we have not
found, a single case holding that a notion for a stay pending
appeal wai ves an objection to personal jurisdiction. Neither have
we found even one case that supports Pai neWebber’s contention that
a defendant submts to the jurisdiction of a court by seeking to
enjoin further |egal proceedings on the ground that to require
participation in such proceedings in the absence of personal
jurisdiction would violate due process. Indeed, nerely to state
this argunent is to refute it.

| nasnmuch as, in this circuit, the filing of a counterclaim
cross-claim or third-party clai mdoes not, without nore, waive an

obj ection to personal jurisdiction,?!® we cannot fathomhow a notion

13See Bayou Steel Corp. v. MV Anstel voorn, 809 F.2d 1147, 1149
(5th Gir. 1987).
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prem sed on a jurisdictional objection could sinultaneously operate
as a wai ver of that very objection. Accordingly, we reject out of
hand Pai neWebber’ s argunent that Chase-Sw tzerland, by its conduct
in either lawsuit, has submtted to the district court’s exercise
of personal jurisdiction.

3. Inplied Consent to Jurisdiction

The sole remaining ground urged by PaineWbber for the
district court’s exercise of personal jurisdiction over Chase-
Switzerland is inplied consent. Because the requirenent of
personal jurisdictionis a waivable right, “there are a variety of
| egal arrangenents by which a litigant nmay gi ve express or inplied
consent to the personal jurisdiction of the court.” An agreenent
to arbitrate is one such “legal arrangenent” by which a litigant
may inpliedly consent to personal jurisdiction.?

The Second Circuit, for exanple, has long held that a party
who expressly agrees to arbitrate in one state has inpliedly
consented to the jurisdiction of the courts in that state, on the
theory that only that state’s courts have jurisdiction to conpel

arbitration in that state.'® Extending this reasoning, one |line of

1Burger King Corp. v. Rudzew cz, 471 U.S. 462, 473 n. 14 (1985)
(internal quotation marks and citations omtted).

15See I nsurance Corp. of Ireland, 456 U.S. at 704 (noting that
“lower federal courts have found such consent inplicit in
agreenents to arbitrate”).

16See Victory Transport | nc. V. Comi saria Ceneral de
Abastecimentos y Transportes, 336 F.2d 354, 363 (2nd Cr. 1964).
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New York cases holds that arbitration clauses that identify an
organi zation before which arbitration may be held, wthout
expressly designating the specific geographic location for the
arbitration, may be deened to inply the parties’ consent to the
jurisdiction of courtsinthe state where the arbitral organi zation
is based.! Under the logic of these cases, parties who agree to
arbitrate before the NYSE or the NASD have inpliedly consented to
the jurisdiction of courts in New York, where those organi zations
are based. 8

The district court extended this reasoning even further by
ruling that Chase-Switzerland “is wwthin this court’s jurisdiction
because it agreed to arbitrate in the United States, it elected
arbitration through the exchange, and the exchange sent the
arbitration to Houston, where Pai neWebber has begun to add [ Chase-
Switzerland] as a third party defendant.” Chase- Swi t zer | and
i nsi st s, however, that as it never agreed to arbitrate

Pai neWbber’ s third-party clains in the first place, its consent to

Y"See, e.qg., Merrill Lynch, Pierce, Fenner & Smth, Inc., v
Lecopul os, 553 F.2d 842 (2d Gr. 1977); Dain Bosworth, Inc. v
Fedora, No. 92 Cv. 7813 (JSM, 1993 W 33642 (S.D.N. Y. Feb. 3
1993); Merrill Lynch, Pierce, Fenner & Smth Inc. v. Noonan, No. 9
Cv. 3770 (SWK), 1992 W 196741 (S.D.N. Y. Aug. 3, 1992).

2

8B\We note that another line of New York cases has expressly
rejected this reasoning and held that such clauses do not consent
to personal jurisdiction at all. See, e.q., Koob v. IDS Financi al
Services, Inc., 213 A D.2d 26, 629 N Y.S. 2d 426 (1lst Dept. 1995);
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Mleod, 208 A D.2d
81, 622 N VY.S. 2d 954 (1st Dept. 1995); Merrill Lynch, Pierce,
Fenner & Smth, Inc. v. Barnum 162 M sc.2d 245, 616 N Y.S. 2d 857
(N. Y. Sup. C. 1994).
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jurisdiction cannot thereby be inplied.

Arbitration is “a matter of contract and a party cannot be
required to submt to arbitration any dispute which he has not
agreed so to submit.”' |n determ ning whether the parties have
agreed to arbitrate the dispute in question, we nust consider “(1)
whet her a valid agreenent to arbitrate between the parties exists;
and (2) whether the dispute in question falls within the scope of
that arbitration agreenent.”? |n doing so, we nust bear in mnd
the strong federal policy favoring arbitration and resolve any
anbiguity as to the availability of arbitration in favor of
arbitration.? Here, PaineWbber contends that Chase-Swtzerland
agreed in four separate agreenents —the Referral Agreenent and
the three Option Agreenents — to arbitrate all disputes wth
Pai neWebber, including the third-party clains.

As to the Referral Agreenent, we cannot agree w th Pai neWebber
that the dispute resolution clause in that contract —stating that
“any dispute between [Chase-Switzerland] and Pai neWebber which
cannot be resol ved by good faith negotiations shall be submtted to
the appropriate arbitrator or court in the United States” —

constitutes an agreenent to arbitrate, even when read in |light of

¥United Steelworkers of Anerica v. Warrior & @Qulf Nav. Co.,
363 U. S. 574, 582 (1960).

20pennzoil, 139 F.3d at 1065.

2l1See Fednet Corp. v. MV Buyalyk, 194 F.3d 674, 676 (5th Cr.
1999) .
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the strong federal policy favoring arbitration. The Referral
Agreenment nerely provides that the parties wll attenpt to
negotiate any disputes in good faith and, absent a resolution

shal | conduct dispute resolution proceedings inthe United States.

| nportantly, the Referral Agreenent does not state that any
di spute shall be submtted “either” to arbitration or the courts,
as Pai neWebber insists. Rather, it states that disputes between
Pai neWebber and Chase-Switzerland shall be submtted “to the
appropriate arbitrator or court in the United States.” How then,
we ask rhetorically, can this provision be deened a binding
agreenent to arbitrate any and all disputes (which precludes by its
very terns any court resolution) when it identifies “court” and
“arbitration” as equals in that very provision? Significantly,
there is no nention of a specific geographic |location for
arbitration, no selection of an arbitral forumsuch as the NYSE or
the NASD, and no |anguage requiring arbitration. The dispute
resolution clause in the Referral Agreenent, then, sinply |eaves
too many critical elenents unaddressed to support Pai neWebber’s
contention that the Referral Agreenent, standing alone, anmounts to
a binding arbitrati on agreenent between the parties.

The weakness of Pai neWbber’s argunent becones even clearer
when we conpare the dispute resolution clause in the Referral
Agreenent to the arbitration clauses in the Qption Agreenents:

| agree and by carrying an account for ne you agree, that
any and all controversies which nmay ari se bet ween you and
Me concerning any account, transaction, dispute or the
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construction, performance, or breach of this or any other
agreenent whether entered into prior, on or subsequent to
the date shall be determined by arbitration. Any
arbitration under this agreenent shall be held under and
pursuant to and be governed by the New York Exchange
Inc., or the National Association of Securities Dealers,
| nc.

(enphasi s added). Unlike this arbitration clause, the dispute
resolution clause in the Referral Agreenent does not nake
arbitration conpulsory; neither does it so nuch as nention an
arbitral forum nuch |less a specific geographic |ocation. True
enough, the Referral Agreenent’s dispute resolution clause appears
under the heading “I1 NTERPRETATI ON OF CONTRACT AND ARBI TRATI ON OF
DI SPUTES,” but the nere nention of the word “arbitration” in a
contract’s section heading cannot a binding arbitration agreenent
make, especially when, as here, the |anguage of the agreenent
itself conspicuously lacks any of the universal indicia of an

arbitrati on cl ause. %2

22Conpare, e.qg., Doctor’'s Associates, Inc. v. Stuart, 85 F. 3d
975, 977 (2d Cr. 1996) (“‘“Any controversy or claimarising out of
or relating to this contract or the breach thereof shall be settled
by arbitration in accordance with the Commercial Arbitration Rules
of the American Arbitration Association at a hearing to be held in
Bri dgeport, Connecticut, or whichever city in which the Conpany is
t hen headquartered[.]’”); Lecopulos, 553 F.2d at 844 n.1 (“‘It is
agreed that any controversy between us arising out of your busi ness
or this agreenent, shall be submtted to arbitration conducted
under the provisions of the Constitution and Rul es of the Board of
Governors of the New York Stock Exchange[.]’”); Merrill Lynch,
Pierce, Fenner & Smth Inc. v. Shaddock, 822 F. Supp. 125, 127
(S.D.N Y. 1993) (“‘It is agreed that any controversy between us
arising out of your business or this agreenent shall be submtted
to arbitration conducted under the provisions of the Constitution
and Rul es of the Board of Governors of the New York Stock Exchange,
Inc., or pursuant to the Code of Arbitration Procedure of the
National Association of Securities Dealers, Inc., as the

18



Even if we were willing to accept PaineWbber’'s tortured
argunent that (1) the Referral Agreenent conpels Chase-Sw tzerl and
to arbitrate this dispute, (2) the NYSE is an “appropriate”
arbitrator, and (3) jurisdiction is therefore proper in the
Southern District of Texas because that is where the NYSE sent the
arbitration between Pai neWebber and the Lermas, we would still have
to stretch this al ready strained | ogi c beyond t he breaking point to
conclude that Chase-Switzerland, a foreign corporation wth no
ot her neani ngful connection to Texas, inpliedly consented to the
jurisdiction of the Southern District of Texas by entering into an
arbitration agreenent that does not even nention an arbitral forum
much | ess designate a geographic location nore specific than the
entire United States of Anmerica. The links of this daisy chain are
sinply too weak to bind Chase-Switzerland to arbitrate this dispute
in the Southern District of Texas.

Nei t her can we agree with Pai neWwebber that Chase-Sw tzerl and
inpliedly consented to jurisdiction in the Southern District of
Texas on the basis of the arbitration clauses in the Option
Agr eenent s. Certainly, the extrenely broad |anguage of these
clauses, if read in a vacuum woul d appear to bind the parties to
arbitrate any and all disputes that may ari se between them \Wen
read in context as they nust be, however, the reach of the

arbitration clauses in the Option Agreenents is sinply not capable

undersigned may elect.’”).
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of such an expansive grasp.

First, the Option Agreenents were executed for short durations
and were expressly limted to (1) the purchases of options (2) at
the tine executed. Perusqui a’s purchases of the Northern Oion
shares, out of which PaineWbber’s third-party clains against
Chase-Swit zer| and arose, had not hi ng what soever to do with options
and were not transacted during the effective dates of any of the
three Option Agreenents. Second, Chase-Swi tzerl and nmade cl ear when
it signed the Option Agreenents that they in no way nodified or
superseded the Referral Agreenent;? simlarly, when Chase-
Switzerland agreed to the May 1995 Authorization which finally
grant ed Pai neWebber general authority to trade options in the
account, Chase-Switzerland inserted a cl ause specifically providing
that all such trades woul d be executed i n accordance with the terns
of the Referral Agreenent, and crossed out a clause in the form
agreenent providing that PaineWbber’'s standard terns and
conditions, such as the arbitration clauses in the Option
Agreenents, would control.

Sinply put, when read in the context of the dealings between
the parties, the nunber of tines the docunents were executed, the
purposes for their execution, and the nature of the transactions

consummat ed under them the arbitration clauses in the Option

2Li kewi se, Pai neWebber inpliedly acknow edged the short fuse
on the Option Agreenents by requesting that Chase-Swtzerland
execute a series of such agreenents when and as new options
transactions were instituted.
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Agreenents, which are strictly imted in both duration and scope,
cannot reasonably be interpreted to require Chase-Switzerland to
arbitrate PaineWbber’'s third-party clains arising out of the
Northern Orion purchases, none of which had anything to do with
opti ons.
L1,
CONCLUSI ON

As the district court |lacked jurisdiction to enter its order
conpel i ng Chase-Swit zerl and to arbi trate Pai neWebber’ s third-party
claims in Houston, we vacate that order and remand wth
instructions to dismss this case for |ack of personal jurisdiction
over Chase-Switzerl and.

VACATED and REMANDED with i nstructions.
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