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Bef ore KING Chief Judge, BARKSDALE, G rcuit Judge, and NOALI N
District Judge.”’

KING Chief Judge:

In district court, Plaintiffs-Appellants asserted clains
agai nst Def endant - Appel l ee, the Cty of Houston, for overtine
conpensation pursuant to the Fair Labor Standards Act, and they
now appeal fromthe district court’s grant of summary judgnent in
favor of the Cty. The Gty cross-appeals from anong ot her
things, the district court’s award of attorney’'s fees in a
rel ated case that was consolidated with this case. For the
follow ng reasons, we REVERSE the district court’s grant of
summary judgnent in favor of the Gty and REMAND for entry of
judgnent in favor of Plaintiffs-Appellants follow ng a
determ nation of the anpunt of overtine conpensation owed by the
Cty to Plaintiffs-Appellants. Further, we AFFIRM the district

court’s award of attorney’'s fees in the rel ated case.

| . Factual and Procedural History
Plaintiffs—Appellants (the “Daley Plaintiffs”) are
paranedi cs and energency nedi cal technicians (“EMIs”)
(collectively the “EMS workers” or “EMS enpl oyees”) enpl oyed by
the Gty of Houston Fire Departnent. The Daley Plaintiffs are a

subset of a group of approximately 2,600 fire departnent

District Judge of the Western District of Texas, sitting
by desi gnati on.



enpl oyees consisting of fire suppression,?! telenetry, dispatch,
and arson investigation personnel (the “Vela Plaintiffs”). The
Vela Plaintiffs filed suit against the Gty of Houston (the
“City”) in state court on Cctober 25, 1995 claimng they were
entitled to overtine pay under state | aw and under the Fair Labor
Standards Act (the “FLSA”), 29 U.S.C. §8 201 et seqg. (1998). On
Cctober 17, 1997, the Cty renoved the suit to the United States
District Court for the Southern District of Texas. The district
court entered partial summary judgnent in favor of the Vela
Plaintiffs on Septenber 24, 1998. The district court did not
award any specific anmobunts for unpaid overtine at that tine, but
an Agreed Partial Summary Judgnent, entered on May 28, 1999,
awar ded $5, 489,590.62 to the telenetry, dispatch, and arson
i nvestigation personnel —i.e., all the Vela Plaintiffs except
the fire suppression personnel. The fire suppression personnel
(including the Daley Plaintiffs) were | ater paid $4,436,819.12 as
a “settlenent.”?

On April 5, 1999, the Daley Plaintiffs filed a separate suit
inthe district court claimng they were not fire protection
enpl oyees for purposes of the FLSA. On August 5, 1999, this suit

was consolidated with the prior suit brought by the Vel a

! The paramedi cs and EMIs (including the Daley Plaintiffs)
were classified as fire suppression personnel in the Vela suit.

2 The City denies that there was a settlenent but concedes
t hat paynent was nade.



Plaintiffs. The parties conpleted discovery with respect to the
clains raised by the Daley Plaintiffs on Novenber 30, 1999. The
Cty and the Daley Plaintiffs then filed cross-sunmary judgnment
motions. In their summary judgnent notion, the Daley Plaintiffs
argued that as non-fire protection personnel, they are subject to
t he standard forty-hour workweek under 8 207(a) (1) of the FLSA 3
and thus entitled to overtine conpensation in addition to that
awarded the Vela Plaintiffs under state law.* The City countered
inits summary judgnent notion that, pursuant to 8§ 207(k) of the

FLSA,° the Daley Plaintiffs are exenpt from overtime conpensation

3 Section 207(a)(1) of the FLSA states:
Except as otherwi se provided in this section,
no enpl oyer shall enploy any of his enpl oyees
who in any workweek is engaged in conmerce or
in the production of goods for commerce, or
is enployed in an enterprise engaged in
comerce or in the production of goods for
comerce, for a workweek | onger than forty
hours unl ess such enpl oyee receives
conpensation for his enploynent in excess of
the hours above specified at a rate not |ess
than one and one-half tinmes the regular rate
at which he is enpl oyed.

29 U.S.C. § 207(a)(1).

4  Under state law, as fire suppression personnel, the
Daley Plaintiffs were eligible for overtinme only after working in
excess of 46.7 hours in a workweek. See Tex. Local Gov’'t Code
Ann. 8§ 142.0017(b) (Supp. 1999).

5 Section 207(k) states:

No public agency shall be deened to have

vi ol at ed subsection (a) of this section with

respect to the enploynent of any enpl oyee in

fire protection activities . . . if -
(1) in a work period of 28 consecutive
days the enpl oyee receives for tours of
duty which in the aggregate exceed the
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under the FLSA until they exceed an average of fifty-three hours

of work in a week. See 29 C.F.R § 553.201(a).® Alternatively,

| esser of (A) 216 hours, or (B) the
aver age nunber of hours (as determ ned
by the Secretary pursuant to section
6(c)(3) of the Fair Labor Standards
Amendnents of 1974) in tours of duty of
enpl oyees engaged in such activities in
a work period of 28 consecutive days in
cal endar year 1975; or
(2) in the case of such an enpl oyee to
whom a work period of at |east 7 but
| ess than 28 days applies, in his work
period the enpl oyee receives for tours
of duty which in the aggregate exceed a
nunber of hours which bears the sane
ratio to the nunber of consecutive days
in his work period as 216 hours (or, if
| ower, the nunmber of hours referred to
in clause (b) of paragraph (1)) bears to
28 days,

conpensation at a rate not |ess than one and

one-half tines the regular rate at which he

is enpl oyed.

6 A Departnent of Labor regul ation states:
Section 7(k) of the [FLSA] provides a parti al
overtinme pay exenption for fire protection

: personnel . . . who are enployed by
publlc agencies on a work period basis. This
section of the [FLSA] fornmerly permtted
public agencies to pay overtinme conpensation
to such enpl oyees in work periods of 28
consecutive days only after 216 hours of
work. . . . [T]he 216-hour standard has been
repl aced, pursuant to the study mandated by
the statute, by 212 hours for fire protection
enployees . . . . In the case of
such enpl oyees who have a work period of at
|l east 7 but less that 28 consecutive days,
overtinme conpensation is required when the
rati o of the nunmber of hours worked to the
nunber of days in the work period exceeds the
ratio of 212 . . . hours to 28 days.
29 CF.R 8§ 553.201(a). In conjunction with 8 207(k) of the
FLSA, this regulation establishes that fire protection enpl oyees
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the Gty argued that the Daley Plaintiffs are exenpt fromthe
general rule providing overtine conpensation for hours worked in
excess of the standard forty-hour workweek under either the
Lear ned Professional exenption’ or the Executive/Adnministrative
exenption.?®

What the City has not argued bears nention. Although the
City contests whether there was in fact a settlenent with the
Vela Plaintiffs, see infra Part V, conspicuously absent fromthe
City's argunents in the district court and on appeal is an
alternative argunent that the anmount paid by the Cty to the Vela
Plaintiffs was intended to settle the Daley Plaintiffs’ claimfor
overtinme conpensation under the FLSA. In response to a specific
guestion at oral argunent about the res judicata effect of any
settlenment on the Daley Plaintiffs’ FLSA claim the Cty
acknow edged that any such argunent had been wai ved.

The district court entered partial summary judgnent in favor
of the Gty on March 22, 2000, finding that the Daley Plaintiffs

are fire protection enployees under the FLSA and therefore not

are exenpt fromovertine conpensation under the FLSA until they
exceed an average of fifty-three hours of work in a week.

7 The FLSA provides that any enployee “enpl oyed in a bona
fide . . . professional capacity” is exenpt fromthe general rule
requi ring overtine conpensation. 29 U S . C 8§ 213(a)(1) (1998)
(the “Learned Professional exenption”).

8 The FLSA provides that any enpl oyee “enpl oyed in a bona
fide executive [or] admnnistrative . . . capacity” is exenpt from
the general rule requiring overtine conpensation. 29 U S. C
8§ 213(a)(1l) (the “Executive/ Adm nistrative exenption”).
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eligible for additional overtine under 8 207(a)(1). Although the
parties’ notions for summary judgnent address the Learned

Prof essi onal and Executive/ Adm ni strative exenptions, the
district court’s opinion was not required to, and did not, decide
whet her the Daley Plaintiffs fall wthin those exenptions. In
this appeal, the Daley Plaintiffs request that this court vacate
the district court’s order granting sunmary judgnment in favor of
the Gty and render judgnent in favor of the Daley Plaintiffs.
The City cross-appeals fromthe district court’s award of
attorney’s fees to the Vela Plaintiffs. In addition, the Cty
cross-appeals three issues fromthe Vela Plaintiffs’ case:

(1) the district court’s order directing the Gty to pay damages
for wages between January 1, 1997 and May 28, 1997 to the fire
suppression personnel; (2) the district court’s concl usion that
overtinme for the fire suppression personnel should be cal cul at ed
on an ei ghty-hour work cycle; and (3) the district court’s
conclusion that the Cty inproperly worked di spatch and arson

personnel on an ei ght-day work cycle.

1. Summary Judgnent Standard of Review
We review a grant of summary judgnent de novo, applying the

sane standard as the district court. See Chaney v. New Ol eans

Pub. Facility Mgnt., Inc., 179 F. 3d 164, 167 (5th Gr. 1999).

Summary judgnent is proper when “there is no genuine issue as to



any material fact and [] the noving party is entitled to a
judgnent as a matter of law.” Feb. R Qv. P. 56(c). Wile we
view the evidence in a |ight nost favorable to the non-novant,

see Coleman v. Houston Indep. Sch. Dist., 113 F.3d 528, 533 (5th

Cr. 1997), in order to avoid summary judgnent, the non-novant
must go beyond the pleadings and cone forward with specific facts

indicating a genuine issue for trial, see Celotex Corp. V.

Catrett, 477 U.S. 317, 324 (1986).
| f the evidence is such that a reasonable jury could return
a verdict for the non-novant, there is a genuine issue of

material fact. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). However, if the non-novant fails to present facts
sufficient to support an essential elenent of his claim sunmmary

judgnent is appropriate. See Celotex, 477 U S. at 322-23.

I11. The Daley Plaintiffs’ Cains for Overtine Conpensation

A. The General Rule of the FLSA and its Exenptions

The FLSA establishes the general rule that all enpl oyees
must receive overtine conpensation for hours worked in excess of

forty hours during a seven-day workweek.® See 29 U.S. C

® State and | ocal governnent enployers do not enjoy
constitutional imunity fromthe FLSA's requirenents. See Garcia
V. San Antonio Metro. Transit Auth., 469 U S 528 (1985). Garcia
overruled Nat’'l League of Cities v. Usery, 426 U S. 833 (1976), a
case which held that Congress |acked authority to inpose the
requi renents of the FLSA on state and | ocal governnents.
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§ 207(a)(1). Enployees are entitled to overtime conpensation
according to the general rule unless their enployer proves that
one of the many exenptions applies. The Cty asserts that, as
EMS workers, the Daley Plaintiffs are not entitled to overtine
conpensati on under the general rule because they fall within
three exenptions. First, enployees of a public agency that are
engaged in fire protection activities are exenpt fromthe general
rule (the “8 207(k) exenption”). 29 U S.C 8§ 207(k).' To
recei ve overtinme conpensati on under the FLSA, fire protection
enpl oyees nust work nore than 212 hours during a work period of
28 consecutive days, equivalent to an average of 53 hours per
week. See 29 U.S.C. § 207(k); 29 C.F.R § 553.201(a).%? As part
of its argunent that the Daley Plaintiffs fall within the

8 207(k) exenption, the Cty asserts that 8 203(y), a recently
enacted statute that defines “enployee in fire protection
activities,” applies retroactively to bar the Daley Plaintiffs’
clainms. See 29 U S.C. 8§ 203(y) (Supp. 2001). The second and
third exenptions that the City relies on are the Learned

Prof essi onal exenption and the Executive/ Adm nistrative
exenption. W construe exenptions fromthe FLSA narrowWy, see

Bl acknon v. Brookshire Gocery Co., 835 F.2d 1135, 1137 (5th Gr.

10 See supra note 3 for the text of 29 U S.C. § 207(a)(1).

11 See supra note 5 for the text of 29 U S.C. § 207(k).

12 See supra note 6 for the text of 29 C.F. R § 553.201(a).
9



1988), and the enployer has the burden to prove that the enpl oyee

is exenpt fromthe FLSA general rule, see Heidtman v. County of

El Paso, 171 F.3d 1038, 1042 (5th G r. 1999).

In this part of the opinion, we ook first to the question
whet her the Daley Plaintiffs fall within the § 207(k) exenption
as it existed at the time their clains accrued. W then turn to
t he question whether § 203(y) is retroactive. Next, we determ ne
whet her the Daley Plaintiffs fall within the Learned Professional
and Executive/Adm nistrative exenptions. Finally, we address the
City's statute of limtations defense.

B. Do the Daley Plaintiffs Fall Wthin the 8 207(k) Exenpti on?

The Daley Plaintiffs are enployed by the City of Houston
Fire Departnent and undergo training with firefighters. In fact,
sone of the Daley Plaintiffs occasionally work as firefighters.
As EMS wor kers, however, they spend approxi mately 83% of their
time responding to what are purely nedical calls, unassociated
wth any firefighting or |aw enforcenent activity. The Cty’s
EMS enpl oyees are called to respond to less than 1% of the GCty’s
fires. Nevertheless, the City argues that the Daley Plaintiffs
are exenpt fromthe FLSA general rule providing overtine
conpensation for hours worked in excess of the standard forty-
hour wor kweek because they are “enployee[s] in fire protection
activities” under the 8 207(k) exenption. The Daley Plaintiffs
counter that they do not fall within the 8§ 207(k) exenption
because they do not satisfy the requirenents for that exenption
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set out in the related Departnent of Labor (“DOL”) regul ations.
The district court granted sunmary judgnent to the Gty and found
that the Daley Plaintiffs fall within the 8 207(k) exenpti on and
are therefore not entitled to overtine conpensation for hours
wor ked in excess of the standard forty-hour workweek established
by the FLSA

W nust decide whether the § 207(k) exenption covers the
Cty's EMS enpl oyees. To help in our determ nation, we turn to
the DOL regul ati ons under the FLSA because they “constitute a
body of experience and inforned judgnent to which courts .

may properly resort for guidance.” Skidnore v. Swift & Co., 323

U S 134, 140 (1944). This court nust defer to these DOL
regulations if (as all parties inplicitly concede) they are
“based on a perm ssible construction of the statute.” Chevron

US A Inc. v. Natural Res. Def. Council, Inc., 467 U. S. 837,

842- 43 (1984).

C. The DOL Requl ati ons

In 1987, the DOL issued regul ati ons concerning the
application of the FLSA to public enpl oyees, see 29 C F. R Part
553, and devoted a subpart to “Fire Protection and Law
Enf orcenment Enpl oyees of Public Agencies” and the nature of the
8§ 207(k) exenption, id. at Subpart C. The DOL regul ati ons begin
by defining “enployee . . . in fire protection activities” as:

any enpl oyee (1) who is enployed by an
organi zed fire departnent or fire protection

district; (2) who has been trained to the
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extent required by State statute or | ocal

ordi nance; (3) who has the legal authority
and responsibility to engage in the
prevention, control or extinguishnment of a
fire of any type; and (4) who perforns
activities which are required for, and
directly concerned with, the prevention,
control or extinguishnment of fires, including
such incidental non-firefighting functions as
housekeepi ng, equi pnent nai nt enance,

| ecturing, attending community fire drills
and i nspecting hones and schools for fire
hazards. The term would include all such
enpl oyees, regardless of their status as
“trainee,” “probationary,” or “permanent,” or
of their particular specialty or job title
(e.g., firefighter, engineer, hose or |adder
operator, fire specialist, fire inspector,

i eutenant, captain, inspector, fire marshal,
battalion chief, deputy chief, or chief), and
regardl ess of their assignnment to support
activities of the type described in paragraph
(c) of this section, whether or not such
assignnent is for training or famliarization
pur poses, or for reasons of illness, injury
or infirmty. The termwould also include
rescue and anbul ance service personnel if
such personnel forman integral part of the
public agency’s fire protection activities.
See § 553. 215.

29 CF. R 8 553.210(a). The first part of this regulation is

comonly referred to as the § 553.210(a) four-part test.®® The

3 Onits face, at least, the four-part test applies to
standard firefighters rather than EMS workers. See Justice v.
Metro. Gov't of Nashville, 4 F.3d 1387, 1394 (6th G r. 1993)
(noting that the § 553.210(a) four-part test “describe[s] the
standard firefighter and do[es] not apply to rescue and anbul ance
service personnel at all”). A recent DOL letter opinion,
however, suggests that certain EMS workers are subject to the
8§ 553.210(a) four-part test as well as the § 553.215 two-part
test:

We have concluded that firefighters who are
cross-trai ned as EMS enpl oyees qualify for
exenption under [8 207(k)] as fire protection
enpl oyees where they are principally engaged

12



last full sentence of this regulation exenpts EMS wor kers who
forman “integral part” of an agency' s fire protection activities
(the “integral part” test). This sentence is followed by an
explicit cross-reference to 8§ 553.215 of the regul ations.
According to 8§ 553.215:

Anmbul ance and rescue service enpl oyees of a
public agency other than a fire protection or
| aw enf orcenent agency may be treated as
enpl oyees engaged in fire protection or |aw
enforcenment activities . . . if their
services are substantially related to
firefighting or I aw enforcenent activities in
that (1) the anbul ance and rescue service
enpl oyees have received training in the
rescue of fire, crinme, and accident victins
., and (2) the anbul ance and rescue
service enpl oyees are regularly dispatched to
fires, crime scenes, riots, natural disasters
and acci dents.

29 CF.R 8 553.215. This regulation is comonly referred to as

the § 553.215 two-part test.

as firefighters neeting the four tests

outlined in [8 553.210(a)] and where the EMS

functions they performneet the tests

described in [§ 553.215] for anbul ance and

rescue enpl oyees.
Wage & Hour Division, U 'S. Departnent of Labor, Opinion Letter,
Feb. 13, 1995 (enphasis added). W nust defer to the DOL’ s
interpretation of its FLSA regul ations unless the interpretation
is “plainly erroneous or inconsistent with the regulation.” Auer
v. Robbins, 519 U S. 452, 461 (1997) (citations omtted).
However, because the § 553.215 two-part test determ nes the
outcone of this case, and because the DOL’s letter ruling
requi res exenpt dual -function EMS/firefighters to satisfy both
the 8 553.210(a) four-part test and the 8§ 553.215 two-part test,
we need not decide whether the four-part test applies and nust be
satisfied here. The fact that the Daley Plaintiffs fail one
prong of the 8 553.215 two-part test (see discussion infra Part
11 (E)) is sufficient to establish that they do not fall within
the 8§ 207(k) exenption.
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We address first the relationship between the |ast sentence
of § 553.210(a), i.e., the “integral part” test, and the
§ 553.215 two-part test. For reasons discussed below, we find
that the “integral part” standard of 8 553.210 is best understood
by | ooking to the two-part test of § 553.215. Next, we apply the
two-part test of 8 553.215 to the Daley Plaintiffs. Because we
conclude that the Daley Plaintiffs fail the § 553.215 two-part
test, we find that they do not fall within the § 207(k)
exenpti on.

D. The § 553.210(a) “Integral Part” Test Versus The § 553. 215

Two- Part Test

The rel ationship between the | ast sentence of 8§ 553.210(a),
i.e., the “integral part” standard, and 8§ 553.215 is a point of
contention anong circuit courts. One circuit holds that either
the “integral part” test or the § 553.215 two-part test applies,
dependi ng on the enploynent status of the EMS enpl oyee. O her
circuits insist that the two tests are indistinguishable or that
the 8 553.215 test is nerely a definition of “integral part.”
The di sagreenent stens fromthe | anguage at the begi nning of
§ 553. 215 stating that the section applies to “[a] nbul ance and
rescue service enpl oyees of a public agency other than a fire
protection or |aw enforcenent agency.”

At first glance, the “integral part” standard appears to
apply to enpl oyees of an “organi zed fire departnent or fire

protection district,” while the two-part test applies only to
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enpl oyees of a “public agency other than a fire protection
agency.” See 29 C.F.R 88 553.210(a) and 553.215. The El eventh

Circuit has adopted this reading of the regulations. See Fal ken

v. dynn County, 197 F.3d 1341, 1346-47 (11th GCr. 1999) (noting

the exi stence of two distinct standards, one for enpl oyees of the
fire departnent and the other for enpl oyees of an agency separate
fromthe fire departnent). The Sixth, Seventh, and Ei ghth
Circuits, however, view the two-part test of § 553.215 as the
definition of the phrase “integral part” found in 8§ 553.210(a).

See Justice, 4 F.3d at 1395 (holding that ““integral part’ is

best understood by |looking to the two-part test announced in

Section 553.215"); Alex v. Gty of Chicago, 29 F.3d 1235, 1241

(7th Cr. 1994) (holding that 8§ 553.215 states the “one test for
the [8 207(k)] exenpt status of publicly enployed energency

medi cal personnel”); Lang v. Gty of Omha, 186 F.3d 1035, 1037

n.3 (8th Cr. 1999) (holding that “section 553.215 can be applied
to paranedi cs enployed by fire departnents”).

We now adopt the interpretation of the Sixth, Seventh, and
Eighth Grcuits. W find that the “integral part” standard of
8§ 553.210(a) is best understood by | ooking to the two-part test
of § 553.215. W do so, in part, because we are guided by this

court’s opinion in Bond v. Gty of Jackson. 939 F.2d 285 (5th

Cr. 1991). Bond is the only Fifth GCrcuit case to address
whet her EM5S workers fall wthin the § 207(k) exenption. |In Bond,
EMS enpl oyees of a city fire departnent sued the city of Jackson

15



for incorrectly classifying them as enpl oyees engaged in fire
protection activities within the neaning of the § 207(k)
exenption. Because of the classification, the city of Jackson
refused to conpensate the EMS enpl oyees for overtinme for al
hours worked in excess of forty per week. Although the court’s
opinion in Bond did not explicitly discuss the issue, the court
applied 8§ 553.215 to determ ne whet her EMS workers enpl oyed by a
fire department fell wthin the § 207(k) exenption. 939 F. 2d at
287-88. Because the EMS workers in Bond received the requisite
training, spent nost of their tine responding to accidents, and
co-responded with firefighters to 90% of the EMS calls, we found
that the EMS workers satisfied the § 553.215 two-part test. |[d.
The court’s analysis in Bond suggests that the “integral part”
standard of 8 553.210(a) is best understood by |ooking to the
two-part test of 8§ 553.215.

The conclusion that the two-part test of § 553.215 is the
appropriate test for EMS workers from any public agency gives
meaning to the cross-reference to 8§ 553.215 found in § 553.210(a)
and t hereby avoids rendering the cross-reference superfluous or

neani ngl ess. For these reasons,* we find that the regul ations

14 Qur conclusion finds sonme support in the scant
| egi sl ative history of the 8§ 207(k) exenption, consisting of one
brief exchange on the floor of the House of Representatives,
whi ch suggests that Congress intended no distinction between
personnel connected with a fire departnment and those connected
with sonme other departnment. Representative Quie states that this
exenption “is intended to cover those enployees directly enpl oyed
by a public agency who are engaged in rescue or anbul ance

16



announce only one test (outside of the possible application of
the four-part test of 8§ 553.210(a)) for determ ning the exenpt
status of publicly enpl oyed EMS workers: the two-part test of
§ 553.215. 1

E. Application of the 8 553.215 Two-Part Test

We turn, then, to the application of the 8§ 553.215 two-part
test to the Daley Plaintiffs. Under 8§ 553.215, in order to be
exenpt fromthe overtinme conpensation provisions of the FLSA, an
EMS enpl oyee: (1) nust have “received training in the rescue of
fire, crime, and accident victins” and (2) nmust be “regularly
di spatched to fires, crinme scenes, riots, natural disasters and
accidents.” 29 CF. R 8 553.215. W exam ne the second prong,
the regularity prong, first and find that the Daley Plaintiffs
are not “reqularly dispatched” as required by § 553.215 and thus
do not fall within the § 207(k) exenpti on.

The DOL states that “[t]here is no specific frequency of
occurrence which establishes ‘regularity’; it nmust be determ ned
on the basis of the facts of each case.” Wage & Hour Divi sion,
U. S. Departnent of Labor, Opinion Letter, Cct. 9, 1987

[ hereinafter “DOL Op. Let., OCct. 9, 1987"]. This court has held

activities which are substantially related to fire protection or
| aw enforcenent activities.” 120 Covc. Rec. 8598 (1974). This
statenent contains the “substantially rel ated” |anguage of

§ 553. 215 and suggests that all EMS workers should be treated
simlarly under the § 207(k) exenption.

15 W need not consider the application of the § 553.210(a)
four-part test to these facts. See supra note 13.
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that regularity is easily established when “the EMS anbul ances
co-respond with one or nore other units fromthe fire departnent”
in “over ninety percent of the EMS calls.” Bond, 939 F.2d at

288. In fact, the plaintiffs in Bond testified that they spent
nmost of their tine responding to accidents, a type of § 553.215
energency. 1d. Wile Bond provides a clear exanple of
regularity required by the second prong of the 8§ 553.215 test, no
Fifth Crcuit case establishes the m ni numrequirenents necessary
to satisfy that prong.

In Roy v. County of Lexington, 141 F.3d 533 (4th G r. 1998),

the Fourth Circuit construed “regularity” to require only “sone
frequency.” 1d. at 541. The Roy court recognized that this

fl exi ble standard “provides only limted assistance to trial
courts” but felt constrained by “the flexible approach set forth
inthe regulations.” [d. That court suggested that regularity
is best shown with “evidence that nunmerous EMS calls were

di spatched to § 553. 215 energencies and (or) evidence that many
fire or police dispatches include EMS teans.” |1d.

The Eleventh Crcuit takes a nore rigorous approach and has
establ i shed specific guidelines for the regularity anal ysis.
According to Eleventh Grcuit jurisprudence, when determ ning
whet her di spatches to 8 553. 215 energencies, i.e. fires, crines,
riots, natural disasters, and car accidents, are regular, the
court should consider three factors: (1) the percentage of total
calls that are dispatches to 8§ 553.215 energencies, (2) the
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percent age of EMS man-hours spent responding to such dispatches,
and (3) the percentage of the total nunber of all calls involving
8§ 553. 215 energencies to which the EM5 i s dispatched (the “O Neal

factors”). See O Neal v. Barrow County Bd. of Commirs, 980 F.2d

674, 679 (11th Cr. 1993). W agree with the Eleventh Crcuit
that the regularity analysis should be guided by the three O Neal
factors. Wile evidence under all three O Neal factors is
preferable, it is not required in every case.

In this case, the Daley Plaintiffs present evidence
regarding regularity through deposition testinony from Ws
War nke, Assistant Chief in charge of EM5, and WlliamBarry, a
District Chief in the EM5 Division. This evidence shows that for
the years 1996, 1997, and 1998, only 17% of EMS di spatches were
related to 8 553. 215 energencies. The other 83% of EMS
di spatches corresponded to solely nedical or health-rel ated
incidents. This evidence, called for by the first O Neal factor,
suggests that the Daley Plaintiffs are not regularly dispatched
to 8 553.215 energenci es.

Unfortunately, neither party produces the evidence suggested
by the second and third O Neal factors: the percentage of EMS
man- hours spent responding to dispatches to 8§ 553. 215 energencies
and the percentage of the total nunber of all calls involving
8§ 553. 215 energencies to which the EM5S is dispatched. The Dal ey

Plaintiffs establish that anbul ances were dispatched to | ess than
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1% of all fire calls in 1995, 1996, and 1997.' This evidence is
relevant to our regularity analysis but not as hel pful as

evi dence establishing the percentage of all 8§ 553.215 energency
calls responded to by the Daley Plaintiffs.

The City attenpts to establish regularity with evidence
show ng that from 1996 to 1999 EMS workers responded to 64, 435
crime scenes (assaults, gunshot wounds, rapes, stab wounds,
hangi ngs, overdoses, and other incidents) and 101, 060 acci dents
(notorcycle and notor vehicle incidents). Although this evidence
constitutes one part of the calculation contenplated by the third
O Neal factor, we find it unhel pful in the absence of evidence of
the total nunber of crinme scenes and accidents. The nunber of
EMS responses, standing al one, does not indicate regularity. As
indicated by the third O Neal factor, regularity is best
denonstrated by show ng the nunber of responses relative to the
total nunber of incidents.

Al t hough we | ack the evidence suggested by the second and
third O Neal factors, we need not remand this case. The parties
finished full discovery on these issues on Novenber 30, 1999, and
neither party argues that this case presents any genuine issue of

material fact. Rather, each party asserts that it is entitled to

6 According to Warnke’'s deposition testinony, nmultiple
alarmfires are the only fire incidents to which EMS workers are
regul arly dispatched. Because nultiple alarmfires are very rare
relative to other fire incidents, anbul ances were dispatched to
| ess than 1% of all fire calls in 1995, 1996, and 1997.
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judgnent on this record as a matter of law. In circunstances
such as these where the factual record is effectively conceded to
be conplete, remand is unnecessary. W find that the evidence
presented under the first O Neal factor, i.e., that only 17% of
EMS di spatches were related to 8 553. 215 energencies, is
sufficient for us to determne on this record that the Dal ey
Plaintiffs are not regularly dispatched to 8 553. 215 energencies
as a matter of |aw '

This conclusion is supported by other courts, which have
found a | ack of sufficient regularity in circunstances of even
greater regularity than presented by this case. For exanple, the
Sixth Grcuit found that regularity had not been established in a
case brought by EMS workers enployed by the city of Nashville.
Justice, 4 F.3d at 1387. In Justice, the EMS workers transported
6,733 victins fromaccidents and responded to 120 fire calls,
1,650 crine scene calls, and 8,943 general nedical illness calls
bet ween March 15, 1990 and Decenber 31, 1990. 1d. at 1398.

Thus, 48.7% of all EMS calls were to 8 553.215 energencies. In

view of these facts, the district court concluded that the EMS

7 In situations involving cross-notions for sumary
j udgnent and upon finding no genuine issues of material fact,
this court regularly reverses grants of summary judgnent and
enters judgnent for the opposite party. See, e.d., Oasley v. San
Antoni o I ndep. Sch. Dist., 187 F.3d 521 (5th Cr. 1999)
(concluding that athletic trainers are professionals and thus are
exenpt fromthe FLSA s overtine benefits requirenents, reversing
summary judgnent in favor of the trainers, and rendering judgnent
in favor of their enployer).
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wor kers were regularly dispatched. [d. Nevertheless, the Sixth
Crcuit reversed the district court’s decision and remanded for
further consideration after concluding that “these facts are
insufficient to resolve this [regularity] issue.” 1d.

In Roy, EMS workers brought an action agai nst Lexington
County for overtinme conpensation. 141 F.3d at 533. |In that
case, 25% of EMS calls were executed in conjunction with | aw
enforcenent services and 5% were executed in conjunction with
fire protection services. 1d. at 541. Thus, roughly 70% of EMS
calls were purely nedical and only 30%of all calls were to
8§ 553. 215 energencies. 1d. Confronted with these facts, the
district court found a lack of regularity, and the Fourth Crcuit
affirmed this determnation. 1d. at 542. 1In the instant case,
only 17%of all EMS calls were to 8 553. 215 energenci es during
the relevant tinme period, a percentage nmuch | ower than that

encountered in either Justice or Roy.

Because the § 553.215 two-part test requires that enpl oyees
satisfy both prongs of the test in order to be exenpt, and
because we find that the Daley Plaintiffs fail to satisfy the
regularity prong on this record as a matter of |aw, we need not
consi der whether the EMS workers “have received training in the
rescue of fire, crime, and accident victinms” sufficient to
satisfy the first prong of the test. The failure to satisfy the

regularity prong ensures that the City s enployees are not exenpt
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under 8§ 207(k) fromthe general overtine provisions of the
FLSA. 8

F. The Retroactivity of 8 203(y)

As part of its argunent that the Daley Plaintiffs fal
wthin the 8 207(k) exenption, the Cty asserts that §8 203(y), a
recently enacted statute that defines “enployee in fire
protection activities,” applies retroactively to bar the Dal ey
Plaintiffs’ clains. W disagree.

On Decenber 9, 1999, Congress anended the FLSA by adding a
definition of “enployee in fire protection activities.” Section
203(y) of the FLSA now st ates:

“Enpl oyee in fire protection activities”
means an enpl oyee, including a firefighter,
paranedi c, energency nedi cal technician,
rescue worker, anbul ance personnel, or
hazardous materials worker, who—

(1) is trained in fire suppression, has the
| egal authority and responsibility to engage
in fire suppression, and is enployed by a

8 Courts often consider 29 C. F.R 8§ 553.212 when resol ving
di sputes concerning the 8§ 207(k) exenption. According to
8§ 553.212, even if an EMS worker satisfies the 8§ 553.215 two-part
test, he can still qualify for overtinme conpensation under the
forty-hour standard if he spends nore than 20% of his worKking
time in nonexenpt activities (the “80/20 Rule”). Several courts
have awarded overtine conpensation to EMS workers based on the
80/20 Rule. See, e.qg., West v. Anne Arundel County, 137 F.3d
752, 761 (4th Gr. 1998) (awardi ng overtinme conpensation to EMS
wor kers who spent nore than 20% of their tinme perform ng nedica
services); O Neal, 980 F.2d at 681 (granting overtine
conpensati on because the majority of the enployees’ working hours
were spent in nonexenpt work such as responding to calls
unrelated to fire protection or |aw enforcenent). Because we
have already determned that the Daley Plaintiffs fail the
8§ 553.215 two-part test, we need not decide if they spend nore
than 20% of their working tinme in nonexenpt activities.
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fire departnent of a nmunicipality, county,
fire district, or State; and

(2) is engaged in the prevention, control,
and extingui shnent of fires or response to
energency situations where life, property, or
the environnment is at risk.

29 U S.C 8 203(y) (Supp. 2001). The Daley Plaintiffs’ clains
accrued before Congress enacted this definition. Thus, we nust
determne if this definition applies retroactively.

Cenerally, we disfavor the retroactive application of new

| aws. See U.S. Fid. & Guar. Co. v. MKeithen, 226 F.3d 412, 418

(5th Gr. 2000). Retroactive legislation can create “severe
probl enms of unfairness because it can upset legitimte
expectations and settled transactions.” [d. Al though in many
situations a court should “apply the law in effect at the tine it

renders its deci sion, Bradley v. Sch. Bd. of the Cty of

Ri chnond, 416 U. S. 696, 711 (1974), those situations “generally
i nvol ve procedural changes to existing law, including statutes

which nerely alter jurisdiction.” Hartford Cas. Ins. Co. v.

F.D.1.C., 21 F.3d 696, 700 (5th G r. 1994). This court follows
the two-part anal ysis governing the retroactivity of new statutes

delineated by the Suprene Court in Landgraf v. USI Film Prods.,

511 U. S. 244, 280 (1994). See, e.qg., Gahamv. Johnson, 168 F.3d

762, 781-88 (5th Gr. 1999); United States v. Rocha, 109 F. 3d

225, 228-29 (b5th Gr. 1997).
First, we ask “whet her Congress has expressly prescribed the

statute’s proper reach.” Landgraf, 511 U S. at 280. The stated
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pur pose of 8 203(y) is to “clarify the overtine exenption for

enpl oyees engaged in fire protection activities.” Pub. L. No.
106-151, 113 Stat. 1731 (codified as anended at 29 U. S. C

8§ 203(y)) (the “Amendnent”). The text of the Anmendnent does not
mention retroactivity. Furthernore, the legislative history of

8§ 203(y) does not suggest that it was intended to apply
retroactively. See 145 Cong. Rec. H11,499-02 (daily ed. Nov. 4,
1999); H R Rep. No. 106-1040, at 102 (2001); S. Rer. No 107-11

at 18 (2001). Therefore, we find that Congress has not expressly
made 8 203(y) of the FLSA retroactive.

The Gty argues that a portion of the |egislative history,
consisting of a brief exchange on the floor of the House of
Representatives, clearly shows that 8§ 203(y) was enacted to
specifically preclude such clains as the Daley Plaintiffs assert
in this case. During congressional debates, Representative
Boehner observed:

Many State and | ocal governnents enpl oy
EMS personnel who receive training and work
schedul es and maintain | evels of preparedness
which is very simlar to that of
firefighters. |In the past, these types of
enpl oyees fit within the 7(k) overtine
exenpti on.

In recent years, however, some courts
have narrowWy interpreted the 7(k) exenption
and hel d that energency nedical services
personnel do not cone within the exenption
because the bulk of their tine is spent
engaged in nonfire protection activities.
These | awsuits have resulted in State and
| ocal governnents being liable for mllions
of dollars in back pay, attorneys’ fees and
court costs.
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So there is a real need to nodernize
this area of the Fair Labor Standards Act and
to clearly specify who can be considered a
fire protection enpl oyee for purposes of the
exenpti on.

145 Cong. Rec. at *H11500 (statenent of Rep. Boehner). The
sponsor of the new 8 203(y), Representative Ehlich, further
expl ai ned:

[Flromits inception, the Fair Labor

St andards Act has exenpted fire protection
enpl oyees fromthe traditional 40-hour

wor kweek. Historically, any energency
responder paid by a fire departnent was
considered to be a fire protection enpl oyee.
However, recent court interpretations of
Federal |abor statutes have rendered this
definition unclear. [Section 203(y)] seeks to
clarify the definition of a fire protection

enpl oyee.
Id. (statenment of Rep. Ehlich). Contrary to the Gty’'s
assertions, nothing in those statenents naekes clear a
congressional intent to inpair rights that existed and accrued
prior to the passage of 8 203(y). The Suprene Court has
expl ained that inferences of retroactivity |ike those nmade by the
City are unreliable:

It will frequently be true . . . that
retroactive application of a new statute
woul d vindicate its purpose nore fully. That
consi deration, however, is not sufficient to
rebut the presunption against retroactivity.
Statutes are seldomcrafted to pursue a
single goal, and conprom ses necessary to
their enactnent may require adopting neans
ot her than those that would nost effectively
pursue the main goal. A |egislator who
supported a prospective statute m ght
reasonabl y oppose retroactive application of
the sane statute
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Landgraf, 511 U. S. at 285-86. Thus, neither the |anguage nor the
| egi slative history of 8§ 203(y) expressly states that Congress
intended it to apply retroactively.

According to Landgraf, next we ask whether § 203(y) “would
inpair rights a party possessed when he acted, increase a party’s
liability for past conduct, or inpose new duties with respect to
transactions already conpleted.” 511 U S. at 280. Unlike the
pre-amendnent statutory schenme, 8§ 203(y) explicitly covers a
broad cl ass of enpl oyees, including paranedics, energency nedical
techni ci ans, rescue workers, and anbul ance personnel. Moreover,
8§ 203(y) dispenses with the rescue training and regularity
requi renents for exenption of EMS workers under the pre-anendnent
regul ations. Thus, under the current FLSA, nore enpl oyees fal
within the 8 207(k) exenption, and fewer enployees are entitled
to overtinme conpensation pursuant to the FLSA general rule. If
applied retroactively, this broadening of the exenption would
inpair the Daley Plaintiffs’ rights to overtinme conpensation that
accrued before Congress enacted 8 203(y).'° Because (1) Congress
di d not expressly make 8 203(y) retroactive, and (2) retroactive
application of 8 203(y) here would inpair the rights of the Dal ey

Plaintiffs, we refuse to give 8 203(y) retroactive effect.

19 W need not deternm ne whether the Daley Plaintiffs would
be exenpt fire protection enployees under 8 203(y). It is enough
to note that the retroactive application of 8 203(y) would inpair
the Daley Plaintiffs’ rights by nmaking it rmuch nore difficult for
themto prevail
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G The Learned Professional Exenption

In addition to the § 207(k) exenption, the Cty argues that
the Daley Plaintiffs fall within the Learned Professional
exenption.? The FLSA provides that any enpl oyee “enployed in a
bona fide . . . professional capacity” is exenpt fromthe general
rule requiring overtinme conpensation. 29 U S. C 8§ 213(a)(1).

DOL regul ati ons define “enpl oyee enployed in a bona fide .
pr of essi onal capacity” as:

any enpl oyee:

(a) Whose primary duty consists of the

per f ormance of:
(1) Work requiring know edge of an
advance type in a field of science or
| earning customarily acquired by a
prol onged course of specialized
intellectual instruction and study, as
di stingui shed froma general academc
educati on and from an apprenticeship,
and fromtraining in the perfornmance of
routine nental, manual, or physical
processes, . . . and

(b) Whose work requires the consistent

exercise of discretion and judgnent in its

per f or mance.

29 CF.R 8 541.3. This definition consists of two prongs: the
educati on prong and the discretion prong. |If an enployer proves
that his enployee satisfies both prongs, the enployee is not

entitled to overtine conpensation because he falls wthin the

20 Although the district court did not deci de whether the
Daley Plaintiffs fall within either the Learned Professional
exenption or the Executive/ Adm nistrative exenption, the parties’
summary judgnent notions raise the applicability of these
exenptions. Because the parties have finished discovery, and the
record on these issues is conplete, we can decide the
applicability of these two exenptions.
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Learned Professional exenption. The Gty fails to show that the
Daley Plaintiffs satisfy either prong of this exenption.

First, the Daley Plaintiffs |lack the educational background
to satisfy the education prong of the Learned Professional
exenption. DOL regulations note that “[t]he typical synbol of
the [required] professional training and the best prinma facie
evidence of its possession is, of course, the appropriate
academ c degree.” 29 C.F.R 8 541.301(e)(1). City regulations
do not require a college degree to qualify as a paranedic or EMI
The Departnent requires EMIs to conplete only 200 hours of
didactic training, clinical experience, and field internship and
requi res paranedics to conplete only 880 hours of specialized
training in didactic courses, clinical experience, and field
internship. The only court to directly address this issue held
that requirenments such as these were insufficient to neet the

education prong. See Quirk v. Balt. County, 895 F. Supp. 773

(D.Md. 1995). In Qirk, the court ruled that, unlike nurses who
must conplete three academ c years of study in an accredited
college plus a fourth year of professional course work in a
school of nedical technol ogy, paranedics, the highest |evel EM,
did not have the necessary education to be “| earned

pr of essi onal s” under the regul ati ons because they were only
required to achieve 600 hours of classroomand field training.

ld. at 785.

29



Al t hough no Fifth Crcuit case anal yzes whether these
EMT/ paranmedi ¢ requi renents satisfy the education prong of the
Lear ned Professional exenption, we applied the exenption in

Onsley v. San Antonio Indep. Sch. Dist., 187 F.3d 521 (5th Gr.

1999). The court held that athletic trainers are “| earned

pr of essi onal s” exenpt fromthe FLSA overtime conpensation
provisions. |d. at 527. The court found that the trainers

sati sfied the education prong because they were required to
achieve, at a mninum the following: (1) a bachelor’s degree in
any field; (2) 1800 hours apprenticeship over a three-year
period; (3) conpletion of five 3-hour credit college courses in
specific areas of study; and (4) a CP.R test. 1d. at 524-25.
The Owsl ey panel anal ogi zed the trainers’ educational training
and background to those of airline pilots who, while |acking the
requi renent of a college degree, were required to “conplete a
course of instruction to |l earn the regul ati ons governing pilots,
basi ¢ aerodynam c and flight principles, and nunerous airpl ane
operations.” |d. at 525. The court cited nurses, accountants,
and “actuarial conputants,” as other exanples of “|earned
professionals.” 1d. |In this case, the EMI/ paranedi ¢ educati onal
requi renents are nuch | ess rigorous than those required for
athletic trainers. Mreover, the educational backgrounds of EMS
wor kers are not as extensive as those of any of the professionals

cited as exanples by the panel in Oasley. For these reasons, we
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find that the Daley Plaintiffs do not satisfy the education prong
of the Learned Professional exenption.

Second, the Daley Plaintiffs’ jobs |ack the consistent
exercise of discretion and judgnent required to satisfy the
di scretion prong of the Learned Professional exenption. 1In the
context of discussing the discretion exercised by trainers, the
Onsl ey panel noted that paranedi cs/ EMIs did not exercise the sane
type of discretionary judgnent as trainers “because paranedics
work on a daily basis with their supervising physicians under the
expectation of physician intervention imediately foll ow ng
energency treatnent.” Oasley, 187 F.3d at 527.

In his affidavit, Dr. David Persse, current Director of
Emergency Medical Services for the Gty of Houston, explains the
scope of the Daley Plaintiffs’ work. Departnent EMS workers
follow either protocols or standing orders at all tines.

St andi ng orders apply only when communi cation with a supervi sing
physi ci an has not been established. According to Persse, these
orders “strictly define the actions, techniques, or drug

adm nistration that may be inplenented” by the EMS workers.

Al t hough an EMS enpl oyee uses sone di scretion when sel ecting

whi ch particular standing order to apply, he is not permtted to
exerci se discretion when acting under a particul ar standing
order. Protocols, on the other hand, are applicabl e when
comuni cati on has been established with a supervising physician
so that the physician is providing on-line nedical direction.
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These protocols allow for nore discretion but require physician
supervision to inplenent. The nedical director, not the EMS
wor kers, is responsible for establishing all protocols and
standi ng orders. These “highly specific nedical protocols” and
the direct physician supervision of the EMS workers forned the
basis for the distinction made by this court in Oasley when we
held that athletic trainers exercised discretion while EVS
workers did not. 187 F.3d at 527.

We find that, although the Daley Plaintiffs use a snal
anount of discretion in their jobs, this discretion is not
sufficient to establish “the consistent exercise of discretion
and judgnent” required by the discretion prong of the Learned
Prof essional exenption. Thus, the Cty failed to satisfy its
burden of proof on either prong of this exenption. W find that
the Daley Plaintiffs do not fall within the Learned Professional
exenption as a matter of |aw

H. The Executive/ Adm nistrative Exenption

In addition to the § 207(k) exenption and the Learned
Prof essional exenption, the Gty argues that the Daley Plaintiffs
fall within the Executive/ Adm nistrative exenption. The FLSA
provi des that any enpl oyee “enpl oyed in a bona fide executive
[or] adm nistrative . . . capacity” is exenpt fromthe genera
rule requiring overtime conpensation. 29 U S . C § 213(a)(l1). To
qualify as a bona fide executive, the enployee nust satisfy the
foll ow ng requirenents:
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(1) The enployee is conpensated on a sal ary

basis at a rate of not |ess than $250 per

week; and

(2) The enployee’s primary duty consists of

managenent of the enterprise in which he is

enpl oyed or of a customarily recogni zed

departnment or subdivision thereof; and

(3) The enpl oyee’s responsibilities include

the customary and regular direction of the

work of at |east two or nore other enpl oyees.
29 CF.R 8 541.1(f). \Wether an enployee’'s “primary duty
consi sts of managenent” is a fact-sensitive inquiry, but “[i]n
the ordinary case it may be taken as a good rule of thunb that
primary duty neans the major part, or over 50 percent of the
enployee’s tine.” 29 C.F.R 8§ 541.103. Anong other factors to
be considered are: (1) the relative inportance of the manageri al
duties as conpared with other types of duties, (2) the frequency
with which the enpl oyee exercises discretionary powers, (3) the
enpl oyee’ s rel ative freedom from supervi sion, and (4) the
rel ati onshi p between the enployee’s salary and the wages paid
ot her enpl oyees for the kind of nonexenpt work perfornmed by the

supervisor. See Quirk, 895 F. Supp. at 786 (citing Shockley v.

Gty of Newport News, 997 F.2d 18, 25-26 (4th Gr. 1993)).

To qualify as a bona fide adm nistrative enpl oyee, the
enpl oyee’s primary duty nust be the performance of office or non-
manual work directly related to managenent policies or general
busi ness operations of his enployer, including work requiring the
exercise of discretion and i ndependent judgnent. See 29 C.F.R

8§ 541.2. According to DOL regul ations, “the exercise of
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di scretion and i ndependent judgnent involves the conparison and
t he eval uati on of possible courses of conduct and acting or
maki ng a decision after the various possibilities have been
considered.” 29 C.F.R 8 541.207(a).

The Cty argues that paranedi cs and EMIs who hol d the rank
of captain or higher (collectively the “Managers”) are enpl oyed
in a bona fide executive or admnistrative capacity. On this
record, we disagree. The Cty presented no evidence of the
actual job functions of the Managers. Instead, the Cty offered
the job descriptions for the captain, senior captain, district
chief, and deputy chief positions. Each description contains a
di sclai mer that states: “Any one position may not include all of
the tasks listed, nor do the exanples necessarily include all of
the tasks perfornmed.” The Cty presents no affidavits,
testi nony, or other evidence concerning the actual managenent
duties perforned by enployees in these three classifications or
the tinme spent on such nanagenent duties. A generic job
description tells us nothing about the specific duties of each
Manager or what percentage of tinme was spent on nanagenent
activities. Furthernore, a job description does not indicate
whet her each Manager exercised discretion and if he did, to what
ext ent.

We have previously held that firefighters holding the rank
of “district chief” and “battalion chief” were exenpt

adm nistrative enployees. See Smith v. Gty of Jackson, 954 F.2d
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296, 299 (5th Cr. 1992). Simlarly, the district court in Qurk
hel d enpl oyees hol ding the rank of “captain” to be exenpt
executive enployees. Qirk, 895 F. Supp. 773, 787-88. In both
of these cases, however, the evidence showed that those enpl oyees
had substantial managenent duties and exercised great discretion.

Here, we have no such evidence. The title of captain’ provides

no gui dance on whether the adm nistrative exenption applies;

rather, a fact-sensitive inquiry . . . is required.” Dep't of

Labor v. Gty of Sapulpa, 30 F.3d 1285, 1288 (10th Cr. 1994).

The evidence in this case does not satisfy the City s burden of
provi ng the Executive/ Adm nistrative exenption. On the contrary,
the utter lack of probative evidence precludes us from hol di ng
that the Managers fall within the Executive/ Adm nistrative
exenption as a matter of |aw

| . Statute of Limtations

The Cty’'s final defense is that the Daley Plaintiffs’
clains under the FLSA are barred by the statute of limtations.
The City raised this issue for the first and last tinme inits
Original Answer, filed on May 21, 1999, by stating “[a]fter
di scovery, Defendant may be able to show that part or all of
Plaintiffs’ clainms may be barred by the applicable statute of
limtations.” This vague statenent does not specify the
particul ar statute under which the Gty planned to bring a
[imtations defense. Furthernore, the statenent does not state
wth certainty that the Cty would assert such a defense at all.
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According to a ruling made at a pre-trial conference held on
Septenber 20, 1999, the parties conpleted discovery with respect
to the clains raised by the Daley Plaintiffs on Novenber 30,
1999. Soon thereafter, the Daley Plaintiffs filed for sunmary
j udgnent, arguing that they were entitled to overtine
conpensati on under the FLSA. The Cty responded with its own
summary judgnent notion asserting that the Daley Plaintiffs were
not entitled to overtinme conpensati on because of the § 207(k)
exenption, the Learned Professional Exenption, and the
Executive/ Adm ni strative exenption. The Cty never raised a
limtations defense in its notion for summary judgnent.
Furt hernore, on February, 9, 2000, the Cty filed a Suppl enent al
Answer. This answer further devel oped two affirmative defenses
first asserted in the Oiginal Answer: (1) the failure to state a
claimand (2) the exenpt status of Plaintiffs under the FLSA 2
However, the Suppl enmental Answer did not el aborate on the Gty’'s
assertion that Plaintiffs’ clains nay be barred by a statute of
[imtations.

Cenerally, on appeal, we do not address issues that were not

raised in the | ower court. See United States v. Martinez, 228

F.3d 587, 589 n.3 (5th G r. 2000). Thus, we will not consider
the Cty's statute of limtations defense here. Moreover,

because we find that the City waived the limtations defense at

2l The Suppl enental Answer al so adds the affirmative
defense that Plaintiffs are not entitled to |iquidated damages.
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the district court level, we need not remand the issue to the

district court for further proceedi ngs.

We have held that a party in his opposition to a notion

for summary judgnent cannot abandon an issue and then . . . by

drawi ng on the pleadings resurrect the abandoned i ssue.

Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1164 (5th Gr. 1983)

(citing Edward B. Marks Music Corp. v. Continental Record Co.,

222 F.2d 488, 492 (2d Cr. 1955)).22 |n Hargrave, the third-
party plaintiff, inits initial third-party conplaint, asserted
three alternative grounds for recovery: alter ego liability,
successorship liability, and contribution/indemity liability.
See 710 F.2d at 1163. Wen the defendant noved for sunmary
judgnent, the plaintiff never raised the theories of
successorship liability or contribution/indemity. See id. at
1163-64. In fact, the plaintiff never nentioned before the trial
court “a single fact that would trigger a genuine issue on these

theories.” 1d. Utimtely, this court found that the plaintiff

22 See also Stephens v. CI.T. Goup/Equip. Fin., Inc., 955
F.2d 1023, 1026 (5th Cr. 1992) (finding that the defendant
waived its limtations defense at the trial court |evel because
“aside fromurging a general statute of limtations defense in
its answer, [the defendant] never nentioned limtations in the
trial court proceedings”). Cf. Teansters’ Steel Haulers lLocal
Uni on No. 800 v. lLakeshore Mdtor Freight Co., 484 F. Supp. 925,
929-30 (WD. Penn. 1979) (holding that “defendants do not waive
the statute of limtations defense where it is presented by the
pl eadi ngs even if excluded froma summary judgnent notion). In
Teansters’, the defendants avoi ded wai ver by asserting the
limtations defense before the trial court in a petition for
reconsi deration of the grant of sunmmary judgnent.
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“abandoned its alternative theories of recovery by failing to
present themto the trial court,” and we affirned the trial
court’s grant of sunmary judgnent in favor of the defendant. |[d.
at 1164- 65.

The facts presented by this case resenble those of Hargrave.
The Gty weakly asserted a possible limtations defense in its
Original Answer. Wen confronted with the Daley Plaintiffs’
nmotion for summary judgnment, however, the Cty never re-asserted
its limtations defense. Mreover, the Cty’ s Suppl enental
Answer omtted any nention of a limtations defense. The vague
| anguage in the Cty's Oiginal Answer coupled with the conplete
absence of the issue in all subsequent docunents filed with the
district court convinces us that the Cty abandoned its

limtations defense. As the First Crcuit noted in Violette v.

Smth & Nephew Dyonics, Inc., 62 F.3d 8 (1st Gr. 1995), it is

clear in this case that the Cty's limtations defense “flickered
but once, dimy, on the radar screen of this litigation and then
di sappeared forever.” 62 F.3d at 11

| . Concl usi on of FLSA |ssues

We find that the Daley Plaintiffs are not exenpt fromthe
overtinme conpensation provisions of the FLSA under the § 207(k)
exenption for fire protection enpl oyees, the Learned Professional
exenption, or the Executive/ Adm nistrative exenption. W also
find that the City waived its statute of |imtations defense.
Thus, the Daley Plaintiffs are entitled to overtime conpensati on
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for hours worked in excess of forty during a seven-day workweek.
See 29 U.S.C. 8§ 207(a)(1l). Accordingly, we REVERSE the district
court’s judgnent and REMAND the case to the district court for a
determ nation of the anount of overtine conpensation owed by the

City to the Daley Plaintiffs.

V. Attorney’s Fees
On July 11, 2000, the district court awarded $2, 800,000 in
attorney’s fees to Troy Bl akeney, attorney for the Vela and Dal ey
Plaintiffs. The Gty requests that this court reformthe
attorney’s fees to $557,500. This court reviews the district
court’s award of attorney’'s fees for abuse of discretion and its
findings of fact supporting the award for clear error. Strong v.

Bel | South Tel ecoms. Inc., 137 F.3d 844, 850 (5th G r. 1998).

“Under the clearly erroneous standard, [this court] wll reverse
only if [it has] a definite and firmconviction that a m stake

has been commtted.” Canal Barge Co., Inc. v. Torco Gl Co., 220

F.3d 370, 375 (5th Gr. 2000). Both parties stipulate that the

Texas Suprene Court’s decision in Arthur Andersen & Co. v. Perry

Equi p. Corp., 945 S.W2d 812 (Tex. 1997), governs the award of

attorney’s fees in this case.?® |n Arthur Andersen, the Texas

Suprene Court identified the followng factors to be consi dered

2 W look to state lawin this analysis of attorney’'s fees
because the fees were awarded in the suit instituted by the Vela
Plaintiffs. In that case, the Vela Plaintiffs asserted state | aw
clains for overtine conpensati on.
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when determ ning the reasonabl eness of an award of attorney’s
f ees:

(1) the tinme and | abor required, the
novelty and difficulty of the questions

i nvol ved, and the skill required to
performthe | egal service properly;
(2) the likelihood . . . that the

acceptance of the particul ar enpl oynent
w || preclude other enploynent by the

| awyer;

(3) the fee customarily charged in the
locality for simlar |egal services;

(4) the amount involved and the results
obt ai ned;

(5) the tine limtations inposed by the
client or by the circunstances;

(6) the nature and | ength of the

prof essional relationship with the
client;

(7) the experience, reputation, and
ability of the |lawer or |awers
perform ng the services; and

(8) whether the fee is fixed or
contingent on results obtained or
uncertainty of collection before the

| egal services have been rendered.

945 S. W 2d at 818.

Each party submtted an expert report to the district court
concerning the proper anount of attorney’'s fees. The court held
a hearing on the issue, and the transcript fromthat hearing

shows that the district court considered the Arthur Andersen

factors.?* Before applying the factors, the district court found

24 The district court described the factors as the Johnson
factors, referring to Johnson v. Ga. H ghway Express, Inc., 488
F.2d 714, 717-19 (5th Gr. 1974). W have recently stated that
t he Johnson factors are “conparable” to the Arthur Andersen
factors. See Md-Continent Cas. Co. v. Chevron Pipe Line Co.,
205 F. 3d 222, 232 (5th Cr. 2000).
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that “if a contingent fee were to be applied, it would be applied
to the approximate ten mllion dollars for the aggregate

recovery,” which includes overtinme conpensation as well as
correspondi ng pension contributions made by the Gty to
Plaintiffs’ individual pension accounts. Regarding this
decision, the district judge stated that “[i]n nbst cases,
pension contributions are a substantial part of conpensation, and
there’s no |l egal or economc logic in treating direct or indirect
conpensation differently.” Wile we find no binding authority on
point, the federal district court for the Southern District of

New Yor k has included pension plan contributions as part of the

gross recovery subject to a contingency fee. See Puerto v. Local

One, Anml gamated Lithographers, No. 87 CIV. 7681 (RW5), 1991 W
33341, at *3 (S.D.N. Y. Mar. 4, 1991). That court reasoned that
“there is no apparent justification for excluding this portion of
the settlenent, which clearly represented a financial gain for
[the plaintiff], fromthe gross recovery subject to the
contingency fee.” |1d. W find the court’s reasoning in Puerto
persuasive. Therefore, in this case, the district court’s
finding that the total recovery includes the pension
contributions made by the City to Plaintiffs’ individual pension
accounts is not clearly erroneous.

The district court separately considered each Arthur
Andersen factor at the hearing on attorney’s fees. \Wen
considering the first factor, the district court stated that the
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“time required was substantial” because “the intricacies of each

worker’s situation had to be identified, specified and, on

occasion, clarified.” The court found the novelty and difficulty
of the questions involved to be “noderate” and the skill required
to be “a high level of managerial |awering.” More specifically,
the district judge found that “[t]he skill in managing the
preci se factual evaluation of 2600 cases and the skill that

[ Bl akeney] brought to the I abyrinth of governnental enployee
relations | aw was of the highest order required.” In its brief,
the Gty argues that the legal issues in this case are not
conplicated. However, when requesting nore noney fromthe Cty
Council to fund the litigation, the Gty Attorney thrice

enphasi zed the conplexity of the litigation “resulting from

cl ai ms under federal, state and local law, as well as the vol une
of docunents, the unforeseen magnitude of the nechanics of
conputing the various conponents of each of the 2600 Plaintiffs’
clainms and the nunber of issues involved.”

Regardi ng the second Arthur Andersen factor, the trial court

noted that Bl akeney was “unable to represent his principal client
by reason of his accepting this case.” In the Plaintiffs’ fee
application, however, Bl akeney states that “this factor does not
wei gh for or against the fee award in this case.” Because of the
conflicting evidence, we consider this factor to be a neutral
factor. In applying the third factor, the district court found

t hat Bl akeney’s 30% contingency fee “is a reasonable rate.” 1In
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fact, the court stated that “a 30 percent contingent fee in |abor
litigation against the Governnment is on the low side,” and “the
customary contingency is likely to have been nore like 35 to 40
percent.” Pursuant to factor four, the district court considered
the large recovery awarded to Bl akeney’s clients along wwth “the
significance of the dollars to the individuals separately and
aggregately.”

The district court noted that factors five and six are
neutral in this case. Regarding factor seven, the district court
stated that “M. Bl akeney is extensively experienced in his
factual field and his legal field and has a reputation
comensurate with his experience and his high ability.” This is
“reflected in what his customary hourly rate, actual or inputed,
woul d be.” Wile considering factor eight, the district court
suggested that it is proper for a |awer on a contingency fee
case to estimate his fee per hour to be higher than a | awer on a
fixed fee case. Blakeney’'s estinate was approxi mately $100
hi gher than the fee paid by the Gty to its attorneys, but this
is justified given the risk of receiving no fee at all.

Furthernore, the district court found that the paral egal s’
work on the case “was of a nore conplex and tedi ous nature” than
usual . Paral egal work can only be recovered as attorney’ s fees

if the work is legal rather than clerical. See Allen v. U S.

Steel Corp., 665 F.2d 689, 697 (5th Cr. 1982). After

considering the expert reports submtted by the parties and
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Bl akeney’ s testinony at the hearing on attorney’s fees, the
district court determ ned that the nunerous hours of paral egal
work were legal in nature and recoverable as attorney’s fees.
Nothing in the record suggests that this finding was clearly
erroneous. The district court entered an award of $2, 800, 000
(roughly 30% of the total recovery) as attorney’'s fees.?®

The Gty contends that Bl akeney’s application for attorney’s
fees is vague in that it does not “offer any support for the
reasonabl eness of the nunber of hours clainmed by Bl akeney for
hi msel f, his associates, or for his paralegals and staff.” The
district court, however, based its award of attorney’'s fees on
t he nunber of hours clainmed in Bl akeney’s fee application. W
must accept the factual findings upon which the district court
bases its award of attorney’'s fees, including the determ nation
of the nunber of hours reasonably expended on the litigation,

unless they are clearly erroneous. See La. Power & Light Co. v.

Kellstrom 50 F.3d 319, 324 (5th Cr. 1995). The district court
adopted many of the facts fromthe expert report on attorney’s
fees submtted by Plaintiffs. The court’s decision not to adopt
facts fromthe Gty s expert opinion does not nmake the court’s

findings clearly erroneous. See Brady v. Fort Bend County, 145

F.3d 691, 716 (5th Gr. 1998) (finding no abuse of discretion in

% This total award included: (1) $2,700,000 for actua
fees, cal culated using an inputed hourly rate, and (2) $100, 000
as a bonus for risk.
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setting fee award based, in part, on the district court’s

know edge of the facts and famliarity with the case and quality
of attorneys’ work over several years). Gven the evidence
presented in this case, the district court’s findings of fact are
not clearly erroneous, and the award of attorney’'s fees is not an
abuse of discretion. Accordingly, we AFFIRMthe district court’s

award of $2,800,000 in attorney’s fees.

V. Remaining |Issues Are Moot

On Septenber 24, 1998, the district court entered parti al
judgnent in favor of the Vela Plaintiffs on several specific
issues relating to overtine conpensation. The parties contest
three of those issues: (1) the district court’s order directing
the Gty to pay damages for wages between January 1, 1997 and My
28, 1997 to the fire suppression personnel (“lssue 1"); (2) the
district court’s conclusion that overtine for the fire
suppressi on personnel should be cal cul ated on an ei ghty-hour work
cycle (“lIssue 2"); and (3) the district court’s concl usion that
the Gty inproperly worked di spatch and arson personnel on an
ei ght-day work cycle (“lIssue 3"). W find that these three
i ssues are noot because the parties have already settled the
underlying claim

Qur jurisprudence dictates that our duty as a court is

limted to maki ng deci sions on actual controversies. See G|,
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Chem & Atomic Whrkers Int'l Union v. Mssouri, 361 U S. 363, 367

(1960). We have no power to “give opinions upon nobot questions
or abstract propositions, or to declare principles or rules of
| aw whi ch cannot affect the matter in issue in the case before

[us].” 1d. (quoting MIls v. Geen, 159 U S. 651, 653 (1895)).

Cenerally, settlenent of a dispute renders npbot any case grow ng

out of that dispute. See |TT Rayonier Inc. v. United States, 651

F.2d 343, 345 (5th Gr. 1981). 1In such a situation, we find the
clains noot “even if the parties remain at odds over the
particular issue they are litigating.” [d. W have repeatedly
recogni zed that settlenent between the parties renders an appeal
moot and requires dism ssal of the issues that have been settl ed.

See, e.qg., Oxy USA, Inc. v. Babbitt, 122 F.3d 251, 258 n.12 (5th

Cr. 1997); In re Talbott Big Foot, Inc., 924 F.2d 85, 87-88 (5th

CGr. 1991).

In this case, the record contains no final judgnent ordering
the Gty to pay overtine to the fire suppression personnel.
Nonet hel ess, pursuant to Gty Council Mtion No. 1999 1949, the
City paid fire suppression personnel overdue wages for 1997
(I'ssue 1) and overtinme conpensati on based upon an ei ghty-hour
work cycle (Issue 2). This Mtion, approved and adopted on
Novenber 9, 1999, states “MOTI ON by Council Menber Boney that the
recommendation of the City Attorney, for settlenent of the
overtinme clains . . . be adopted, and settlenent of these clains
in the total anount of $4,436,819.12 . . . [is] hereby approved
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by the City Council.”?® Wth respect to Issue 3, the district
court entered an Agreed Partial Summary Judgnent, signed by both
parties and the judge, on May 28, 1999. The judgnent states that
upon paynment of “an agreed upon suni to the individual

plaintiffs, their clains would be dismssed with prejudice. This
court has stated that it will not entertain an appeal by a party

froman order to which that party agreed. See Tel -Phonic Servs.,

Inc. v. TBS Int'l, Inc., 975 F.2d 1134, 1137 (5th Cr. 1992).

Furthernore, a second Gty Council notion approved “settl enment of
[awsuit . . . in the anmount of $5,489,590.62 for overtinme damages
" pursuant to the Agreed Partial Summary Judgnent. Thus,
the Gty paid the Vela Plaintiffs just under ten mllion dollars
(plus pension contributions and statutory interest attri butable
to that anmount) for overtine work. Gven this fact, we find the
City's contention that there was no settl enent inplausible. The
two City Council notions refer to a “settlenent.” The Agreed

Partial Summary Judgnent strongly suggests a settlenent. For

t hese reasons, we find that Issues 1, 2 and 3 have been settl| ed

26 The City objects to this court’s consideration of the
noti on because it is unauthenticated and not in the appellate
record. This court has stated that it is appropriate for us to
take judicial notice of a city ordi nance on appeal even if it was
not introduced into the trial records. See In re Wller Creek,
Ltd., 867 F.2d 228, 238 n.14 (5th Cr. 1989) (citing United
States v. Gty of Mam, 664 F.2d 435, 443 n.16 (5th Gr. 1981))
(“The power of a federal court to take judicial notice of
|l egislative facts is |l ess constrained than its power to take
notice of adjudicative facts.”); see also ITT Rayonier, 651 F.2d
at 345 n.2 (noting that when a settlenent and dismssal is not in
the record, the court may take judicial notice of it).
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by the parties. Therefore, we have no jurisdiction to decide the

i ssues. See In re Talbott Big Foot, Inc., 924 F.2d at 87-88.

VI. Concl usi on
For all the foregoing reasons, we REVERSE the district
court’s grant of summary judgnent in favor of the City and REMAND
for entry of judgnent in favor of the Daley Plaintiffs follow ng
a determnation of the anount of overtinme conpensati on owed by
the Gty to the Daley Plaintiffs. W AFFIRMthe district court’s
award of attorney’s fees to the Vela Plaintiffs. The costs of

this appeal shall be borne by the Gty.
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