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UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20721

Ri chard WIIiam Kut zner,
Peti ti oner- Appel | ant,
V.

Gary L. Johnson, Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

February 16, 2001
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Richard Kutzner has filed a notion for a certificate of
appeal ability (COA) in this 28 US C 8§ 2254 capital habeas
proceedi ng al |l egi ng two constitutional violations. For the reasons
that follow, we deny his notion.

| .

Kut zner was convi cted of capital nurder and sentenced to death
in Texas state court for the nurder of Kathryn Harrison. The facts
relating to Kutzner’s offense and his subsequent conviction are as
fol |l ows.

Harrison owned a real estate brokerage firm in Montgonery



County, Texas. On January 22, 1996, Charles Divin, a broker at
Harrison’s firm discovered Harrison’s body in her office after
returning from | unch. Harrison’s hands had been bound with red
plastic coated electrical wiring and her ankles bound with a
pl astic cable tie. She had been strangl ed by anot her plastic cable
tie that was secured tightly around her neck. Harrison's purse had
been enptied and turned upside down and a conputer keyboard and a
vi deo cassette recorder were mssing fromher office.

Kut zner soon becane a suspect in the investigation of
Harrison’s nurder. Several plastic cable ties, a pair of tin
snips, and red plastic coated electrical wiring were found in a
search of Kutzner’s truck. Mre plastic cable ties and red plastic
coated electrical wiring were found in Kutzner’s hone. The wre
found in Kutzner’'s truck, the wire found in his hone, and the wire
whi ch had bound Harrison’s wists all bore the same identification
nunber. The identification nunbers showed that all the wire was of
the sane type and had all been manufactured by Rone Cabl e of Rone,
New Yor k.

Kut zner was arrested and subsequently indicted in the 395th
Judicial Dstrict Court of Montgonery County, Texas for the capita
of fense of nurdering Kathryn Harrison in the course of commtting
the of fense of robbery. Tex. Penal Code Ann. 8§ 19.03(a)(2) (Vernon
1995). Kutzner plead not guilty. 1In addition to the itens noted
above which had been found in Kutzner’'s possession, there was
substanti al other evidence to establish Kutzner’s qguilt.
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Roy Landry, an associate of Kutzner’s, testified that Kutzner
had dropped off a video cassette recorder at Landry’s honme during
the | ast week of January of 1996. The police recovered the video
cassette recorder fromLandry’ s hone and identified it as the one
m ssing fromHarrison’s office. Landry also testified that Kutzner
had given him a conputer keyboard at the sanme tine, but that
Kut zner had retrieved it about a week later with the intention of
giving it to a wonman who worked for M ke Covi ngton. Covi ngt on
testified that Kutzner brought hima conputer keyboard during the
|atter part of January or the early part of February but that he
then retrieved it about a week later. Lela Porch, who knew Kut zner
t hrough Covington, testified that Kutzner brought her a conputer
keyboard in early February of 1996. The police recovered the
keyboard from Porch’s honme and identified it as the one m ssing
fromHarrison's office.

Landry al so testified that Kutzner told himthat he should rob
an ol der woman who worked alone in an office. Landry asked why
Kut zner did not do it hinself, and Kutzner replied that the office
was too close to his hone. O her testinony established that
Kutzner |ived about a mle and a half from Harrison’s office
Tonmmy McDonal d, an enpl oyee of a | ocal el ectrical products conpany,
testified that Rone Cable’ s products were not common in the
Mont gonery County area. Dale Aikens, for whom Kutzner had worked
for atime, testified that Kutzner had commented to him on three
separate occasions, that there were no serial nunbers on plastic
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cable ties and that they would be good to use if one ever wanted to
kill sonebody. Finally, Mchael Ennis, a forensic scientist with
t he Federal Bureau of Investigation, testified that the cable ties
used to bind Harrison’s ankles and to strangle her had been cut
wth the tin snips recovered from Kutzner’s truck

The jury convicted Kutzner of nmurder. During the puni shnent
phase of the trial, the state presented evidence that Kutzner had
served several years in prison in California for arnmed robbery in
the 1960s, that he had been convicted of theft in Texas in 1984,
and that he had been convicted of aggravated robbery four tinmes in
Texas in 1985. Finally, the state presented evidence that Kutzner
had nmurdered Rita Sharon van Huss in Harris County under very
simlar circunstances just two weeks prior to his nurdering
Harrison. The jury returned affirmative answers to the statutory
speci al issues submtted and the trial judge subsequently sentenced
Kut zner to death.

The Texas Court of Crimnal Appeals affirnmed Kutzner’s

conviction and sentence on direct appeal. Kutzner v. State, 994

S.W2d 180 (Tex. Crim App. 1999). Kutzner did not seek a wit of
certiorari fromthe United States Suprenme Court. Kutzner applied
for a wit of habeas corpus in state court on Novenber 5, 1998.
The state habeas court nade extensive findings of fact and | aw and

deni ed Kutzner’s application. Ex Parte Kutzner, No. 97-08-01086-

CR-(1) (395th Dist. ., Mntgonery County, Tex. Mar. 4, 1999).
The Texas Court of Crimnal Appeals adopted the findings of the
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trial court and al so denied Kutzner’s application. Kutzner then
applied for a wit of habeas corpus fromthe United States District
Court for the Southern District of Texas on January 13, 2000. The
district court denied the application and al so denied Kutzner a

COA. Kutzner v. Johnson, No. H00-127 (S.D. Tex. July 19, 2000).

Kut zner then filed the instant notion for a COA wth this court.
1.
Because Kutzner filed his application for a wit of habeas
corpus fromthe district court on January 13, 2000, his application
is governed by the Antiterrorismand Effective Death Penalty Act

(AEDPA) . Lindh v. Mirphy, 521 U. S 320, 336, 117 S.C. 2059, 138

L. Ed.2d 481 (1997). To obtain a COA, Kutzner nust nmake, “a
substantial show ng of the denial of a constitutional right.” 28
US C 8§ 2253(c)(2). When the district court has denied an
application for a wit of habeas corpus on substantive grounds that
means that Kutzner nust show that, “reasonable jurists would find
the district court’s assessnment of the constitutional clains

debatable or wong.” Slack v. MDaniel, 529 U S. 473, 120 S. C

1595, 1604, 146 L.Ed.2d 542 (2000).
In deciding to grant a COA, we view a petitioner’s application

through the deferential schene created by AEDPA. Barrientes v.

Johnson, 221 F.3d 741, 771 (5th Gr. 2000). 28 U S.C 8§ 2254(d)
requires us to defer to a state court’s adjudication of a
petitioner’s clains onthe nerits unless the state court’s deci sion

was: (1) “contrary to, or involved an unreasonabl e application of,
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clearly established Federal | aw, as determ ned by the Suprene Court
of the United States,” 28 U . S.C. 8§ 2254(d) (1), or (2) “resulted in
a decision that was based on an unreasonabl e determ nation of the
facts in light of the evidence presented in the State court
proceeding,” 28 U.S.C. 8§ 2254(d)(2). A state court’s decision w |
be contrary to clearly established federal |aw when it reaches a
| egal conclusion in direct opposition to a prior decision of the
United States Suprene Court or when it reaches a different
conclusion than the United States Suprene Court on a set of

materially indistinguishable facts. WIllians v. Taylor, 529 U S.

362, 120 S. . 1495, 1519-20, 146 L.Ed.2d 389 (2000). A state

court’s decision will be based on an unreasonabl e application of
clearly established federal law when it is objectively
unreasonable. 1d. at 1521.

In this case, Kutzner argues that he was denied his right to
the due process of |aw, as guaranteed by the Fourteenth Amendnent,
when the state i ntroduced perjured testinony at his trial. Kutzner
al so argues that he was denied his right to the due process of |aw
when the state engi neered an enotional outburst froma w tness who
was a close relative of Harrison. The state habeas court
considered and rejected each of these clains; in neither case has
Kut zner nmet any of the requirenents of 28 U . S.C. § 2254(d).

A

Kut zner argues first that the state knowingly introduced

perjured testinony when it introduced the testinony of Tommy
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McDonal d that Rone Cable electrical wring was not common in the
Mont gonery County area. Kut zner bases his contention on an
affidavit by Carl Schm dt, an enpl oyee of another |ocal electrical
products conpany, that at |east two wholesalers in Conroe, Texas
stock Rone Cable electrical wwring and that it is also avail abl e at
| ocal hone inprovenent stores. Kutzner also relies on a facsimle
communi cation from Rone Cable that states that the conpany sells
approxi mately 41,000 feet of wire in the Houston market nonthly.
The state habeas court considered Kutzner’s claimand specifically
found that McDonald did not commt perjury.

For Kutzner to establish that his right to the due process of
| aw has been violated, he nust show (1) the actual falsity of a
Wtness' s testinony, (2) that the testinony was material, and (3)
that the prosecution knew the witness’'s testinony was false.

Gglio v. United States, 405 U S. 150, 153-4, 92 S. C. 763, 31

L. Ed. 2d 104 (1972); Fuller v. Johnson, 114 F.3d 491, 496 (5th Gr

1997); Koch v. Puckett, 907 F.2d 524, 531 (5th Cr. 1990). At

nmost, Kutzner has established that MDonal d s opinion about the
availability of Rone Cable electrical wiring conflicts with or is
inconsistent with the affidavit of Schm dt and the conmunication
from Rone Cable. Conflicting or inconsistent testinony is
insufficient to establish perjury. Koch, 907 F.2d at 531. In any
event, MDonald s testinony was hardly unequi vocal. He stated on
cross-exam nation that his opinion about the availability of Rone
Cable products in the Mntgonery County area was based on his
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enpl oyer not stocking those products; he stated that he did not
know if any other firnms m ght stock them Furthernore, Kutzner has
made no show ng that this testinmony was material in |ight of the
overwhel m ng evidence of his guilt, or that the prosecution team
knew of the testinony’'s falsity. In sum Kutzner has nade no
show ng that the state habeas court’s resolution of this issue was
not em nently reasonabl e.
B

Kut zner argues next that the state engineered an enpbtiona
out burst fromCynthia Ann Harrison, the daughter-in-|law of Kathryn
Harrison, during her testinony. Kutzner argues that the prosecutor
shocked Cynthia Ann Harrison by showing her a picture of her
mot her-in-law fromthe crinme scene without any prior warning, that
this caused Cynthia Ann Harrison to becone hysterically enotional,
and that the jury was accordingly prejudiced against him The
state habeas court considered Kutzner’s claim and found that
Cynthia Ann Harrison’s reaction had no effect on the jury’'s
verdi ct.

For Kutzner to establish that his right to the due process of
| aw has been violated he nust show that the actions of the
prosecutor so infected the trial with unfairness as to nake the

resulting conviction a denial of due process. Darden v.

Wai nwight, 477 U S. 168, 181, 106 S. C. 2464, 91 L.Ed.2d 144

(1986) (quoting Donnelly v. DeChristoforo, 416 U. S. 637, 643, 94

S.Ct. 1868, 40 L.Ed.2d 431 (1974)); Quidroz v. Lynaugh, 852 F.2d
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832, 834-5 (5th Cir. 1988). The trial record does show that after
bei ng shown the picture of her nother-in-law, Cynthia Ann Harrison
becane extrenely upset. However, it also shows that the jury was
renmoved fromthe courtroomshortly afterwards and renai ned outsi de
the courtroomuntil Cynthia Ann Harrison regai ned her conposure.
The trial record al so shows that the judge instructed the jury not
to be influenced by Cynthia Ann Harrison’s reaction to the
phot ogr aph. Furthernore, affidavits from various courtroom
personnel submtted to the state habeas court show that while
Cynthia Ann Harrison did beginto cry, she never becane hysterical.
These affidavits also show that the jury was unable to hear
anything after it was renoved fromthe courtroom?! As with the
first issue raised by Kutzner, the state habeas court’s finding
that these events had no effect on the jury was emnently
reasonabl e.
L1,

Kut zner has not nmade a substantial showi ng of the denial of a
constitutional right. Therefore, we DENY his nmotion for a
certificate of appealability.

MOTI ON DENI ED.

"We do not suggest that Kutzner has established that the
prosecutor deliberately engineered this outburst from Cynthia Ann
Harrison. W sinply follow the analysis of the state habeas court
on this issue.
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