UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20200
Summary Cal endar

M CHAEL W LTI NG,
Plaintiff - Appellant,
VERSUS
PROGRESSI VE COUNTY MUTUAL | NSURANCE COWVPANY; AMERI TECH CORP;
FARVERS | NSURANCE COVPANY; M D- CENTURY | NSURANCE COVPANY OF TEXAS;
TEXAS FARMERS | NSURANCE COVPANY; FARVERS TEXAS COUNTY MUJUTUAL
| NSURANCE COVPANY,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas

August 2, 2000
Before JOLLY, SM TH and DUHE, Circuit Judges.
PER CURI AM
M chael WIlting (“WIting”) appeals the district court's Fed.
R Cv. P. 12(b)(6) dismssal and grant of sunmary judgnment in
favor of the Defendants. W affirm
| . BACKGROUND
The parties do not dispute the facts of this case. Wi | e
residing in Illinois in 1995 Mchael WIting established his

residenti al tel ephone service with Aneritech Corporation



(“Areritech”). Late in 1997 WIting noved and a di spute arose as
to the anmpunt of his final Ameritech bill. WIilting filed a
lawsuit, which was later settled, in Texas state court against
Anmeritech

As part of the settlenent, Aneritech promsed that no
information regarding WIlting' s tel ephone account woul d be reported
to any credit reporting agency or bureau. In Septenber 1999
Anmeritech obtained a copy of WIting's credit report, which
revealed that two collection agencies enployed by Aneritech had
failed to renobve information concerning WIting's telephone
account. Aneritech contacted the collection agencies and requested
that they renove this information fromWIting's credit report.

In Cctober 1999, WIting contacted Progressive County Mitual
| nsurance Conpany (“Progressive”) and Farners |nsurance Conpany
(“Farnmers”), and requested quotations for autonobile insurance.
Subsequent | vy, each insurer collected information regarding
WIlting's driving record and his credit history. They then both
offered to provide insurance to WIlting.

WIlting then filed a suit seeking injunctive relief and
monetary danmages against Aneritech, Farnmers, and Progressive
al I egi ng that each def endant unlawfully obtained his credit report.
The district court granted the insurers' notion to di sm ss pursuant
to Fed. R CGv. P. 12(b)(6). The court also granted Aneritech's

nmotion for summary judgnent.



1. STANDARD OF REVI EW
W review a grant of sunmary judgnent de novo, view ng the

facts and inferences in the light nost favorable to the party

opposing the notion. See Hall v. Gllman, Inc., 81 F.3d 35, 36-37

(5th Gr. 1996). W reviewa Fed. R Cv. P. 12(b)(6) dism ssal de
novo. Such a conplaint should not be dism ssed unless it appears
beyond doubt that the plaintiff can prove no set of facts in

support of his claim Conley v. G bson, 335 U. S. 41, 45-46 (1957).

111. DI SCUSSI ON
A Cl ai m Agai nst Aneritech

WIlting contends that Aneritech violated the settlenent
agreenent and the Fair Credit Reporting Act, 15 U S.C. § 1681 et.
seq., (“the Act”) when it obtained his credit report. The Act
governs the reporting of consuner credit information and outlines
the exclusive perm ssible uses of credit reports. Under the Act,
a consuner reporting agency may furnish a consuner report to a
person who i ntends to use the information for a |l egitimate busi ness
need i n connection with a business transaction that is initiated by
the consuner. 15 U . S.C. § 1681b(a)(3)(F)(i).

WIlting initiated a business transaction with Areritech when
he ordered telephone service. Pursuant to the settlenent
agreenent, Aneritech clearly had a legitinmte business need to
obtain WIlting's credit report and nake certain that no adverse

not ati ons appeared on the report.



WIlting argues that the Act only allows a creditor to obtain
a consunmer credit report on “existing accounts” and not for
previ ous accounts. Appellant's Brief at 28 (exhibiting letter from
Ronald G Ilsaac, Attorney, U S. Federal Trade Conm ssion, to Don
Gowen, Senior Vice President, Security Mitual Financial Services,
Inc. (April 29, 1999)). At the tinme when Aneritech obtained his
credit report there was no existing business rel ationship because
WIlting had term nated his tel ephone service with Aneritech.

We note that neither the Act nor the FTC s conmentary on the
Act suggests that a report may only be perm ssibly obtained during
particular points in the parties' rel ationship. Moreover, although
WIlting had term nated tel ephone service at the tine in question,
Ameritech obtained the credit report to conply with the settl enent
agreenent by ensuring that no adverse notations relative to
busi ness deal i ngs between the parties remained on Wlting' s credit
report. The settlenent agreenent related directly to WIlting' s
Anmeritech account. There was sinply no other way for Aneritech to
abide by the agreenent and renove any adverse references from
WIlting' s account than by checking a credit report. W conclude
that Anmeritech permssibly obtained WIting's credit report
pursuant to the Act.
1. C aimagainst Progressive and Farners

WIlting also contends that Progressive and Farners viol ated
the Act when they obtained his credit report. The Act permts a
party to obtain a credit report if it will use the information in
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connection with the “underwiting” of insurance. 15 U.S.C. 8
1681b(a)(3)(C . Al though “underwiting” is not defined in the Act,
the FTC, in its comentary, defines “underwiting” as:
An insurer may obtain a consuner report to deci de whether or
not to issue a policy to the consuner, the anmount and terns of

coverage, the duration of the policy, the rates or fees
charged, or whether or not to renew or cancel a policy,

because these are all ‘'underwiting'  decisions. FTC
Commentary on the Fair Credit Reporting Act, 16 C F. R pt.
600, App.

WIlting argues that neither insurer was engaged in

underwiting because he did not ask the insurers to i ssue a policy.
He only requested a quotation. W conclude that the insurers did
act as underwriters. |In order to “decide whether or not to issue
a policy” the insurers had to obtain a credit report to weigh the
ri sks presented by the consuner. They could not deci de whether to
issue a policy without a credit report and an essential part of
provi ding a quotation is decidi ng whether or not to i ssue a policy.
Therefore, the insurers properly obtained WIlting's credit report
as authorized by the Act.
For these reasons, we affirm

AFFI RVED.



