REVI SED, APRI L 24, 2001

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20169

ZEPHYR AVI ATION, L.L.C; ET AL.,
Plaintiffs,
ZEPHYR AVI ATION, L.L.C.,
Pl ai ntiff-Appellant,
VS.
ROBERT ALAN DAI LEY, al so known as
Bob Dail ey; KENNETH WAYNE CLARY,

al so known as Ken d ary,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

April 4, 2001
Before HILL", JOLLY, and BENAVIDES, Circuit Judges.

BENAVI DES, Circuit Judge:

Zephyr Aviation, L.L.C (Zephyr) appeals the dism ssal of
its constitutional tort action against Robert Alan Dailey and
Kenneth Wayne O ary (the Defendants). Zephyr contends that the
FAA's adm ni strative renedi es do not contenplate constitutional
tort actions against FAA inspectors in their individual capacity,

and, therefore, the district court erred in dismssing its clains

" Circuit Judge of the Eleventh Circuit, sitting by
desi gnati on.



for lack of subject-matter jurisdiction after concl udi ng that
Zephyr failed to exhaust its admnistrative renedies. Zephyr

al so contends that the district court erred in dismssing its
clains under Rule 12(b)(6) before any discovery took place.
Though we agree with Zephyr that its suit should not have been
di sm ssed because of a failure to exhaust adm nistrative
remedies, we ultimtely conclude that Zephyr has failed to state
a claimfor which relief can be granted. Therefore, we AFFI RM

the district court’s judgnent of dism ssal.

Factual and Procedural Background

In April 1997, Zephyr purchased a Lear 24B aircraft, serial
number 160, NI190BP (the Jet) for $463,250. In Decenber 1997, the
Houston district office of the Federal Aviation Adm nistration
(FAA) received a hotline conplaint alleging that the Jet was
being used for illegal charter flights. Specifically, the
conplaint alleged that sone flight hours accunul ated by the Jet
were not being properly recorded in aircraft logs.! Defendant
Dai |l ey was an Aviation Safety I nspector working for the FAA' s
Houston office; Dailey, along with other inspectors, initially
i nvestigated the hotline conplaint.

On January 16, 1998, the FAA issued a letter of
i nvestigation concerning alleged uncharted flights on the Jet.

On March 20, 1998, FAA officials, including Dailey, obtained

Y'In the Fall of 1997, Zephyr had hired an investigation
firmto look into the conduct of a pilot suspected of flying the
Jet on several unauthorized charter trips. The hotline phone
call apparently concerned simlar conduct by a pilot.
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i nvoi ces and records related to the Jet indicating to themthat
flight hours had not been properly recorded. The i nspectors

di scussed their findings with David d son, a Zephyr principal,
and advised A son of their intent to place a “condition notice”
on the aircraft. A condition notice advises an aircraft operator
that the subject aircraft is not airworthy because of a condition
related to the aircraft. See 14 CF. R 88 39.1, 39.11 (2000).
Until the condition is corrected, the aircraft should not be
flowmn. See 14 CF. R § 39.3 (2000) (“No person may operate a
product to which an airworthiness directive applies except in
accordance with the requirenents of that airworthiness
directive.”)

On April 5, 1998, the Jet was flown from Houston to a repair
facility at Addison Airport of Dallas. Dailey contacted dary, a
Princi pal Mintenance |Inspector wwth the FAA's Dallas district
office, to confirmthe Jet’s presence in Dallas. On April 15,
1998, Cary placed a condition notice on the Jet at Dailey’s
request. Clary also left a “Notice of Proposed Certificate
Action” specifying that no FAA Part 45 placard had been placed on
the Jet and that the Jet’s airworthiness certificate had been
“revoked.” On May 12, 1998 an anended aircraft condition notice
was i ssued and attached to the Jet which specified that the Jet’s
airworthiness certificate was “invalid” because of unrecorded

flight time and failure to conply with sections of 14 CF. R 8§



91.3.2 On May 15, Zephyr changed the Jet’s insurance status to
“ground coverage only.”

On June 25, Zephyr’'s attorney spoke with FAA officials,
including Dailey. During that conversation, as |ater docunented
in a June 26 letter by Zephyr’'s attorney, FAA officials made it
clear that the Jet’s airworthiness certificate had never been
revoked, but that the Jet was “unai rworthy” because of unrecorded
flight hours. The sane letter recorded the steps to be taken to
update the Jet’s mai ntenance reports and thus renove any doubt as
toits airworthiness. On July 27, 1998, after review ng the
steps taken to correct the maintenance reports, the FAA retracted
the condition notice in a letter to Zephyr.

On April 1, 1999, Zephyr sold the Jet to Xtraldet
| nternational for $320, 000.

On June 30, 1999 Zephyr and David O son filed the present
civil conplaint in Texas state court alleging constitutional tort
violations by Dailey and Cary. See Bivens v. Six Unknown Naned
Agents of Federal Bureau of Narcotics, 403 U S. 3838, 91 S. Ct
1999, 29 L.Ed.2d 619 (1971). Zephyr conplains that Dailey and
Clary conspired to deprive the conpany of property — the
airworthiness certificate for the Jet - without due process of

law in violation of the Fifth Anendnent of the United States

2 Section 91.3 requires that airplane owners nmaintain
mai nt enance | ogs that accurately depict the nunber of hours that
the airplane has been in flight. 14 CF. R § 91.3. The FAA
i nspectors believed that the unauthorized use of the Jet had not
been reflected in the Jet’s maintenance | ogs. As a consequence,
it was inpossible to know whether the Jet was being maintained in
accordance with FAA regul ati ons.
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Constitution and the Texas state constitution. Essentially,
Zephyr argues that when Dailey and Clary purported to “revoke”
the Jet’s airworthiness certificate in a condition notice that
was affixed to the Jet, the officers were acting ultra vires and
wth malice. Zephyr maintains that the inspectors had no
authority to revoke an airworthiness certificate under 14 C. F. R
13.19(b) (2000), and failed to provide notice of the revocation
as required by federal regulations. After the Jet’s
airworthiness certificate was “revoked,” Zephyr alleges that the
Jet’s market val ue depreciated substantially.?

The defendants renoved the action to federal court. The
district court dismssed Ason as a plaintiff on Decenber 1, 1999
for failing to state an “articulable claim”* On Decenber 22,
1999, the Defendants noved for dismssal pursuant to Rule
12(b) (1) arguing that the district court did not have subject-
matter jurisdiction because Zephyr failed to exhaust
admnistrative renedies. Alternatively, the Defendants argued
t hat Zephyr’s conpl ai nt should be di sm ssed pursuant to Rule

12(b)(6). On January 21, 2000, the district court granted the

3Inits response to Defendants’ notion to dismss, Zephyr
summari zed its damage as follows: “The action of the two FAA
i nspectors was tantanmount to an illegal taking of property.
Their action on April 15, 1998, transfornmed [the Jet] worth
approxi mately $450,000, is [sic] into a nmultitude of sal vageabl e
parts worth about $80,000.” Zephyr inplies that this decrease in
val ue was caused by the uncertainty surrounding the Jet’s
airworthiness certificate, and the fear that the plane would be
more difficult to insure because of this uncertainty. Zephyr does
not seek damages for | oss of use of the Jet during the period
that it was grounded because of the condition notices.

4 Nei t her Zephyr, nor O son have appeal ed A son’s di sm ssal
fromthe suit.



Defendant’s notion finding that it had no jurisdiction to hear
Zephyr’s suit, and, alternatively, that Zephyr failed to nmake out

Bi vens cl ai ns agai nst the Defendants as individuals.

Di scussi on

The district court granted the Defendants’ notion to dism ss
pursuant to Federal Rules of G vil Procedure 12(b)(1) and
12(b)(6). This Court reviews both rulings de novo. See Martinez
v. Anerican Fed' n of Gov't Enployees, 980 F.2d 1039, 1041 (5th
Cir. 1993) (review ng question of district court’s subject matter
jurisdiction de novo); Lowey v. Texas A & MUniv. Sys., 117 F. 3d
242, 247 (5th Gr. 1997) (calling for de novo review of Rule
12(b)(6) dism ssals). W begin by considering the district
court’s determnation that it did not have subject matter
jurisdiction over Zephyr’'s clains because Zephyr failed to

exhaust adm nistrative renedi es provided by the FAA °

5> The defendants have not argued that the renedial schene
outlined in the Aviation Act displaces Bivens actions agai nst FAA
officials. See Carlson v. Geen, 464 U S. 14, 18-19
(1980) (recogni zing that a Bivens renedy is not available (1)
where Congress has provided an equally effective alternative
remedy, and (2) where, even absent affirmative action by
Congress, special factors counsel hesitation). Interpreting
Carlson’s “special factors” holding, the Court |ater stated:
“When the design of a Governnent program suggests that Congress
has provi ded what it considers adequate renedi al nechani sns for
constitutional violations that may occur in the course of its
adm ni stration, we have not created additional Bivens renedies.”
Schwei ker v. Chilicky, 487 U S. 412, 425 (1988); see al so Bush v.
Lucas, 462 U.S. 367 (1983). Based on the pleadings, we consider
only whether the Aviation Act mandates exhaustion of
admnistrative renedies prior to the filing of a Bivens claim
not whether it displaces Bivens clains all together.
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In determning the role of the doctrine of exhaustion in the
Bi vens context, the initial focus is on congressional intent.
McCarthy v. Madigan 503 U. S. 140, 144 (1992). “Were Congress
specifically mandates, exhaustion is required. But where
Congress has not clearly required exhaustion, sound judicial
di scretion governs.” Id. (citations omtted). |In MCarthy, the
Court instructed that when determ ni ng whet her exhaustion should
be required as a matter of judicial discretion, “federal courts
must bal ance the interest of the individual in retaining pronpt
access to a federal judicial forum against countervailing
institutional interests favoring exhaustion.” 1d. at 145.
According to the Court, this balancing should be “intensely
practical” and consider “both the nature of the cl aimpresented
and the character of the adm nistrative procedure involved.” Id.

Congress has devel oped an adm ni strative appeal structure
for reviewing “orders” of the FAA, thus our initial task is to
determ ne whet her that structure nmandates exhaustion with respect
to Bivens actions for nonetary damages. Under the Aviation Act,
parties adversely affected by orders of the FAA Admnistrator to
suspend or revoke a certificate issued by the FAA may appeal to
the National Transportation Safety Board (NTSB). See 49 U S.C. 8§
44709(d) (2000).° The United States Courts of Appeals then have

6 The Admi nistrator of the FAA may reinspect a civil

aircraft at any tinme, and, follow ng such inspection may suspend

or revoke any part of a certificate issued by the FAAif in the

view of the Adm nistrator safety so requires. See 49 U S.C. 8§

44709(a). Case law clarifies that the appeal provisions apply to

orders issued under the authority of the FAA adm nistrator, not

just the adm nistrator herself. See Atorie Air, Inc. v. Federal
(continued...)



“exclusive jurisdiction to affirm anend, nodify or set aside”
orders of the NTSB or the FAA. 49 U S. C. 8 46110(c) (2000). The
FAA' s “exhaustion” requirenent, promul gated pursuant to section
46110, mandates only that orders or decisions of the FAA be
“final” before they be reviewed by a federal court. See 14
C.F.R § 13.16(k) (2000).

It is inpossible to conclude that these Congressional and
agency requi renents nmandate exhaustion of admnistrative renedi es
within the FAA prior to bringing any Bivens action in federal
district court. |Indeed, the Aviation Act’s adm nistrative revi ew
structure provides an adm nistrative forumin which parties can
contest adverse FAA orders. That appeal structure does not,
however, provide a forumfor redressing constitutional violations
by individual FAA inspectors with nonetary damages. See
McCarthy, 503 U. S. at 142 (recogni zi ng that Congress had not
i ntended general inmate grievance procedures to inpose exhaustion
requi renment on Bivens actions when the procedures did not address

harns rai sed or renedies provided by Bivens action).’ Because

5(...continued)
Avi ation Admi nistration, 942 F.2d 954, 959, n.1 (5™ Cr. 1991)
(quoting Southern Cal. Aerial Advertisers Ass’'n v. FAA 881 F.2d
672, 675 (9" Cir. 1989)).

"In the 1996 Prison Litigation Reform Act, Congress

br oadened the rel evant provisions to provide that "[n]o action

shal | be brought with respect to prison conditions under section

1983 of this title, or any other Federal |aw, by a prisoner

confined in any jail, prison, or other correctional facility

until such adm nistrative renmedies as are available are

exhausted." 42 U S.C. A 8§ 1997e(a) (Supp. 1997). Sone courts

have hel d that because Congress has not nade avail abl e

adm ni strative renedi es equivalent to that avail able through a

Bi vens claim exhaustion of admnistrative renedies is still not
(continued...)



Congress has not “neani ngfully addressed the appropri ateness of
requi ring exhaustion in this context,” extension of the
exhaustion doctrine to cases |like the one before us depends on
the exercise of sound judicial discretion.

This Crcuit has never taken up the scope of the exhaustion
doctrine with respect to Bivens actions against officers of the
FAA.8 Oher circuits have held that federal district courts have
subject matter jurisdiction over Bivens clains raising “broad

constitutional challenges to FAA practices,” but not over clains
that are “inescapably intertwned wwth a review of the procedures
and nerits surrounding [an FAA] order.” See Foster v. Skinner,
70 F.3d 1084, 1089 (9" Cir. 1995)(citations omtted); G een v.
Brantley 981 F.2d 514, 521 (11'" Cir. 1993); Gaunce V.

deVicentis, 708 F.2d 1290, 1292-93 (7" Cir.), cert. denied, 464
U S 978 (1983). These hol dings are based on the principle that

plaintiffs should not be able to circunvent adm nistrative review

through suit in federal court. See, e.g., Mace v. Skinner, 34

(...continued)
required prior to seeking Bivens relief. See Garrett v. Hawk,
127 F.3d 1263, 1266 (10'" Cir. 1997). Thus, even if Congress
i nposes a nore cl ear exhaustion requirenent in the Aviation Act,
it mght not be applicable to Bivens clainms unless conparable
adm ni strative renedi es were avail abl e.

8 In Atorie Air, this Court held that a plaintiff suing
i ndi vidual inspectors of the FAA under Bivens for violating
procedural due process rights could waive its right to pursue
those rights in federal court by choosing “to take no initiative
to mature [its] right to review within the adm nistrative review
framewor k established in the organization. See Atorie Air, 942
F.2d at 960. Waiver, however, is an affirmative defense that
must be raised by the defendant. Feb.R CQv.P. 8(c). The
Def endants in this case have never raised the defense of waiver.
Therefore, the Defendants’ reliance on Atorie Air is msplaced.
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F.3d 854, 857-58 (9th Gr. 1994) (explaining that Aviation Act’s
judicial review provision divests district courts of subject
matter jurisdiction over “clains against FAA . . . officials
involving final orders that are otherw se subject to judicial
revi ew under the Act.”)(enphasis added); Gaunce, 708 F.2d at
1292-93 (concluding that where nerits of Bivens actions
essentially contest the propriety of agency action, plaintiffs
must conply with Aviation Act’s adm nistrative appeal process);
see al so Myers v. Bethl ehem Shi pbuilding Corp., 58 S.Ct. 459,
462-64 (1937)(explaining that a federal lawsuit may not be used
to pre-enpt adm nistrative action).

While we agree that parties may not avoid adm nistrative
review sinply by fashioning their attack on an FAA decision as a
constitutional tort claimagainst individual FAA officers, we
di sagree with the Defendants that this case inplicates that
concern. Zephyr’'s clains do not relate to an FAA order currently
pendi ng against it. Indeed, to the extent that Zephyr sought
review of the FAA's attachnment of a condition notice to the Jet,
its conplaint would be noot since the FAA has renoved the
condition notice. |Instead, Zephyr seeks nonetary relief for
al | eged extra-procedural and unconstitutional actions by FAA
i nspectors. The adm nistrative appeal procedure outlined in the
Avi ation Act can provide no such relief. In this sense, the “no
coll ateral attack” hol dings have no application to cases |ike
this one that do not inplicate an FAA order that is currently in
pl ace and hence could not function as a collateral attack on an
FAA order or action.
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We are convinced that the sanme factors that counsel ed
agai nst inposing a judicial exhaustion requirenent in MCarthy
al so counsel against judicial inposition of an exhaustion
requi renment in the context of Bivens suits agai nst FAA officials
like the one alleged in this case. The Suprene Court concl uded
in McCarthy that an inmate claimng violations of his Eighth
Amendnent rights did not need to exhaust internal prison
grievance proceedi ngs because (1) the adm nistrative procedures
coul d not authorize an award of noney damages, and (2) requiring
exhaustion woul d severely burden the interests of the inmate.
ld. at 145-47. Initially, the Aviation Act’s appeal structure
grants neither the NTSB, nor the FAA the power to award nonetary
relief against FAA officers - the only renmedy Zephyr seeks in
this Bivens action. Like the Suprene Court in MCarthy, we
choose not to inpose a judicial exhaustion requirenment on this
Bi vens cl ai mwhen the agency that would be given initial
authority over the claimlacks authority to grant nonetary
relief. See id. at 148 (noting that exhaustion requirenent is
not appropriate where an agency is “conpetent to adjudicate the
i ssue presented, but still lack[s] authority to grant the type of
relief requested.”) Moreover, we believe that requiring
exhaustion on facts such as these would i npose a significant
burden on plaintiffs in that it would require themto engage in
an adm nistrative review process that cannot possibly provide the
relief that they seek. See id. at 153 (recogni zi ng that where
adm ni strative review cannot provide relief sought, but can |ead
to dismssal of conplaint for failing to neet statutory
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deadl ines, plaintiffs “have everything to | ose and nothing to
gain.”) For these reasons, we decline to inpose a judicial
exhaustion requirenent on Bivens actions against FAA officials
when the Bivens suit does not inplicate existing FAA enforcenent
actions.

Because Congress has not inposed an exhaustion requirenent
in this context and judicial inposition of such a requirenent
woul d not be prudent, the district court erred in concluding that
it did not have subject matter jurisdiction over the Zephyr’s
Bi vens action. Nevertheless, we are convinced that the facts
al | eged by Zephyr do not nake out tenable clains that the
conpany’s substantive or procedural due process rights have been
violated. For that reason, the district court’s dismssal of
those clains pursuant to Rule 12(b)(6) was appropriate.

In reviewing the district court’s 12(b)(6) ruling, we take
all facts pleaded by Zephyr as true and |liberally construe the
conplaint in favor of Zephyr. Canpbell v. WlIls Fargo Bank, 781
F.2d 440, 442 (5th Gr. 1986). All parties agree that on Apri
15 Cary posted on the Jet a condition notice, which stated in
part “the airworthiness certificate has been revoked.”

Simlarly, neither Cary nor Dailey contends that he had
authority to revoke the Jet’s airworthiness certificate w thout
notice to Zephyr and additional proceedings. To conplete
Zephyr’'s all egations, we nust assune that the defendants used the
word “revoke” maliciously and intentionally, and that the use of
“revoke” in this manner deprived Zephyr of a property interest.
Though this Grcuit views notions to dism ss under Rule 12(b)(6)
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“Wth disfavor,” see Kaiser A um num & Chem Sales v. Avondal e
Shi pyards, 677 F.2d 1045, 1050 (5th G r.1982), we believe it
“beyond doubt” that the facts alleged by Zephyr, even if proven,
woul d not entitle the conpany to relief. Conley v. G bson, 355
U S. 41, 45-46 (1957).

Zephyr alleges violations of its constitutional right to due
process guaranteed by the Fifth Arendnent, though it is unclear
whet her it raises procedural or substantive due process clains.
We consider both alternatives.

The defendants all egedly malicious act of placing a
condition notice on the Jet that purported to “revoke” the Jet’s
airworthiness certificate does not rise to the |evel of egregious
conduct that m ght constitute a substantive due process
violation. See County of Sacranmento v. Lewis, 523 U S. 833, 846
(1998); Brown v. Nationsbank Corp., 188 F.3d 579, 591 (5th G
1999); WIllianmson v. United States Dept. of Agriculture, 815 F. 2d
368, 381 (5th CGr. 1987); Bass v. United States Dept. of
Agriculture, 737 F.2d F.2d 1408, 1415 (5th Gr.), reh’ g denied,
742 F.2d 1453 (1984). Even assum ng that the Defendants initial
use of “revoke” was intentional, Zephyr does not allege that the
Def endants had no basis for being concerned about the
ai rwort hiness of the Jet. Zephyr does not dispute that the
Jet’s flight hours were not properly recorded and that this
recordi ng problemrendered the Jet unairworthy. Nor does Zephyr
all ege that the defendants insisted on enforcing the condition
notice as if it were a revocation order. |ndeed, Zephyr concedes
that Dailey worked with the conpany to resolve the problens with
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the Jet’s flight records and nai ntenance status. Thus, at nopst,
the Defendant’s allegedly nmalicious act of revocation m s-
characterized a legitimate and undi sputed problemw th the Jet.
Mor eover, any question regarding the Defendant’s m s-
characterization of the FAA action had been resol ved by the

m ddl e of May, |ong before the undi sputed underlying problens had
been corrected. Thus, because the Jet’s legitimte and

undi sputed records problemrendered it unairworthy, the allegedly
intentional m s-characterization of the FAA action caused Zephyr
no additional harm In sum such conduct sinply does not rise to
the I evel of a substantive due process violation.

We al so reject Zephyr’'s conplaint in so far as it alleges
that the posting of the condition notice itself deprived it of
property in violation of the procedural due process protections.
The Supreme Court has consistently held that governnment officials
do not violate procedural due process when they deprive an
i ndi vi dual of property, so long as a neani ngful post-deprivation
remedy was available. See Hudson v. Palner, 468 U S. 517, 533
(1984) (holding that due process was not viol ated when governnent
official intentionally deprived individual of property, provided
meani ngf ul post-deprivation renedy was avail able); Parratt v.
Taylor, 451 U S. 527, 542 (1981) (holding that due process was
not vi ol ated when governnent official negligently deprived
i ndi vi dual of property, provided neani ngful post-deprivation
remedy was available). Even assum ng the placenent of a
condition notice on the Jet purporting to revoke the Jet’s
airworthiness certificate constituted a deprivation of property,
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the availability of the FAA s appeal structure to renedy that
deprivation after the fact provided sufficient process to protect
Zephyr’s procedural due process rights. |Indeed, after the

pl acenent of the notice, an informal neeting with FAA officials
led to the renoval of the condition notice. Because Zephyr has
not all eged conduct that could possibly support a violation of
its substantive or procedural due process rights, the district

court properly dism ssed Zephyr’'s conpl ai nt.

Concl usi on
Though we concl ude that Congress has not inposed an
exhaustion requirenent with which Zephyr has failed to conply,
and that judicial inposition of such a requirenent is not
warranted, we ultimately agree that the allegations raised by
Zephyr fail to state a constitutional claim Therefore, we

AFFIRM the district court’s judgnent of dism ssal.
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