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PATRICK E. H Gd NBOTHAM Circuit Judge:

A union of airline pilots violated the order of a federa
court by continuing its work sl owdown. The union has since paid
substantial fines for violating the order and now faces suits
seeki ng noney damages under state law for the stoppage damages
caused by the slowdown activity that violated the court order.
These claimants attenpt to run their state clains around Garnon
preenption under an argunent that state law would not here
interfere with the federal |[|abor mnmachinery and its distinct
remedi al schenes for | abor peace because the conflict conpl ai ned of
violates a federal court order. At the same tine the state |aw
claimants argue that they are not seeking to suppl enent the federal
order by their suits. The district court accepted these argunents.
W do not and reverse. We are persuaded that the clains are
preenpt ed under the Garnon doctrine and do not reach the question

of preenption under the Airline Deregul ation Act.

I
The Allied Pilots Association is the exclusive bargaining
agent for the pilots of Anmerican Airlines, Inc. From February 6
t hrough February 9, 1999 the APA staged a “sick-out”—an organized
false reporting of illness to effect a work stoppage. On February

10, Anerican sought and received a tenporary restraining order from



the United States District Court for the Northern District of Texas
agai nst the APA. The TRO, anong other things, required the APAto

make “all reasonable efforts” to end the sick-out. The APA
mani festly did not do so, and on February 12, the trial judge heard
Anmerican’s notion to hold the APA in contenpt. Utimately, the
district court awarded American $45 mllion in conpensatory
damages, ! a ruling which was upheld by this Court.?

This is a class action brought against the APA to recover
econom ¢ damages cl ai nred by over 300, 000 di spl aced passengers as a
result of the sick-out. The plaintiffs originally asserted both
federal and state clains,® and the district court dismssed all
clains with prejudice except a state claimof tortious interference
with contract arising from post-TRO conduct of the APA.* Finding
that this claim was not preenpted by federal law, the district

court dism ssed the claimwi thout prejudicetoits being refiledin

state court. The APA now appeal s that deci sion.

L' Am Airlines, Inc. v. Allied Pilots Ass’'n, 53 F. Supp.2d 909, 913 (N.D.
Tex. 1999).

2Am Airlines, Inc. v. Allied Pilots Ass’'n, 228 F.3d 574, 586-87 (5th Gir.
2000) .

8 The plaintiffs originally asserted clainms under (1) the Railway Labor
Act; (2) the Racketeer Influenced and Corrupt Organizations Act; (3) state conmon
| aw cl ai ms of civil conspiracy, negligence per se, andtortious interference with
contract.

4 The district court disnmissed all of the plaintiffs’ clainms that were
predi cated on pre-TRO conduct, including tortious interference with contract,
whi ch was di sni ssed on Garnon preenption grounds. The plaintiffs do not appea
the dismissal of their pre-TRO based clains and apparently concede that those
clainms are properly Garnon preenpted. Therefore, our only task is to decide
whet her the entering of the TRO changes this result for their post-TROtortious
interference claimns.



|1

A
We review questions of federal preenption de novo, including
Garnon preenption, which gets its nanme from the Suprene Court’s
ruling in San Di ego Buil ding Trades Council v. Garnon.® |n Garnon,
an enployer sued a union in state court to recover damages from
pi cketing that allegedly violated the Nati onal Labor Rel ati ons Act.
The Court held that this state renedy was preenpted by federal |aw
because the state courts nust yield to the exclusive jurisdiction
of the NLRB—even when the NLRB has declined to take jurisdiction.®
Preenption is necessary because “the exercise of state power over
a particular area of activity threaten[s] interference with the
clearly indicated policy of industrial relations ....”7” Concerned
with “conflict inits broadest sense” the Court eschewed a focus on
the type of state regulation or claim and adopted an approach
that | ooks to the “nature of the activities which the States have
sought to regulate.”® Garnon has broad scope, and requires federal

preenption of state causes of action “if they attach liability to

5359 U S 236 (1959). Garnon preenption, first applied in the context of
the National Labor Relations Act, 29 U S.C. § 151 et seq., has been extended to
the RLA. Brotherhood of R R Trainmen v. Jacksonville Ternminal Co., 394 U. S.
369, 383 (1969).

& Garnon, 359 U.S. at 238.

T1d. at 243.

8 1d.



conduct that is arguably protected ... or arguably prohibited” by
federal |abor relations |aw.?®

Garnon itsel f recogni zed two exceptions to preenption. First,
sone conduct will “touch[] interests so deeply rooted in |ocal
feeling and responsibility that ... [the Court] could not infer
Congress had deprived the States of the power to act.”® The
cl assic exanple of this exception, provided by the Court in Garnon
itself, is that of union activities involving violence.? The
second exception is for matters only of “peripheral concern” to
federal labor relations law. ®* Neither of these exceptions apply
here. The sick-out was non-violent and certainly, irrespective of
the TRO issue, cannot be characterized as “peripheral” to |abor
relations law, since it is itself a work stoppage, one which a

district court found to be prohibited by the RLA

® Mobi | e Mechani cal Contractors Ass’n, Inc. v. Carlough, 664 F.2d 481, 487
(5th Gir. 1981).

10 Garnon, 359 U S. at 244.

1 1d. at 247 (“It is true that we have allowed the States to grant
conpensation for the consequences ... of conduct marked by vi ol ence and i nmi nent
threats to the public order.”).

12 See, e.g., Youngdahl v. Rainfair, Inc., 355 US. 131, 139-40 (1957)
(uphol ding state court injunction against violent picketing).

3 Grnon, 359 U S at 243.

4 The RLA requires that “mnor disputes” including those over the neaning
of a collective bargaining agreement provision on pay, rules, or working
condi tions, be subnmitted to binding arbitration in the event that negotiations
fail to produce a solution. 45 U S C § 152. Federal district courts may (as
here) enjoin strikes over mnor disputes inenforcingthe RLA. Consol i dated Rail
Corp. v. Railway Labor Executives Ass’'n, 491 U S. 299, 304 (1989).
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The Court has explicitly rejected aformalistic inplenentation
of Garnon, and invited a bal ancing of state interests and federal
regul atory interests in analyzing the preenption question.® The
Court has thus refused to apply Garnon preenption where “it is safe
to presune that judicial supervision [by the states] wll not
di sserve the interests pronoted by the federal |abor statutes.”?!®

At the sane tinme, Garnon preenption is not confined to state
clains made by parties to the labor relationship and third-party
clains may al so be preenpted, because they simlarly threaten the
bal ance of | abor-managenent relations.? |In Wsconsin Departnent
of Industry, Labor & Human Relations v. Gould, Inc.,!® the Court
reaffirmed the Garnon preenption principle as “prevent[ing] states
not only fromsetting forth standards of conduct inconsistent with
the substantive requirenents of the NLRA, but also from providing

their own regul atory or judicial renedies for conduct prohibited or

% Farner v. United Brot herhood of Carpenters and Joiners of Am, 430 U. S
290, 297 (1977) (stating that a court nust “determ ne the scope of the genera
rule by examining the state interests in regulating the conduct in question and
the potential for interference with the federal regulatory schene.”).

6 Mbtor Coach Enpl oyees v. Lockridge, 403 U S. 274, 297-98 (1971); see
also Wndfield v. Goen Div. Dover Corp., 890 F.2d 764, 766 (5th Gr. 1989).

7 United Mne Wrkers v. Gbbs, 383 U S. 715, 718-20 (1966) (preenpting
damages renedy under state law for injury resulting from peaceful portion of
union protesting at mne that caused contractor to | ose enpl oynent and haul age
contract); Jackson Terminal, 394 U S. at 381-82 (holding that state court could
not issue injunction against peaceful strike sought by third-party railroad
term nal operator to avoid econom c danages from shutdown of terminal).

18 475 U.S. 282 (1986).



arguably prohibited by the Act.”' 1In Gould the Court struck down
a Wsconsin statute that prevented the state from doi ng busi ness
wth conpanies that had been judicially determned to have
commtted three separate violations of the NNRAwthin a five year
period.? “That Wsconsin has chosen to use its spending power
rather than its police power in enacting the debarnent statute does
not significantly | essen the inherent potential for conflict when
two separate renedi es are brought to bear on the same activity.”?
Garnon preenption nust extend to all types of state regul ation that
conflicts wth federal |abor relations |law, whether that is by
state statute, or state judicial supervision, whether inlitigation
between parties to the |abor relationship or between downstream

injured persons and parties to the |abor rel ationship.

B
We have previously stated that Garnon preenption is required
when a state cause of action poses “a serious risk of conflict with
nati onal |abor policy.”?2 The Court has directed that we | ook not
to the effect on |abor-managenent relations of allowng a

particular claim to proceed, but rather to conflict in the

9 |d. at 286 (enphasis added).
20 1d. at 283.
2t |d. at 289.

22 Carl ough, 664 F.2d at 487.



“broadest sense.”?* Gould rem nds us that adding state renedies or
penalties to the mx wuwuld be a “conflict” necessitating
preenption. 2

The plaintiffs take a narrow view of what constitutes such a
conflict and argue that the federal and state | egal regi nmes cannot
be in conflict in this case, since a violation of the TROis, of
course, a violation of federal |aw If the two regines are not
contradictory, they reason, there can be no preenption. Thi s
argunent cannot stand in light of Gould. |In Gould the plaintiff
was bei ng puni shed by the state renedial schene for its violations
of federal |abor law. There was no contradiction between the two
regi nes, only a supplenentation of the federal renedial schene by
the state. Therefore, the plaintiffs’ niggardly viewof “conflict”
itself conflicts with the Suprenme Court’s decision in Gould, and
must be rej ect ed.

Garnon preenption does not depend on the nerits of an
adj udi cati on of the conduct’s | egality under federal |abor | awboth
prohi bited and protected conduct are shielded fromliability under
state |aw Plaintiffs argue, however, and the district court

agreed, that the TRO put the APA on notice that its conduct was

2 @Grnon, 359 U S. at 242 (“The nature of the judicial process precludes
an ad hoc inquiry into the special problenms of |abor-managenent relations
involved in a particular set of occurrences in order to ascertain the precise
nature and degree of the federal-state conflict.”).

24 Gould, 475 U.S. at 286 (quoting Garnon, 359 U.S. at 247 ("[T]o allowthe
State to grant a renmedy ... which has been withheld from the National Labor
Rel ati ons Board only accentuates the danger of conflict ....")).
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illegal, and therefore Garnon preenption is not needed to vindicate
t he goals of federal |abor law. W nust disagree—+f conduct is
clearly protected or prohibited by federal |abor |law, to our eyes
the case for preenption is stronger.?® Consequentially, the
i ssuance of the TRO indicating that the sick-out was |ikely to be
found ill egal under the RLA, only enhances the case for preenption
of the state claimhere. The concern of Garnon i s not so nuch with
the righting of |abor wongs, the concern of the |abor relations
| aws thenselves, as with the uniformty and singularity of renedy
provi ded by federal |aw. It is a national |abor policy—-as this
case makes vivid.

The district court also found that attaching liability to
post - TRO conduct that violates state law wll not neaningfully
di srupt | abor-managenent relations—that is, that it wll not
seriously harmthe federal regulatory schene for |abor relations.
Garnon preenption requires the balancing of state interests wth

federal regulatory interests.? However, irrespective of the state

%5 Gould, 475 U S. at 283-84 (finding that Garnon required preenption of
statutory regine that punished firns that “found by judicially enforced orders
of the National Labor Rel ations Board to have violated the NLRAin three separate
cases within a 5 year period.”); see also Sears, Roebuck, and Co. v. San D ego
County Dist. Council of Carpenters, 436 U S. 180, 187 (1978) (distinguishing
those activities that are “arguably” protected or prohibited fromthose, even
nore deserving of preenption, where “it is clear or may fairly be assuned that
the subject matter which the state court sought to regulate ... is either
prohi bited or protected by the Federal Act.” (internal quotation omtted)).

26 See Sheet Metal Workers Local Union No. 54, AFL-CIOv. E. F. Etie Sheet
Metal Co., 1 F.3d 1464, 1470 (5th Cr. 1993) (“That inquiry requires not only
looking to the factual bases of each controversy, but also exanmning the
interests protected by each claimand the relief requested.”).
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interest in protecting private parties frominterference withtheir
freedom of contract,? the activities here are so fundanental that
Garnon preenption nust inmunize themfromstate tort liability if
the RLA structure is to be preserved. Wile courts have refused to
apply Garnon preenption to state tort clains that served
substantial state interests and did not threaten interference with
the federal regulatory schene,? this is not our case. Slicing the
claiminto before and after the TRO does not change the reality
that the state law is being asked to take hold of the sane
controversy as the federal |abor |aws.

Finally, we are not persuaded by the plaintiffs’ effort to
di stinguish the pre-TRO conduct of the APA from its post-TRO
conduct.?® “It is the conduct being regulated, not the forma

description of governing | egal standards, that is the proper focus

27 Cf. Local 926, Int’'l Union of Operating Engi neers AFL-Cl Ov. Jones, 460
U S. 669, 689 (1983) (Rehnquist, J., dissenting) (“There can be no doubt that
safeguarding the integrity of contractual relations is an interest of paranount
i nportance in an econony such as ours.”).

%8 See, e.g., Farner, 430 U.S. at 304-05 (refusing to preenpt state claim
of intentional infliction of enotional distress arising out of discrimnationin
hiring hall practices because proof of state clai mrequired proof of “outrageous
conduct” and the “potential for interference is insufficient to counterbal ance
the legitinate and substantial interest of the State in protecting its
citizens”); Belknapp v. Hale, 463 U S. 491, 510-12 (1983) (holding breach of
contract and mi srepresentation clains by repl acenent workers agai nst enpl oyer not
preenpt ed even t hough conduct was arguably prohibited by NLRA because the Board
woul d focus on strikers’ rights, not repl acenent workers’ rights); Wndfield, 890
F.2d at 769-70 (refusing to preenpt state clains arising out of enployer’s
personal guarantee to forner enployee because they required only a “discrete,
narrow inquiry into the relationship between [the enployee] and his forner

enpl oyer.”).
2 The plaintiffs argued in the district court that their clainms based upon

pre- TRO conduct were not Garnon preenpted, but the district court held that those
clainms were preenpted, and the plaintiffs do not appeal that determnination
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of concern.”3® The existence of a TRO does not transform conduct
constituting a work-stoppage, and therefore central to federal
| abor relations law, into conduct falling outside of the anbit of
Garnon. W note also that any effort to characterize this suit as
arising out of a violation of the TRO encounters an additional
bl ockade—+the plaintiffs are not entitled to any renedy for

violation of a TROto which they are not a party.?3!

11
The APA al so argues that the plaintiffs’ clains are preenpted
by the Airline Deregulation Act. Since we have concluded that
those clains are Garnon preenpted, we need not reach the question

of ADA preenption.

|V
Because the plaintiffs’ state law clains of tortious
interference with contract are Garnon preenpted, we REMAND this
case to the district court and instruct that the clainms be

DI SM SSED wi t h prej udi ce.

%0 Lockridge, 403 U.S. at 292 (enphasis added) (applying Garnon preenption
to a state law claim for breach of contract arising out of a wunion's
di scrimnation against the plaintiff).

31 Nort hside Realty Associates, Inc. v. United States, 605 F. 2d 1348, 1356-
57 (5th CGr. 1979) (holding that conpensatory danmages for nonparties coul d not
be granted as part of Governnent’s renmedy in civil contenpt proceedi ng agai nst
real estate corporation).
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