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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The primary i ssue at hand is whether an in remaction brought
by an anbassador in a representative capacity constitutes an action
“agai nst” that anbassador, so that a federal district court has
subj ect matter jurisdiction pursuant to 28 U. S.C. 8§ 1351 (“ori gi nal

jurisdiction, exclusive of the courts of the States, of all civil

District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



actions and proceedings against”, inter alia, anbassadors). For
| ack of such jurisdiction, the district court dismssed this inrem
action, seeking declaratory and injunctive relief and brought by
t he Hashem te Kingdom of Jordan (Jordan), through its Anbassador.
Jordan clainms subject matter jurisdiction pursuant to 8 1351, as
wel | as on several other grounds. AFFI RVED

| .

In 1999, through its Anbassador, Jordan instituted this action
wth a “Conplaint for Action In Reni, seeking declaratory and
injunctive relief. The conplaint stated: a Boeing 727-200
Aircraft, Serial No. 21010 (Aircraft), that had been sequestered by
the Sheriff of Tarrant County, Texas, was subject to Jordan’'s
immunity as a foreign sovereign; and any sequestration violated
t hat sovereignty and nust be dissol ved.

A

The conplaint alleges the following: |In Cctober 1992, R faat
Al Assad of Syria, then owner of the Aircraft, had it transported
to Jordan. Al Assad is the father of the president of Layale
Enterprises, S. A, a Pananmanian conpany. The Aircraft was
registered in the Cayman Islands. Wile the Aircraft remained in
Jordan, Alia/The Royal Jordanian Airlines Corporation (Royal
Jordani an), an entity wholly owned by Jordan, had several contacts

wth Layale's representatives concerning necessary repairs to the



Aircraft. Royal Jordanian also issued charges for fees and
estimates for necessary repair and nmai ntenance worKk.

After the Aircraft had been in Aman for two years, Jordani an
officials estimated it would cost in excess of $2 mllion for
service, repairs, accunul ated rental charges, and ot her expenses to
satisfy mninmum airworthiness requirenents. Soon after this
estimate was nade, Al Assad gifted the Aircraft to Jordan (around
m d- 1994) .

Jordan ultimtely conveyed the Aircraft to HRH Prince Tal al
bin Mohamed and HRH Princess Ghida Talal (the alleged owners).
The all eged owners are nenbers of Jordan’s Royal Famly and al so
are, and were at all relevant tines, accredited diplomats to the
United States. They planned to use the Aircraft for travel
associated with their official duties as diplomats and nenbers of
the Royal Famly.

In md-1996, Jordan’s Cvil Aviation Authority issued to the
al l eged owners a tenporary registration for the Aircraft. (Layale
asserts that the Aircraft continues to be registered in the Cayman
| sl ands and has never been deregistered.)

Several nonths earlier, in March 1996, the alleged owners
entered into an “Operating Agreenent” with Arab Wngs Co. Anman.
Arab Wngs is a wholly owned subsidiary of Royal Jordanian.
Therefore, Jordan owns Arab Wngs through Royal Jordani an. The
contract was renewed in April 1997. (The renewed contract is in
the record; it expired a year later, in April 1998.)
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In February 1996 (prior to entering into the March 1996
Qperating Agreenent with Arab Wngs), the alleged owners had
entered into a |lease agreenent with HMS Aviation concerning the
Aircraft. (HM5 Aviation, a Jordanian conpany, has offices in
Jordan and Engl and.)

Under the terns of that | ease agreenent, the alleged owners
agreed to provide the Aircraft to HVMS Avi ati on, and HVS Aviation in
turn agreed to undertake certain enhancenents and repairs on behal f
of the all eged owners and operator. Pursuant to its |ease, and in
fulfillment of 1its agreenent to renovate and refurbish the
Aircraft, HVS Aviation brought the Aircraft to the United States
for servicing at Meacham Field, Fort Wrth, Texas.

In April 1997, while the Aircraft was |ocated at Meachem
Field, Layale initiated litigation in Texas state court in Tarrant
County. Layale clainmed ownership of the Aircraft and sought a
judgnent for title and possession. Jordan was not a naned
defendant. Layale obtained an ex parte wit of sequestration for
the Aircraft on the basis of a $5,000 bond. The wit remains in
effect.

HVE Aviation, the |essee, nade a special appearance in the
state court proceedings solely to contest personal jurisdiction.
In May 1997, HVS Avi ation renoved the action to federal court based
on clained federal question jurisdiction pursuant to 28 U S. C. 8§

1331 (“The district courts shall have original jurisdiction of al



civil actions arising under the Constitution, |laws, or treaties of
the United States.”). In this regard, HMS Aviation asserted that
Layal e’ s conpl ai nt rai sed substantial federal questions relatingto
the conduct of foreign relations. Layale’s notion to remand was
granted that July. Layale Enters., S.A v. HVS Aviation, No. 4:97-
CV-390-A (N.D. Tex. 21 July 1997) (unpublished).

Alnost a year later, in April 1998, the state court ruled:
HVE Aviation was not subject to personal jurisdiction; but the
court had in remjurisdiction over the Aircraft. Therefore, the
state court dismssed HMS Aviation but retained in rem
jurisdiction. HVS Aviation filed an interlocutory appeal,
contesting such jurisdiction.

That appeal was pending when, in August 1998, Jordan
intervened to assert foreign sovereign imunity as an absol ute
jurisdictional bar to any judicial proceeding in the United States
regarding the Aircraft operated by Jordan’s wholly-owned
instrunentality, Arab Wngs, and owned by nenbers of the Roya
Fam |l y. Pursuant to 28 U S . C 8§ 1441(d), Jordan imredi ately
renoved the case to federal court. That sane day, it noved to
di sm ss, pursuant to Federal Rule of Cvil Procedure 12, asserting:
Layale’s clainms for title and possession were barred by sovereign
imunity; and dism ssal was mandated by the doctrines of Act of
State and forum non conveniens. The notion was supported by: a

decl aration by Jordan’s Anbassador to the United States; copies of



the Aircraft’s Jordanian registration; and the agreenents between
the alleged owners, Arab Wngs, and HMS Aviation, regarding the
owner shi p, operation, and | ease of the Aircraft.

In early 1999, the district court sua sponte renmanded t he case
to state court, pursuant to 28 U S.C. § 1447(c), ruling it | acked
jurisdiction under 28 U. S.C. 8 1330 (original jurisdiction for
certain actions against foreign states; discussed infra) because:
Layal e’s petition did not nane Jordan as a party; and, therefore,
the action was not “against” a sovereign. Jordan’s Rule 59(e)
noti on was deni ed.

Jordan sought mandanus fromour court and appeal ed. Mandanus
was denied. |In Re Hashem te Kingdom of Jordan, No. 99-10581 (5th
Cr. 8 June 1999) (unpublished). And, in Decenber 1999, pursuant to
28 U.S.C. § 1447(d), our court dism ssed the appeal for |ack of
appel late jurisdiction. Layale Enters., S.A v. HMS Aviation, No.
99-10632 (5th Cr. 3 Dec. 1999) (unpublished).

B

Shortly after the dismssal of its appeal, Jordan filed this
action, maki ng the above descri bed all egati ons and giving noticeto
Layale as a potentially interested party. Layal e responded by
moving to dismss for lack of subject matter jurisdiction and for
failure to state aclaim and, in the alternative, Layal e noved for
abstenti on. It also noved to strike the affidavit of Jordan’s

Anbassador filed in support of the conplaint.



I n January 2000, Jordan entered a special appearance in the
| ong pending state court action (filed in April 1997). It did so
in order to chall enge subject matter jurisdiction. The state court
stayed that proceeding pending resolution of the jurisdictiona
issues in this federal action.

That August, the federal district court granted Layale’s
motion to dismss this action for Jlack of subject mtter
jurisdiction. It concluded: neither the Declaratory Judgnent Act,
the Foreign Sovereign Inmunities Act (FSIA), nor 28 U. S.C. § 1251,
8§ 1330, or 8§ 1351 provided federal subject matter jurisdiction.

1.

A district court dismssal for lack of subject matter
jurisdiction is reviewed de novo. E.g., John G & Marie Stella
Kenedy Mem| Found. v. Mauro, 21 F.3d 667, 670 (5th Cir.), cert.
denied, 513 U S. 1016 (1994). It goes w thout saying that federal
courts are courts of limted jurisdiction.

Article I'll of the Constitution of the United States provides
that “[t]he judicial Power ... shall be vested in one suprene
Court, and in such inferior Courts as the Congress may fromtine to
time ordain and establish”. UsS Const. art. I, 8§ 1. “The
judicial Power shall extend to all Cases, in Law and Equity,
arising under [the] Constitution, the Laws of the United States,
and Treaties nmade, or which shall be nmade, under their Authority;

—[and] to [, inter alia,] all Cases affecting Anbassadors, other



public Mnisters and Consuls.” 1d. § 2. “In all Cases [,inter
alia,] affecting Anbassadors, other public Mnisters and Consul s,
the suprenme Court shall have original Jurisdiction.” Id.

It is nore than well established that Congress has plenary
authority to regulate federal court jurisdiction and can w thhold
such jurisdiction at its discretion. See Doleac v. Mchal son, 264
F.3d 470, 492 (5th Cr. 2001); see also Kline v. Burke Constr. Co.,
260 U.S. 226, 234 (1922); Cary v. Curtis, 44 U S. 236, 245 (1845).
“Courts created by statute can have no jurisdiction but such as the
statute confers.” Sheldon v. Sill, 49 U S. 441, 449 (1850). 1In
short, there nust be a statutory basis for the district court’s
jurisdiction over the clains asserted by Jordan.

Seeki ng a decl aratory judgnent is an appropriate nmechani smfor
obtaining a determnation of imunity. See FED. R CQv. P. 57, adv.
comm note (“The exi stence or non-exi stence of any right, duty,
or immunity ... nmay be declared.”); see also In the Matter of RO
Grande Trans., Inc., 516 F. Supp. 1155, 1157 (S.D.N. Y. 1981)
(expl ai ning that conpany filed claimfor declaration it was i nmune,
under provisions of FSIA from jurisdiction of the state and
federal courts of United States). On the other hand, the
Decl aratory Judgnent Act, 28 U S.C. 8 2201 et. seq., does not
provide a federal court with an independent basis for exercising
subject-matter jurisdiction. See Gaar v. Qirk, 86 F.3d 451, 453

(5th Gr. 1996) (“A petition for a declaratory judgnent concerning
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federal law is not sufficient to create federal jurisdiction;
hence, the rel evant cause of action must arise under sone other

federal law.” (internal quotation marks omtted)).

Li kewi se, as Jordan acknow edges, the FSIA 28 U S.C 8§ 1602
et. seq., does not vest federal courts wth subject matter
jurisdiction by creating an i ndependent cause of action. See Boxer
v. Gottlieb, 652 F. Supp. 1056, 1060 (S.D.N.Y. 1987) (“The [FSIA]
was not intended to create a new federal cause of action; instead
it provides access to the federal courts for the resolution of
ordinary | egal disputes involving a foreign sovereign.”).
Additionally, the related grant of jurisdiction found in 28 U S. C
8§ 1330, discussed below, confers jurisdiction only over “any claim
for relief in personanf that is against a foreign state, not over
in remactions.

I nstead, the FSIA provides the sole basis for obtaining in
personamjurisdiction over a foreign state. Argentine Republic v.
Amerada Hess Shipping Corp., 488 U. S. 428, 443 (1989). I n
conjunction with the FSIA, federal courts have jurisdiction over
civil actions against “a foreign state ... as to any claim for
relief in personamwth respect to which the foreign state i s not
entitled to imunity under [28 U.S.C. 88] 1605-1607 ... or under
any applicable international agreenent”, 28 U S. C. 8§ 1330(a), and
“[plersonal jurisdiction over a foreign state ... as to every claim

for relief over which the district courts have jurisdiction under



subsection (a) where service has been nmade under [28 U S. C §]
1608", 28 U.S.C. § 1330(b). See also 28 U S.C. § 1604 (“[A]
foreign state shall be immune fromthe jurisdiction of the courts
of the United States and of the States except as provided in [28
US C 88 1605 to 1607".). “Thus, personal jurisdiction, |ike
subject-matter jurisdiction, exists only when one of the exceptions
to foreign sovereign inmunity in 88 1605-1607 applies”. Argentine
Republic, 488 U. S. at 435 n. 3.

A “foreign state” includes “a political subdivision of a
foreign state or an agency or instrunentality of a foreign state”,
defined as:

any entity —

(1) which is a separate |egal person,
corporate or otherw se, and

(2) which is an organ of a foreign state or

political subdivision thereof, or a mgjority

of whose shares or other ownership interest is

owned by a foreign state or politica

subdi vi si on thereof, and

(3) which is neither a citizen of a State of

the United States as defined in section

1332(c) and (d) of this title, nor created

under the laws of any third country.
28 U.S.C. §8 1603(b). “[A]llthough a party claimng FSIA i nmunity
retains the ultimate burden of persuasion onimmnity, it need only
present a prinma facie case that it is a foreign state; and, if it
does, the burden shifts to the party opposing immunity to present

evi dence that one of the exceptions to imunity applies”. Kelly v.
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Syria Shell Petroleum Dev. B.V., 213 F.3d 841, 847 (5th Cr.),
cert. denied, 531 U S. 979 (2000).

Needl ess to say, this case is quite unusual. Examning the
“Interest” asserted by Jordan assists in deciding whether subject
matter jurisdiction is |acking.

A

Feder al courts may only adjudicate actual cases or
controversies. U S. Const. art. |11, 8 2. The Article Ill doctrine
of standing exists, in part, to prevent a litigant from raising
another’s legal rights. See Allen v. Wight, 468 U S. 737, 750-51
(1984); Valley Forge Christian College v. Anmericans United for
Separation of Church and State, Inc., 454 U S. 464, 474-75 (1982);
see also, e.g., Lujan v. Defenders of Wldlife, 504 U S. 555, 560-
61 (1992) (Standing requires aninjury in fact, a causal connection
between the injury and the defendant’s conduct, and a I|ikelihood
that a judicial decision will redress the injury.). A party
seeking judicial review nust show “nore than an injury to a
cogni zable interest. It requires that the party seeking review be
hi msel f anong the injured”. Sierra Cub v. Mrton, 405 U S. 727
734-35 (1972).

In district court and here, Layale has clained |ack of
standi ng, questioning what “interest” Jordan asserts in the
Aircraft. Layal e mai ntai ns: Jordan’s only interest is in the

Operating Agreenent (between the alleged owners and Arab W ngs);
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and sovereign i munity does not attach to such an insignificant and
attenuated interest, because such imunity does not apply to
property the sovereign did not own, possess, or control at the tine
the court assuned jurisdiction over that property.

The interest Jordan is asserting is not nmade clear by its
briefs or conplaint, which repeatedly nake statenents such as
“Layal e has asserted a title interest in the Aircraft in which
[Jordan] holds a sovereign interest”. It appears that the
sovereign interest at issue is that enbodied in the Operating
Agr eenent . At oral argunent, when asked whether the interest
Jordan asserts is that in the Operating Agreenent, Jordan’s counsel
stated it was. And, in its briefs, Jordan characterizes Layale’s
position as being that Jordan cannot have a sovereign interest
apart froman interest intitle. Jordan does not nmaintain that it
is asserting the alleged owners’ title and ownership interest:
“[T]he FSIA provides imunity to a foreign state to protect its
interests (i.e.[,] the integrity of its sovereignty) and is not
limted to asserting nere title interests”.

Jordan asserts: itsinterest inthe Aircraft is precisely the
question, that by claimng imunity, it seeks to avoid litigating;
and deciding its interest would reach the nerits of the case
Layal e counters that a nere assertion that integrity of a sovereign
is at issue, without nore, is insufficient to create imunity.

Al t hough the alleged interest in the Qperating Agreenent my be
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nmore”, at issue is whether, if it is, the alleged interest rises
to the level of “property” sufficient to create foreign sovereign
i mmunity under 8 1609.°2

In any event, we need not decide standing vel non. A nore
certain resolution lies through the issue of subject matter
jurisdiction.

B

Jordan presents several alternative bases for subject matter

jurisdiction. Each fails.

2The provision under which Jordan clains imunity, 28 U S.C
8 1609, provides:

Subject to existing international agreenents
to which the United States is a party at the
time of enactnent of this Act the property in
the United States of a foreign state shall be
i mune from attachment arrest and execution
except as provided in sections 1610 and 1611
of this chapter.

28 U.S.C. § 1609. Qur research has revealed no cases defining
“property” as used in 8 1609. Although the |egislative history of
8§ 1605 of the FSIA explains that “arrest or attachnment nust, under
section 1609, be immediately dissolved when the foreign state
brings tothe court’s attentionits interest in the vessel or cargo
and, hence, its right to imunity fromarrest”, HR Rer. No. 94-
1487, at 21-23 (1976), reprinted in 1976 U. S.C.C. A N. 6604, 6620-21
(interpreting FSIA 88 1609 and 1605(b)), the only “interest”

mentioned in that paragraph is that of ownership. 1d. (“vessels or
cargo of a foreign state”, “the ownership of the vessel in
gquestion”, “foreign state’'s ownership”). And, the legislative
hi story of § 1609 nentions only “the property of a foreign state”,
“foreign governnent property”, “property of a foreign sovereign”,
and “foreign governnent assets”. |d. at 6625-26
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1
The first basis clained is 28 U S.C. § 1251. That section
provides, inter alia:

(b) The Suprene Court shall have original but
not exclusive jurisdiction of:

(1) Al actions or proceedings to which
anbassadors, other public mnisters, consuls,
or vice consuls of foreign states are
parties|.]
28 U S.C. § 1251(b). This is in contrast to subpart (a), which
vests the Suprenme Court with “original and exclusive jurisdiction
of all controversies between two or nore States”. 1d. (a).

The 1948 revisions, <codified as 8§ 1251, provided, in
subsection (a)(2), for exclusive jurisdiction in the Suprene Court
over actions brought against anbassadors and mnisters; in
subsection (b)(1), for original, but not exclusive, jurisdictionin
the Suprenme Court over actions brought by such anbassadors and
mnisters and to which consuls were parties. 28 U S. CA § 1251
note (1993) (Revision Notes and Legislative Reports; 1948 Acts).
The 1978 anmendnents to 8 1251 struck subsection (a)(2) and repl aced
the “brought by” |anguage in subsection (b)(1) with “to which
anbassadors ... are parties” (the current |anguage). See 28
US CA 8§ 1251 note (1993) (Revision Notes and Legislative
Reports; 1978 Anendnents).

The purpose of that revision was to allow district courts to

exercise concurrent jurisdiction “in those i nstances where foreign
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anbassadors, nenbers of diplomatic mssions, or nenbers of their

famlies will be subject to suit in the courts of the United
States”. S. Rep. No. 95-1108, at 6 (1978), reprinted in 1978
US CCAN 1935, 1946 (interpreting 8 1251). In sum the 1978

revisions did not alter the Suprenme Court’s jurisdiction but nerely
allowed for non-exclusive jurisdiction over actions involving
anbassadors, mnisters, and consuls of foreign nations.

Therefore, 8§ 1251 addresses only the Suprenme Court’s original
jurisdiction. It does not, by inplication, confer subject matter
jurisdiction on a federal district court. See Chio v. Wandotte
Chens. Corp., 401 U.S. 493, 499 n.3 (1971) (noting § 1251(b) did
not confer jurisdictionon district courts and stating that anot her
statute nust provide the basis for jurisdiction in such cases).

Along this line, and as discussed in the earlier referenced
1948 Acts note to 8§ 1251, a nore specific provision regarding the
original jurisdiction of district courts over civil actions in
which foreign officials are parties is found in 28 U S. C. § 1351.
See 28 US CA 8 1251 note (Revision Notes and Legislative
Reports; 1948 Acts) (“Section 1351 of this title gives to United
States district courts, exclusive of the courts of the States
jurisdiction of civil actions against such consuls and vice
consuls.”).

2.
Accordingly, Jordan also seeks shelter under the above

referenced 8 1351. It provides:
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The district courts shall have original

jurisdiction, exclusive of the courts of the

States, of all civil actions and proceedi ngs

against — ... nenbers of a m ssion.
28 U.S.C. 8§ 1351 (enphasis added). Layale does not contest that
Jordan’ s Anbassador, who brings this action on behalf of Jordan, is
t he head of a m ssion.

a.

Whet her Jordan is correct that an action can be “against” an
anbassador if he brings it in a “defensive” position is discussed
infra in part 11.B. 2.b. In any event, 8§ 1351 appears to
contenplate an action involving an anbassador in his individual,
not representative, capacity. Likew se, our research reveals no
cases considering 8 1351 in which an anbassador was a party only in
a representative capacity.

It seens inconceivabl e that Congress intended 8 1351 to apply
to decl aratory actions brought by an anbassador in a representative
capacity. “It has long been the |aw that the consul ar agents of
nations are to be accorded the right to appear in our courts to
protect their nationals and their nationals’ property”; their role
isnot [imtedto protecting the rights of foreign sovereigns. The
Maret, 145 F.2d 431, 438 (3d Cr. 1944) (citing The Bell o Corrunes:
The Spani sh Consul, Claimant, 19 U S. (6 Weat.) 152 (1821)). Wre
we to hold that 8 1351's jurisdiction extends, as Jordan contends,
to cover a declaratory action brought by an anbassador in a

representative capacity, then an anbassador suing to protect the
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rights of a national m ght automatically be able to renove the case
to federal court.

No relief “against” the Anbassador is sought in either this
action or the underlying state-court proceedi ng. Watever interest
of Jordan in the Aircraft nmay be at issue, it is not an interest
held by Jordan’s Anbassador. Therefore, jurisdiction is also
| acki ng under § 1351.

b.

One point highlighted by the district court was that this in
rem action was brought by, rather than against, the Anbassador.
Based on our conclusion that the district court |acks jurisdiction
because the Anbassador brought the action in his representative
capacity, we need not further analyze jurisdiction under 8 1351.
In the alternative, and because the parties focused on the
definition of “against”, we address it.

Jordan clainms 8§ 1351 “nmakes clear that a party need not be a
defendant for a case to be ‘against’ it”. The plain |anguage of §
1351 does not neke this clear; far fromit. See 28 U S.C. § 1351
(“all civil actions and proceedings against — ... nenbers of a
m ssion” (enphasis added)). And the case law to which Jordan
anal ogi zes its position is largely unhel pful.

Jordan asserts that, “in Leiter [Mnerals, Inc. v. United

States, 352 U.S. 220 (1957)], the Suprene Court held that a

sovereign may file its own federal in remaction to adjudicate its
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rights in property when it acts in a defensive posture, even though
a state court proceeding initiated prior to the federal action was
pendi ng. . .. The sovereign defensive position that the Suprene
Court acknow edged in Leiter to protect the federal governnent’s
‘superior federal interests’ logically extends to foreign
soverei gns such as [Jordan]”.

In Leiter, the United States brought an action in rem to
obtain federal declaratory relief regarding its title to m neral
rights. Leiter, 352 U S. at 228. Leiter Mnerals had previously
brought an action in state court against mneral |essees of the
United States seeking to be decl ared owner of mneral rights under
| and owned by the United States. 1d. at 221. Simlar to Layale’'s
not suing Jordan in the pending state court action, Leiter Mnerals
did not nane the United States as a defendant. 1d. at 222. The
United States then brought a federal declaratory action against
Leiter and others to quiet title in the mneral rights and for a
prelimnary injunction restraining Leiter from prosecuting its
action in state court. 1d. at 223.

At issue on appeal was the application of the Anti-Injunction
Act, 28 U.S.C. 8§ 2283; the Supreme Court affirmed the injunction
granted by the district court. 1d. at 224. The holding of Leiter
is that the Anti-Injunction Act does not apply to suits brought by
the United States. ld. at 225-26 (“The frustration of superior

federal interests that would ensue from precluding the Federal
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Governnent fromobtai ning a stay of state court proceedi ngs except
under the severe restrictions of 28 U S.C. § 2283 ... would be so
great that we cannot reasonably inpute such a purpose to Congress
from the general |anguage of 28 U S C § 2283 ... alone.”).
Central to the decision was that only a federal court could
determne the title of the United States to the mneral rights.
ld. at 226 (citing 28 U S.C. 8§ 1345 and United States v. Lee, 106
U S. 196 (1882)).

The Court did state that, in attenpting to protect its
property rights, “the position of the United States is essentially
a defensive one [and therefore] it should be permtted to choose
the forumin th[e] case, even though the state |litigation has the
el enrents of an action characterized as quasi inrenf. |Id. at 228
(enphasi s added). The Court nmade that statenent, however, only in
passi ng and as part of its conclusion that the injunction had been
properly granted. ld. at 226-28. Any extension of the “Leiter
doctrine” has involved the application of the Anti-Injunction Act
or anot her instance in which the federal governnent was found “nore
justified in seeking a federal forum than a private litigant”.

United States v. Comonwealth of Pa., Dep’'t of Envtl. Res., 923

F.2d 1071, 1078 (3d Cir. 1991).°3 Jordan has asserted the Leiter

3For exanple, concerning the Anti-Ilnjunction Act, the Suprene
Court extended the holding of Leiter to exenpt actions brought by
f ederal governnment agencies fromthe prohibition against injunctive
relief. NLRB v. Nash-Finch Co., 404 U S. 138, 146-47 (1971). As
anot her exanple, several circuit courts have extended the Leiter
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doctrine applies to this action. But neither Leiter nor any of the
extensi ons had anything to do with the definition of “against” as
used in 8§ 1351. It is true that, to a certain extent, any party
that brings a declaratory action seeking to protect its interests
can be said to sue in a “defensive” posture. This, however, does
not necessarily satisfy a statutory requirenent that a proceeding
be “against” that party. Even assunming Jordan is in a defensive
posture in this declaratory action, 8 1351's “agai nst” requirenent
has not been net.
3.

As discussed supra, the FSIA does not create jurisdiction
Jordan acknow edges this, yet asserts that “the FSIA as well as
the federal common | aw of foreign relations, present the court with
cogni zabl e federal questions for which subject matter jurisdiction
is conferred by 28 U.S.C. 8§ 1331 for cases or controversies arising
under the laws of the United States”.

a.

exception to cases in which the United States is a party asserting
a public interest other than federal title to property. See, e.g.,
Machesky v. Bizzell, 414 F.2d 283, 290-91 (5th Cr. 1969) (hol ding
public interest in First Arendnent even greater than that in United
States’ property rights, therefore extending Leiter to hold that
“where i nportant public rights to full dissem nation of expression
on public issues are abridged by state court proceedings, the
principles of comty enbodied in 8§ 2283 nust yield”); United States
v. Wod, 295 F.2d 772, 779 (5th G r. 1961) (extending Leiter to
hold Anti-Injunction Act inapplicable when United States sues on
behalf of <class of private citizens asserting highest public
interest (voting rights) and seeks to enjoin state crimna
proceedi ngs), cert. denied, 369 U S. 850 (1962).
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Concerning the FSI A Jordan points to 28 U.S.C. § 1609, quoted

in note 2, supra. Again, that section states:

Subject to existing international agreenents

to which the United States is a party at the

time of enactnent of this Act the property in

the United States of a foreign state shall be

i mune from attachnment arrest and execution

except as provided in sections 1610 and 1611

of this chapter.
28 U.S.C. 8 1609 (enphasis added). The right to be free from
attachnent, however, concerns FSIA inmunity (28 U S.C. 88 1602-
1611) and is not an independent cause of action that would fal
under 8§ 1331 (federal question).*

b.

Jordan’s claimthat a 8§ 1331 federal question arises out of
the “federal common | aw of foreign relations” appears to be quite
simlar to, if not the sane as, that nmade in 1997 by HVMS Avi ation
as the basis for its unsuccessful renoval of the Layale state court
action to federal court. There, claimng 8 1331 jurisdiction, HVS
Avi ation presented this point as the requisite federal question.
See supra at 4-5.

Jordan did not, however, raise this issue in district court.
It goes wthout saying that this point should have been first

presented there, so that it could have been properly and conpl etely

devel oped. For exanple, factual developnent may have been

‘W need not reach Layale’'s contention that sequestration of
property does not fall under § 1609.
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necessary. It is far too late in the day to raise this point.
Therefore, we decline to address this issue for the first time on
appeal . See, e.g., Agrilectric Power Partners, Ltd. v. Entergy
@Qulf States, Inc., 207 F.3d 301, 304 n.7 (5th Gr. 2000); cf.
Dol eac, 264 F.3d at 492 (we will entertain | egal issues raised for
the first tinme on appeal “in extraordinary instances ... to avoid
a mscarriage of justice” (quoting Bayou Liberty Ass'n, Inc. v.
United States Arny Corps of Eng’'rs, 217 F.3d 393, 398 (5th Gr.
2000))).
L1l
For the foregoing reasons, the dismssal of this action is

AFF| RMED.
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