IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10921

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
vVer sus
TOMMY HOMRD STRI CKLI N,

Def endant - Appel | ant.

Appeals fromthe United States District Court for the
Northern District of Texas, Wchita Falls Division

May 1, 2002
Before JOLLY, JONES and BARKSDALE, Circuit Judges.

PER CURI AM

This case presents a claimunder 28 U S. C. 8§ 2255, brought by
Tonmy Howar d Stricklin. He al | eges t hat he recei ved
constitutionally ineffective assistance of counsel because his
counsel failed to raise crucial objections during sentencing. W
agree and vacate his sentence.

In particular, we hold that the attorney’'s perfornmance at
sentencing did not fall within the “wde range of reasonable

prof essi onal assistance.” See Strickland v. Washi ngton, 466 U S




668, 689 (1984). We further hold that this constitutionally
deficient performance resulted in prejudice. Accordingly, because
Stricklin was denied the constitutional right to effective
assi stance of counsel, we vacate the judgnent of the district court
dism ssing Stricklin's 8§ 2255 notion, vacate Stricklin s sentence,
and remand for resentencing not inconsistent with this opinion.
I

We briefly sketch out the background facts: |n Cctober 1993,
Stricklin agreed to set wup a laboratory to manufacture
net hanphetam ne.! Through a confidential infornmant, agents from
the DEA delivered Stricklin chenmicals and gl assware.? The agents
then obtained a search warrant for Stricklin's residence.
Execution of the warrant reveal ed a net hanphetam ne | aboratory in
Stricklin's shed. The | aboratory was al nost entirely conposed of
the chem cal s and gl assware the agents had previously delivered to
Stricklin. In the lab, the agents found a triple-neck flask

contai ni ng a detectabl e anount of phenyl acetone (P2P), which is an

!According to the Justice Departnment, nethanphetam ne (“nmeth”)
“is a dangerous, sonetines |ethal and unpredictable drug. Meth is
al so known as speed, ice, and crystal. Like cocaine, nmeth is a
potent central nervous system stinmulant. Meth represents the
fastest growing drug threat in Anerica today.” See United States
Justice Departnent, Drug Enforcenent D vision, Methanphetam ne,
(visited March 24, 2002) <http://ww. usdoj . gov/ dea/ concern/ net h. ht n»
(enphasis in original).

2Stricklin later testified that he intended to ruin the
chemcals to get the word out that he was inconpetent at
manuf act uri ng nmet hanphetam ne. According to Stricklin, by show ng
a lack of skill, he could get the drug world to “l eave himal one.”
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i nput in the production of nethanphetam ne. The agents al so found
a contai ner of phenylacetic acid (PA), which is an input in the
producti on of P2P.

A jury convicted Stricklin on two related counts: possession
wth the intent to manufacture 2500 mlliliters of P2P (Count 1),
and second, possession of a listed chemcal, PA wth intent to
manuf acture net hanphetamne (Count 11). The district court
sentenced Stricklin to (1) a 188 nonth prison termunder Count 1I;
(2) a 120 nonth prison term under Count 1l, which was to run
concurrent to his 188 nonth sentence; (3) a five year term of
supervi sed rel ease; and (4) a $100 special assessment. On direct
appeal, we affirmed Stricklin’s conviction and sentence. Although
Stricklin raised a claimof ineffective assistance of counsel, we
did not address this claim because of an inadequately devel oped
record. W dismssed this claimw thout prejudice.

Stricklin filed a petition for collateral relief under 28
US C § 2255 The district court denied the petition and
Stricklin' s request for a COA. However, we granted Stricklin a COA
on two issues: (1) whether he was denied effective assistance of
counsel because his attorney failed to challenge the district
court’s finding that he possessed 2,500 mlIliliters of P2P;, and (2)
whet her he was deni ed effective assistance of counsel because his
attorney failed to challenge the district court’s finding that he

possessed at | east two kil ograns of PA



W now turn to examne the two issues certified for appeal.
|1
We review factual findings underlying the denial of a § 2255
motion for clear error and concl usions of |aw de novo. See United

States v. Faubion, 19 F.3d 226, 228 (5th Gr. 1994) (citations

omtted). To prevail on his ineffective assistance of counsel
claim Stricklin nmust show that (1) his counsel’s performance fel
bel ow an “objective standard of reasonableness” and (2) he was

prej udi ced by his counsel’s deficient performance. Strickland, 466

U S at 687-88.

Stricklin argues that his counsel was ineffective because he
failed to object to the quantity of P2P that was used in the
conput ation of his sentence. Because of this failure to object, on
direct appeal we presumably® reviewed his “quantity-based”
sent enci ng chal | enge under the plain error standard i nstead of the

nmore |l enient clear error standard. See United States v. Hunphrey,

7 F.3d 1186, 1189 (5th Gr. 1993). W nust observe at the outset
that it is a cunbersone task to determ ne the proper sentence for
a conviction for the possession with intent to nmanufacture a
conpound and m xture containing P2P. The sentencing court nust
first deduct fromthe quantity of chemcals seized the materials
that “nust be separated fromthe controll ed substance before the

control | ed substance can be used.” Application Note 1, U S.S.G 8§

3The unpublished opinion does not reflect the standard of
review we applied on direct appeal.
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2D1.1; see United States v. Levay, 76 F.3d 671, 673 (5th Cr. 1996)

(“Under the anended guideline, only the actual weight of the
controll ed substance is applied in calculating the base offense
level [.]"). The court then nust convert the weight of the
remai ning chemcals into an equival ent wei ght of marijuana using
the drug equivalence tables found in 8 2D1.1 of the sentencing
guidelines. Finally, the court nust apply the base offense |evel
for the equivalent weight of marijuana. See U S S.G § 2D1.1(c).

Here, the court concluded that Stricklin s Count | offense
involved 2,500 mlliliters of P2P and conputed his sentence
accordingly. At trial, the evidence showed that the flask the DEA
agents seized from Stricklin's shed did not <contain pure
phenyl acet one. Instead, the flask contained a mxture of
subst ances. A chem st for the governnment testified that the
m xture contained 1.4 mlligrans of P2P per milliliter of the
m xt ure. The district court did not -- as required by the
sentencing guidelines -- subtract fromthe P2P m xture the vol une
of non-usabl e byproduct. See Application Note 1, U. S.S. G § 2D1. 1.
If the district court had done so, Stricklin argues that his
sentence woul d have been based on 3,500 mlligrans of P2P rather
than 2,500 mlliliters of P2P.*

The governnment argues that there is no evidence in the record

“Thi s figure results from t he foll ow ng
14 milligranms
mililiter

2500 mlilitersx =3500mIligrans

cal cul ati on:



that supports a finding that the flask contai ned any waste product
what soever. W do not find this argunent persuasive. Under the
gui delines, the weight of the m xture cannot include “materials
that nust be separated from the controlled substance before the
control | ed substance can be used.” 1d. The governnent’s chem st
testified that the m xture was approxi mately 1/ 1000 part P2P -- the
needed input in the manufacture of nethanphetam ne. It follows
that the remainder of the mxture (999/1000 part) had to be
separated before Stricklin could use the m xture. See Levay, 76
F.3d at 673 (“The waste water referred to in the anendnent
comentary is but one exanple of the type of disposable materi al
that may not be conputed in the weight calculated [for the purpose
of sentencing].”). Accordingly, the sentencing court clearly erred
inconcluding that Stricklin s offense involved 2500 miIliliters of
P2P. °

Gven this fact, there are three reasons why Stricklin's

sentencing counsel’s performance did not neet the Strickland

obj ecti ve reasonabl eness standard. First, the anmendnent to the
guidelines at issue (defining what materials the court should

excl ude before weighing an illicit mxture) becane effective about

°'n the alternative, the governnent contends that the flask
actually contained 3500 mlliliters of a mxture. Based on this
contention, the governnent argues that to conply wth the
sentencing guidelines (i.e., to ensure that the weight of the
m xture did not include non-usable substances) it reduced the
vol une of the m xture by 28 percent. The governnent concedes that
the record does not support this argunent. Accordingly, we see no
need to consider the argunent.



19 nmonths before Stricklin’ s sentencing. See U S S.G App. C
Andt . 484 (effective Novenber 1, 1993). Second, by the tine of the
sent enci ng, we had consi dered t he anendnent and hel d t hat waste and
ot her non-consunmabl e substances should be excluded before the
remai ni ng quantity of the controll ed substance i s used to cal cul ate

a sentence. See United States v. Mms, 43 F.3d 217, 220-21 (5th

Cir. 1995); United States v. Towe, 26 F.3d 614, 617 (5th Cr.

1994); Levay, 76 F.3d at 673. Third, the amount of P2P directly
determned Stricklin s sentence. Accordingly, reasonable counse

woul d have brought the quantity-based argunent to the attention of
the sentencing court. In short, this neglected argunent was
obvi ous, solid, and based on directly controlling precedent. See

United States v. WIlianson, 183 F. 3d 458, 463 (5th Gr. 1999). W

therefore hold that the defendant has successfully established the

first prong of the Strickland test.

We now turn our attention to the prejudice conponent of the
Strickland test. It is clear that because Stricklin's counse
failed to object to the quantity of P2P at sentencing, we applied
the stringent plain error standard of review on direct appeal. It
is also clear that -- in the light of the reasoning given above --
if Stricklin had |odged an objection at sentencing, on direct
appeal, we would have vacated his sentence based on both an
incorrect application of the sentencing guidelines and a clearly

erroneous finding of fact (i.e., the quantity of P2P). See United



States v. Alarcon, 261 F.3d 416, 423 (5th Gr. 2001) (“[We review

the trial court’s application of the United States Sentencing
Guidelines de novo and its factual findings for clear error.”)

(citation omtted), cert. denied, 122 S.C. 854 (2002).

To prove prejudi ce, however, Stricklin nmust show that but for
counsel s error, his sentence “woul d have been significantly | ess

harsh.” United States v. Franks, 230 F.3d 811, 814-15 (5th Cir.

2000) (quoting Spriggs v. Collins, 993 F.2d 85, 88 (5th Cr.

1993)).

The governnment argues that Stricklin has not nmade this
necessary showi ng under Franks. Specifically, the governnent
contends that the district court could have based Stricklin's
sentence on the capacity of the |ab, rather than the quantities of
chemcals in the lab. The governnent then asserts that a capacity-
based sentence would have been the sane as the quantity-based
sentence actually inposed by the district court -- therefore,
Stricklin suffered no prejudice.

In the instant case, before the district court could use the
capacity of a lab for sentencing, it had to find that “the anount
[of controlled substances] seized [did] not reflect the scale of
the offense.” Comment 12, § 2D1.1. The district court nmade no
such factual finding in this case. We decline to nmake such a
factual finding for the first tinme on appeal and | eave this for the

consideration of the district court on renand. In any event,



however, in the absence of such a finding, this contention | ends no
support for the sentence before us today.

I nstead, on the record before us, if the district court had
conputed the sentence correctly, the base offense | evel woul d have
been 24 instead of 32. For a base offense level of 32, the
gui del i nes mandate 151 to 188 nonths in prison for a person with
Stricklin's crimnal background. In contrast, for a base |eve
of fense of 24, the guidelines specify 63 to 78 nonths in prison.
This fact, when exam ned in conjunction with Stricklin s sentence
under Count 11 (a 120 nonth prison tern), neans that because of
counsel s error Stricklin received upwards of 60 additional nonths
inprison. This additional prison tine constitutes prejudice. See

Gover v. United States, 531 U. S. 198, 203 (2001) (“Authority does

not suggest that a mniml anount of additional tinme in prison
cannot constitute prejudice. Quite to the contrary, our
jurisprudence suggests that any anount of actual jail tinme has
Si xth Amendnent significance.”)

As a consequence, we hold that Stricklin has satisfied the

prejudi ce prong of the ineffective assistance of counsel test.

|V
We have reviewed the record and find no nerit in the other
issue certified for appeal. The district court did not “double

count” the PA used for the conviction under Count Il when it



sentenced Stricklin.

For the foregoing reasons, we vacate the judgnent of the
district court dismssing Stricklin's § 2255 notion. Furthernore,
we vacate Stricklin's sentence and renmand for resentencing not

i nconsistent with this opinion.

JUDGVENT VACATED,
SENTENCE VACATED,;
REMANDED.
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