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ROBERT M. PARKER, Circuit Judge:

Appdlants appea the judgment of the district court imposing fiduciary liability under the

" Digtrict Judge for the Southern District of Texas, sitting by designation.



Employment Retirement Income Security Act (“ERISA”). Although some of the district court’s
conclusions are erroneous and thereby vacated or modified, we ultimately affirm the judgment based
on Appellants status as“fiduciaries’ under ERISA. We aso affirm the award of attorney’sfeesin
favor of Appellees. However, because there is no finding or conclusion on whether Appellees
damages should be reduced by the amount of a settlement reached between Appellees and a co-
defendant, we remand this action to the district court for such determination.

l.

Appellees were employees of Colotone-Riverside, Inc., which was later renamed Charter
Graphics Services, Inc. (“Debtor”). Colotone Imaging, Inc. (“Colotone’), Debtor’'s “sister”
corporation, owned al of Debtor’s stock. Sphinx Graphic Ventures, Inc. (“Sphinx”), owned al of
Colotone’ sstock. Pyramid Ventures (“Pyramid”) owned a mgority-shareholder interest in Sphinx.
BT Capita Partners, Inc. (“BT Capita”) acted asan advisor to Pyramid, and Pyramid and BT Capital
were both second-tier, wholly-owned subsidiaries of Bankers Trust New York (“BTNY”). BTNY
operated its private-equity-investment businessthrough BT Capital and BT Investment Partners, Inc.
(“BTIP’). BTIP, which is not a party to this action, managed BTNY'’ s private-equity investments
by advancing funds to Pyramid for eventual investment in Debtor. From March 1994 to December
1995, BT Capita employed James Dworkin, who served on the board of directors of Sphinx,
Colotone, and Debtor. Dworkin also served as Debtor’ sassistant secretary. For the purposes of this
appedl, “BT Appdlants’ collectively refersto BTNY, BT Capital, Pyramid, Sphinx, and Dworkin.
In Summer 1995, Gary Ullmanwashired as Debtor’ s acting president and chief executive officer, and
Tom Villano, who was Colotone’ s chief financial officer, was reassigned as Debtor’ s acting CFO.

Ullman and Villano are collectively referred to as “ Officer Appellants.”



InfinancingtheBT Appellants acquisition of Debtor through Pyramid, Sphinx, and Col otone,
Dworkin, on behaf of the BT Appdlants and as Debtor’s officer, negotiated, executed, and
implemented a loan between Debtor and Gibraltar Financial Corp. (“Gibratar”) by which Debtor
would pledge its accounts receivable to Gibraltar in exchange for the loan and a revolving line of
credit, and by which Gibraltar obtained alien on Debtor’ s assetsin the event of adefault. Under the
loan Debtor’ saccountsreceivablewere collectedina“lockbox” controlled by Gibraltar, whichwould
apply the accounts receivable to the outstanding balance of the loan and then re-advance funds to
Debtor under aformulabased onthe value of itscollateral. Once Debtor received such funds, Debtor
pad its expenses, including its employees payroll. The Officer Appellants were hired after this
arrangement was implemented and had nothing to do with its negotiation and implementation.

Debtor offered its employees a 401(k) plan and a self-insured, health-benefit plan. When a
payroll period ended, ADP, apayroll administrator, supplied Debtor with areport of the employees
401(k)- and hedth-plan contributions. The 401(k) plan contributions were vouchered through
Debtor’ s accounts payable system, and the amounts were forwarded to the 401(k) plan trustee for
contribution to each employee’ s plan once Debtor received sufficient fundsfrom Gibraltar. Because
the health plan was self-insured, Debtor paid heath claims as an expense through a third-party
administrator, Health Choice of Connecticut. The employee contributions were not separately
deposited in a trust account, but were treated as accounting offsets against the health claims that
Debtor had aready paid.

In Fal 1995, Debtor's business suffered, and Debtor became insolvent by December.

1 While Appellants state the existence of atrustee for the 401(k) plan, the bankruptcy court
concluded that there was no trust account. Appellants do not challenge this conclusion.

3



Dworkin, representing the BT Appellants, informed Gibraltar that the BT Appellantswould no longer
invest in Debtor, and that asalienholder it could either continueto fund Debtor’ s operations or cease
its operations and foreclose on the lien. Dworkin told Villano to “make sure you take care of the
employees,” 7 Supp. R. a 1968, but because of Debtor’ sinsolvency, Appellees 401(k) and health
plan contributionsmadein November and December were not forwarded or applied to the plans. The
Officer Appellants were able to secure some fundsfrom Gibraltar to operate Debtor while exploring
the possibility of selling it, but no buyer was found. Debtor ultimately shut down operations m
January 4, 1996, without forwarding approximately $30,000 in 401(k) contributionsto the plan and
without paying $176,000 in health claims made pursuant to the health plan. Debtor filed for
bankruptcy under Chapter 11 of the Bankruptcy Code.

Appellees originally brought this action pursuant to ERISA 88 404(a)(1) and 405(a)(1), 29
U.S.C. 881104(a)(1) & 1132(a), against Appellantsand Gibraltar in thedistrict court, but the action
was referred to the bankruptcy court under 28 U.S.C. § 157(a), because it related to Debtor’s
bankruptcy action. Appelleesalleged, inter alia, that Appellantsviolated ERISA by breaching their
fiduciary dutiesin relation to plan assets. Appellees settled their claimswith Gibraltar on January 5,
1998, for $100,000. The bankruptcy court tried the action and submitted proposed findings of fact
and conclusions of law, imposing liability on Appellants for breach of ERISA fiduciary duties.
Because this action was not a core-proceeding and because A ppellants objected to the bankruptcy
court’s entry of final judgment, the bankruptcy court on June 3, 1998, transmitted the findings and
conclusionsto thedistrict court for de novo review. Appellantsfiled timely objectionsto the findings
and conclusions.

On September 8, 1999, the district court entered a one-page order adopting the findings and



conclusions and overruling Appellants’ objections. The order stated that the district court reviewed
the record, the findings and conclusions, and Appellants’ objections, but did not state any detailed
reasons for such adoption, and instead of entering a final judgment, the district court remanded the
action to the bankruptcy court for further proceedings. Pursuant to FED. R. Civ. P. 59 and 60,
Appedlants filed amotion to alter or amend or for relief from the order. The district court referred
that motion to a magistrate judge for report and recommendation. The magistrate judge
recommended denia of the motion because there was no entry of afina judgment, and the district
court adopted the recommendation and denied the motion. Thereafter, on January 25, 2000, the
district court entered afinal judgment for Appelleesfor the reasons stated in the bankruptcy court’s
findings and conclusions.

On February 4, 2000, Appellants filed a renewed motion to ater or amend judgment or for
relief from judgment, and the district court again referred the motion to the magistrate judge. On
June 6, 2000, the magistrate judge recommended denia of the motion on its merits. On June 12,
2000, before Appellants filed any objections, the district court entered an order adopting the
recommendation and denying the motion. Then, on June 16, 2000, A ppellantsfiled objectionsto the
magistrate’ s recommendation. Appellants aso filed notices of appeal on July 11, 2000. Eventually
on July 17, 2000, the district court entered an order overruling Appellants’ objections.

.
A.

Appdlants initially argue that the district court failed to conduct de novo review of the

bankruptcy court’s findings and conclusions as required by 28 U.S.C. § 157(c)(1), which provides

that



A bankruptcy judge may hear a proceeding that is not a core proceeding but that is

otherwise related to a case under title 11. In such proceeding, the bankruptcy judge

shall submit proposed findings of fact and conclusionsof law to thedistrict court, and

any fina order or judgment shall be entered by the district judge after considering the

bankruptcy judge's proposed findings and conclusions and after reviewing de novo

those matters to which any party hastimely and specifically objected.

Appellants assert that the district court’ sentry of an order adopting the findings and conclusionsand
erroneously remanding the action to the bankrupt cy court indicates a failure to conduct de novo
review. They also argue that the district court’s reference of their post-judgment motions to a
magistrate judge and adopting her report before reviewing their objections further suggests such
failure and thwarts the purpose of § 157(c)(1).

While we note that the district court’s orders were flawed, we ultimately cannot agree with
Appellantsthat the district court failed to conduct de novo review under 8 157(c)(1). Itisclear that
a district court must consider the record and not merely the report and recommendations of a
magistrate or bankruptcy judge. See, e.g., United Sates v. Elsoffer, 644 F.2d 357, 358 (5th Cir.
1981). Butin Longmirev. Guste, 921 F.2d 620 (5th Cir. 1991), we stated:

The district court's order stated that "[f]or the reasons set forth in the Magistrate's

Report to which an objection wasfiled; IT IS ORDERED that . . . the defendant's

motion for summary judgment be granted." We cannot say that this language

indicates afailureto makeade novo review of the magistrate'sreport, therecord, and
plaintiff'sobjections. In granting a motion for summary judgment, the district court

would be required to engage in exactly the same method of analysis as employed by

the magistrate. We assumethat the district court did its statutorily commanded duty

in the absence of evidence to the contrary. Therefore, we decline to reverse the

district court on these grounds.

Id. at 623 (aterationsin origina) (emphasis added). Therefore, a district court’s statement that it

conducted de novo review is presumptively valid, if not dispositive. Seeid.; see also Warren v.

Miles, 230 F.3d 688, 694 (5th Cir. 2000) (“ Thedistrict court specified initsfinal judgment that it had



reviewed the entire record. Absent evidence to the contrary, this court is compelled to believe that
thedistrict court performed thisduty.”); Larav. Johnson, 141 F.3d 239, 241 (5th Cir.) (“Thiscourt
presumesthat thedistrict court followed thelaw and did its statutorily commanded duty.” ), modified,
149 F.3d 1226 (5th Cir. 1998) (per curiam); Koetting v. Thompson, 995 F.2d 37, 30 (5th Cir. 1993);
see also Home Fed. Savs. & Loan Ass'n, Inc. v. Dillon Constr. Co. (In re Dillon Constr. Co.), 922
F.2d 495, 497 (8th Cir. 1991).

We believe that the district court performed its statutory duty. The district court’s order
adopting the bankruptcy court’s report expressy states that the court reviewed the record, report,
and Appellants objections. R. at 121. Appellants offer no evidence that the district court did not
consider the record as expressy stated, and we decline to look behind the district court’s plain
statement of its decision.

Likewise, whilethedistrict court’ sreference of Appellants motionsto amagistratejudgeare
unusual, we do not hold that such reference amounts to reversible error in this action. Thereisno
authority that precludes the reference of Rule 59 motions to magistrate judges, and this court has
permitted district courtsto refer Rule 60 motionsto magistratejudgesfor report and recommendation
under 28 U.S.C. 8§ 636(b)(3). See McLeod, Alexander, Powel & Apffel, P.C. v. Quarles, 925 F.2d
853, 856 (5th Cir. 1991). Also, whilethe district court prematurely adopted the magistrate judge’ s
first report before Appellantsfiled objections, reversal is unnecessary under these facts. Appellants
cite McGill v. Goff, 17 F.3d 729, 731 (5th Cir. 1994), in stating that the “failure to alow partiesthe
opportunity to object to amagistrate judge’ s recommendation has previousy been reviewed as not
being the correct procedure,” Appellants Br. at 18, but they fail to mention that in McGill we

specifically held that the district court’ s adoption of the magistrate’ s report before the parties filed



objections was not automatically reversible and was harmless because the appellants suffered no
pregjudice. McGill, 17 F.3d at 731. McGill held that such adoption was not reversible error because
(1) the appellants could not establish that the district court did not in fact conduct de novo review in
the absence of objections; (2) the mere fact that the district court adopted the report before the
objections were filed did not warrant the presumption that the court adopted the report without de
novo review; (3) thedistrict court has authority to review and adopt the magistrate’ sreport without
objections; (4) meaningful review of the report was possi ble notwithstanding the filing of objections;
and (5) the appellants could have filed objections after the adoption by post-judgment motions. 1d.
at 732. Thedistrict court in thisaction may have erred by adopting the report before objectionswere
filed, but under McGill Appellants suffered no prejudice because the district court expressly stated
it performed de novo review, Appellants nevertheless filed their objections, and the district court
reviewed and overruled such objections shortly thereafter.

Findly, Appellants argument that the referral isinconsistent with “the statutory scheme of
de novo review” under 8§ 157(c)(1) islikewise unconvincing. Itisclear that adistrict court may not
refer an appeal from a bankruptcy court in a core-proceeding under 8 158 to the magistrate for
decision. SeeMinerex Erdodl, Inc.v. Sna, Inc., 838 F.2d 781, 786 (5th Cir.), cert. denied sub nom.
Baker, Smith & Millsv. Minerex Erdoel, Inc., 488 U.S. 817 (1988). However, unlikea§ 158 appeal,
whichisafina decision by the bankruptcy court, this action involves a bankruptcy court’ s non-final
report to the district court pursuant to 8 157. Thedistrict court satisfied 8 157(c)(1)’ s requirements
by performing de novo review, adopting the report, and eventualy entering a fina judgment.
Importantly, the district court did not refer the bankruptcy court’s findings and conclusions to the

magistrate; it referred Appellants' post-judgment motionsto the magistrate for recommendation, not



decison. Minerex forbids the referral of § 158 appeals to magistrates for decision, and does not
address whether district courts could refer post-judgment motions to magistrates even if they
concerned the report of a bankruptcy court. While we note that such motions should be decided
without reference, we cannot conclude that the district court’s actions in this action amount to
reversible error.

B.

Appellantsnext raise numerous arguments challenging thedistrict court’ sjudgment imposing
ERISA fiduciary liability. We review the findings and conclusions concerning ERISA fiduciary
liability under multiple standards: findings of fact are reviewed for clear error, conclusions of law are
reviewed de novo, and mixed decisions of fact and law are reviewed by combining the two standards
to review factual componentsfor clear error and legal components de novo. Reichv. Lancaster, 55
F.3d 1034, 1044 (5th Cir. 1995). Under Rule 52(a) we may not reverse findings of fact if they are
plausible in light of the record viewed in its entirety, and may not substitute our own view of such
findings because we must give due regard to the trial judge’s unique ability to assess the record.
Varity Corp. v. Howe, 116 S. Ct. 1065, 1071 (1996); Lancaster, 55 F.3d at 1044. However, legal
conclusions are subject to our plenary review and are not entitled to such deference. 1d.

Under ERISA § 409(a), 29 U.S.C. § 1109(a):

Any person who is a fiduciary with respect to a plan who breaches any of the

responsibilities, obligations, or duties imposed upon fiduciaries by this subchapter

shall be personaly liable to make good to such plan any losses to the plan resulting

from each such breach. . . .

A “fiduciary with respect to aplan” is defined as follows:

a person is a fiduciary with respect to a plan to the extent (i) he exercises any
discretionary authority or discretionary control respecting management of such plan



or exercises any authority or control respecting management or disposition of its

assets, . .. or (iii) he has any discretionary authority or discretionary responsibility in

the administration of such plan.
83(21)(A), 29 U.S.C. 8§1002(21)(A). Theterm“fiduciary” isliberally construed in keeping with the
remedial purpose of ERISA. Am. Fed. of Unions Local 102 Health & Welfare Fund v. Equitable
Life Assurance Soc’y of the United Sates, 841 F.2d 658, 662 (5th Cir. 1988). “The phrase ‘to the
extent’ indicatesthat apersonisafiduciary only with respect to those aspects of the plan over which
he exercises authority or control.” Sommers Drug Sores Co. Employee Profit Sharing Trust v.
Corrigan Enters,, Inc., 793 F.2d 1456, 1459-60 (5th Cir. 1986), cert. denied, 479 U.S. 1034, 1089
(1987). However, “‘fiduciary’ should bedefined not only by referenceto particular titles, . . . but also
by considering the authority which a particular person has or exercises over an employee benefit
plan.” Donovan v. Mercer, 747 F.2d 304, 308 (5th Cir. 1984).

1

The BT Appdlants principally argue that the bankruptcy court erroneously imposed per se
ERISA fiduciary ligbility for implementing the Gibraltar |oan and notifying Gibraltar that they would
not further invest in Debtor because such actions did not involve plan assets. They argue that
Debtor’ saccountsreceivablearenot plan assets, but assets pledged to Gibraltar under theloan. They
also arguethat becausetheloan and the decision not to further invest in Debtor were perfectly normal
business decisions, they cannot be held liable even if such decisions had a collateral effect on the
plans. They claim that upholding their liability would result in per se ERISA fiduciary liability for all
lenders and borrowers of asset-based loans.

While we do not believe that negotiating and implementing the loan or communicating the

decision not to further invest in Debtor ipso facto violated fiduciary duties, we agree with the

10



bankruptcy court that the BT Appelants ultimately exercised authority or control respecting
management or disposition of plan assets to make them fiduciaries. ERISA does not define “plan
assets’ but the Secretary of Labor definesit to include amounts“that aparticipant or beneficiary pays
to an employer, or amounts that a participant has withheld from his wages by an employer, for
contribution to the plan as of the earliest date on which such contributions can reasonably be
segregated from the employer’ sgeneral assets.” 29 C.F.R. 8§ 2510.3-102 (2000). Other courtshave
smilarly defined thetermto “include employee contributionsto benefit planswhich arewithheld from
employees paychecksand for deposit into their benefit plans, even though the contributions have not
actually been delivered to the benefit plan.” United Statesv. Grizze, 933 F.2d 943, 946 (11th Cir.),
cert. denied, 502 U.S. 897 (1991); L.W. Cochran v. Coleman (In re Coleman), 231 B.R. 393, 395
(S.D. Ga. 1999); Inre College Bound, Inc., 172 B.R. 399, 403 (S.D. Fla. 1994); Prof’| Helicopter
Pilots Ass'n v. Denison, 804 F. Supp. 1447, 1453 (M.D. Ala. 1992); Pension Benefit Guar. Corp.
v. Solmsen, 671 F. Supp. 938 (E.D.N.Y. 1987).

The bankruptcy court correctly concluded that the November and December 1995
contributionswereplanassetsover whichthe BT Appellantsexercised authority or control respecting
thelr management or disposition to render them fiduciaries under ERISA 8 3(21)(A)(i), 29 U.S.C.
§1002(21)(A)(i). The BT Appellants wrongly focus on the pledge of accounts receivable and the
decision not to further invest in Debtor as absolving them of liability. Those facts are lessimportant
than the fact that the BT Appellants relinquished control over Debtor without allocating the
contributions to the plans, leaving the management or disposition of such contributions to be
determined by Gibraltar. Such action managed or disposed of plan assets by causing them to be used

by Gibraltar pursuant to the loan’sterms. The BT Appellants complaint of the lack of any “res’ of
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cash reflecting payroll deductions actually transferred to Gibratar is irrelevant because it is
undisputed that Appellees contributions were withheld but not applied to the plans. The fact that
therewas no physica transfer of amountsfromthe BT Appellantsto Gibraltar issmply the result of
the very financing agreement the BT Appellants established, and does not undermine the bankruptcy
court’s conclusion.?

We are unpersuaded by the BT Appellants’ referenceto LoPresti v. Terwilliger, 126 F.3d 34,
39 (2d Cir. 1997), in their effort to avoid liability. In LoPresti the Second Circuit held that a co-
owner/officer (Donald LoPresti) of a closely held corporation who commingled employee
contributions with corporate assetsin ageneral account and using that account to pay creditors, but
not the plan’ strust fund, was afiduciary by exercisng authority or control respecting disposition of
plan assets. Id. at 40. The court did not hold the other co-owner/officer (John LoPresti, Donald's
brother) liable because he was “primarily” a“production person” who had only genera knowledge

of employee contributions and with no responsibility for determining which creditors would be paid

2 We reiterate that the “lockbox” financing arrangement was not in and of itself per se
violative of ERISA. However, the arrangement became problematic because of BT Appellants
conscious decision to alow ERISA plan assets which rightly belonged to plan members (and which
were supposed to be used for the benefit of those members) to be used for the benefit of the
company. Thus, the source of liability for the BT Appellantsis actually two-fold: (1) negotiating,
implementing, and operating the “lockbox” financing arrangement with Gibraltar; and (2) devising
and utilizing a payroll system where the withheld contributions, i.e. the ERISA plan assets, were not
immediately applied to a separately segregated trust account but were instead only paid to the plans
after funds were received from Gibraltar pursuant to the revolving line of credit made part of the
“lockbox” financing arrangement. Thesetwo factors paved the way for BP Appellantsto unlawfully
use general assets to pay other creditors (Gibraltar included) prior to paying the plans, thereby
improving their financial position at the expense of the plan members. As mentioned previously, BT
Appdlants used the December 1995 advances to pay other creditors and shortly thereafter
relinquished all control over plan assetsto Gibratar - without first fully funding the 401(k) and health
insuranceplans. Inourview, theBT Appellants course of conduct demonstratesthat it used ERISA
plan assets to further its own interests at the expense of and to the detriment of the plan members.
Therefore, thisis a classic, abeit unconventional, case of breach of fiduciary duty.
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or inwhat order, notwithstanding the fact that he too had check-signing authority. 1d. at 40-41. The
BT Appellants analogize their actions to John LoPresti’ s because they argue that they did not use
Debtor’ s account to pay creditors other than Appellees’ plans, and because there was no cash to
alocateto the plans, but thisargument isunconvincing. Inlight of therecord, we do not believe that
the BT Appdlantswere* primarily production persons’ like John LoPresti with no responsibility for
determining which creditors would be paid. In fact, Dworkin testified that if he told Villano to pay
health clamsbefore paying other vendors, Villano would have done so because Dworkin represented
the BT Appdlants, “who ultimately can make such demands.” 8 Supp. R. at 2215-16. Ullman at his
deposition testified that the BT Appellants as shareholder owned and controlled the assets and was
ultimately responsible for the plans, but at trial he made an inconsistent statement that the
“shareholder” was Gibraltar, even though Gibraltar wasthelender, did not own any sharesin Debtor,
and controlled Debtor’s assets after the BT Appellants relinquished control. Id. a 2326-40.
Moreover, thefact that Debtor ran out of cashisirrelevant because Debtor’ s other accounts payable
were paid, but Appellees contributions and health claims weren’t. In light of such testimony, we
believe that the BT Appellants actions were more akin to Donald LoPresti’ s actions because their
actionsdisposed of plan assets by effectively delivering themto Debtor’ s primary creditor, Gibraltar.
See LoPresti, 126 F.3d at 40; see also Yeseta v. Baima, 837 F.2d 380, 386 (Sth Cir. 1988)
(concluding that an employee who loaned an officer money from a benefit plan was a fiduciary for
exercising authority or control over disposition of plan assets); Connorsv. Paybra Mining Co., 807
F. Supp. 1242, 1246 (S.D. W. Va. 1992) (holding that officersand directorswerefiduciariesby using
withheld employee contributions to cover company expenses), appeal dismissed, 21 F.3d 421 (4th

Cir. 1993).
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Appdllants attempt to blame Gibraltar as controlling plan assetsis disingenuous. Whether
the plans could have been funded with advances from Gibraltar in December 1995 was disputed, but
the bankruptcy court did not clearly err in finding that Ullman and Villano had the ability to authorize
the funding with such advances. Villano testified that when the BT Appellants relinquished control
to Gibraltar, Gibratar refused to fund the 401(k) plan. 10 Supp. R. at 3108. Harvey Mackler of
Gibraltar testified to the contrary that Gibratar did advance sufficient funds for the plans, and that
Debtor’ s management ultimately controlled how the advances would be applied to its accounts
payable. 1 Mackler Depo. at 101-08. Ullman and Villano had check-signing authority and authorized
payments for Ullman’s salary and personal expenses as well as Debtor’s vendors, even though
Appdllees contributions were not forwarded to the plans.  Ullman testified that he had ultimate
responsibility for the plans and he delegated that responsibility to Villano. 8 Supp. R. at 2315, 2358,
& 2442. Inlight of such evidence, and with due deferenceto the bankruptcy court’ sfactua findings,
we cannot say that the bankruptcy court clearly erred in rgecting Appellants’ attempt to blame
Gibraltar. Wea so disagreewith Appellants suggestionthat Appellees alegationintheir complaint,
as well as the bankruptcy court’s conclusion, that Gibraltar controlled plan assets after Debtor
surrendered its collateral somehow absolves Appellants’ of liability. Evenif wewereto concludethat
Gibratar adso controlled plan assets to be deemed a fiduciary under 8§ 3(21)(A)(i), Appellants
fiduciary status would not be negated. At a minimum, both Appellants and Gibraltar may be
fiduciaries.

Weadso find unpersuasive Appel lants’ argument that sincetheloan wasan ordinary “business
decision,” any collateral impact on ERISA plans cannot create fiduciary liability as a matter of law.

A “business decision” free from ERISA liability is a concluson based on relevant facts, and a
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particular act or omission is not a business decision by smply labeling it as such. See Hamilton v.
Cardll, 243 F.3d 992, 997 (6th Cir. 2001). By advancing this argument, we are unsure whether the
BT Appelants are admitting that Debtor’s employees were the BT Appellants employees, but
regardless of such admission, to focus on whether the Gibratar loan is a business decision is
misplaced becausethecritical issueiswhether any Appellant exercised authority or control respecting
management or disposition of plan assets. ERISA fiduciary status is not contingent on whether a
particular act or omission is unusua or abnormal. It is sufficient if a person or organization is
covered by 8 3(21)(A). SeeLancaster, 55 F.3d at 1050 (explaining that parties may be “found to
have stepped into the role of ERISA fiduciary.”).

Appellants' claim that the bankruptcy court’ s conclusion subjects al lenders and borrowers
of asset-based financing arrangements to ERISA fiduciary responsibilities is without merit. Aswe
stated above, thereis nothing inherently wrong with such financing arrangements, and we do not see
how our conclusion could negatively affect their continued use. Our conclusion is limited to this
action’ s facts, which include a non-existent entity named as the 401(k) plan administrator, the lack
of atrust account for the health plan, the lack of any written plan or summary plan description of the
health plan, Appellants inability to identify a properly designated plan administrator (much less a
properly designated fiduciary), their surrender of control over Debtor even though employee
contributions were withheld from paychecks and health claims were unpaid, and their payment of
other accountspayablewhilefailing to forward such contributionsto the plans. Inlight of thesefacts,
we cannot concludethat Appellants' actionswere smply businessdecisionshaving acollateral effect
on ERISA plans. Moreover, Appelants' attempt to blame Gibraltar asexclusively “controlling” the

disposition of plan assets confirms the weakness of this argument because, on one hand, Appellants
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allege that lenders of asset-based-financing agreements will be subject to per se ERISA fiduciary

status, yet on the other hand they contradict themselves by arguing later in their brief that only

Gibraltar aslender should be lidble for controlling plan assets for its refusal to fund the 401(k) plan.

Appdllants cannot have it both ways.®> Cf. Lowen v. Tower Asset Mgmt., Inc., 829 F.2d 1209, 1220

(2d Cir. 1987) (“Parties may not use shell-game-like maneuvers to shift fiduciary obligationsto one

legal entity while channeling profitsfrom self-dealing to a separate legal entity under their control.”).
2.

The Officer Appellants also raise various arguments against the bankruptcy court’ s findings
and conclusions. They argue that the bankruptcy court erred by concluding that they breached their
fiduciary duty by failing to correct the terms of the Gibraltar loan to protect plan assets, by holding
them liable for failing to issue awritten health plan although no damages occurred asaresult of such
conduct, and by concluding that they were “plan administrators’ or “employers’ under ERISA.

We agree with the first argument and conclude that the bankruptcy court erred by holding
the Officer Appellants liable for falling to correct or modify the Gibraltar loan’s terms to ensure
adequate funding of plan assets. As noted above, the loan itself is not problematic. Moreover, the
bankruptcy court offered no authority for such conclusion, and we cannot find any. Also, while
modification of theloan’ sterms could have ensured adequate funding of plan assets, we cannot hold
the Officer Appellantsliablefor not doing so because they had no such power, and they assumed their
dutieslong after theloan wasimplemented. Cf. ERISA §409(b), 29 U.S.C. § 1109(b) (“No fiduciary

shal be lidble with respect to a breach of fiduciary duty under this subchapter if such breach was

? Relatedly, we express no opinion on whether alender like Gibratar who refuses to fund
ERISA plans when in possession of Debtor’s assets is subject to fiduciary duties. It is sufficient to
note that Gibraltar is not before the court due to a settlement with Appellees for $100,000.
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committed before he became afiduciary or after he ceased to be afiduciary.”). Thus, we vacate that
conclusion.

However, such result doesn’'t absolve the Officer Appellants of liability because the
bankruptcy court correctly concluded that they were fiduciaries when they exercised authority or
control respecting management or disposition of plan assets by using advances from Gibraltar in
December 1995 for other accounts payable rather thanthe plans. Gibraltar advanced over $300,000
to Debtor after December 15, 1995. It was disputed whether Ullman and Villano had the ability to
use the advances to fund the plans, but we cannot conclude that the bankruptcy court clearly erred
infinding that they had such ability. While Villano testified that Gibraltar expressly refused to fund
the plans, Mackler testified that Debtor’s management ultimately controlled how such advances
would be spent. Ullman and Villano had check-signing authority, and Dworkin testified that Villano
would have paid the hedlth clamsif he were asked to do so. Instead of funding the plans, they paid
other accounts payable, including Ullman's salary and business expenses, and other vendors.
Therefore, they exercised authority or control respecting management or disposition of plan assets
by paying other accounts receivable rather than the plans. See LoPresti, 126 F.3d at 40; Connors,
807 F. Supp. at 1246.

Inaddition, contrary to the Officer Appellants arguments, we conclude that they were “plan
administrators’ and “employers’ asdefined by ERISA §3(16), 29U.S.C. § 1002(16), which provides
in pertinent part:

(A)  Theterm “administrator” means--

(1) the person specifically so designated by the terms of the instrument
under which the plan is operated,;

(i) if an administrator is not so designated, the plan sponsor; or
(iii) in the case of a plan for which an administrator is not designated

17



and a plan sponsor cannot be identified, such other person as the
Secretary may by regulation prescribe.

(B) Theterm "plan sponsor" means (i) the employer in the case of an employee
benefit plan established or maintained by a single employer. . . .

In this action, there is no evidence of anyone being designated as administrator for the health plan,
the 401(K) plan designated a non-existent entity as administrator, and the Secretary has prescribed
no regulations designating any person as plan administrator, and hence, the above definition operates
to identify the “plan sponsor,” or “employer” as administrator of the plans. The nomina employer
in this action was Debtor, but our analysis doesn’t stop with Debtor because ERISA further defines
“employer” as“any person acting directly asan employer, or indirectly intheinterest of an employer,
in relation to an employee benefit plan.” ERISA § 3(5), 29 U.S.C. § 1002(5).

While we agree with the Officer Appellants that the bankruptcy court may have erroneously
assigned per se “administrator” status to them based on their role as officers, the record clearly
revedls that the Officer Appellants did nonetheless satisfy that definition. The bankruptcy court
erroneoudy stated that “[t]he employer acts here through its chief executive officer and its chief
financid officer,” R. at 101, because the mere status as an officer or director does not, ipso facto,
result in ERISA fiduciary status. SommersDrug Sores, 793 F.2d at 1459-60. However, the Officer
Appdllantsdid act at least “indirectly intheinterest” of Debtor, if not directly as Appellees employer,
inrelation to the plans. Ullman and Villano, as Debtor’ s board and operating committee members,
approved of anew health plan. Both had check-signing authority for Debtor—apparently the only
individuals with such authority except for Tony Mendoza, Debtor’s comptroller, who was under
Villano'ssupervision. Ullman testified that he and Villano were ultimately responsible for the plans,

he delegated plan administration to Villano, and assumed that Villano was administering the plans.
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Villano, as acting CFO, managed Debtor’ sfinances and wasthe only Appellant who offered detailed
testimony on the plans' operation. He was the third-party administrator’s contact for health claims,
and approved payment of such clams from Debtor’s account. Dworkin testified that he believed
Villano had discretion to handle employee-benefit issues, and told Villano to “take care of the
employees’ when Villano informed him that Debtor could not meet payroll. Thesefactsconfirm that
the Officer Appellants acted at least indirectly in the interest of Debtor in relation to the plans to
render them plan “administrators.” See McDowell, 125 F.3d at 961 (holding that a shareholder of
separately-incorporated corporations who obtained insurance for the corporations employees,
received questions on health-care coverage, and made decisions regarding the plan on behaf of the
corporations was an ERISA “employer.”). Moreover, such facts support the conclusion that the
Officer Appellants were fiduciaries for having “any discretionary authority or discretionary
responsibility in the administration” of the plans. ERISA 8§ 3(21)(A)(iii), 29 U.SC. §
1002(21)(A)(iii). They do not suggest that they merely had ministerial responsibility in the
management or administration of the plans. Therefore, we modify the bankruptcy court’ sconclusion
respecting the Officer Appellants fiduciary status.

We do agree with the Officer Appellants’ next argument that the bankruptcy court erred by
concluding that they breached their fiduciary duty by failing to issue a written health plan, or a
summary plan description, pursuant to ERISA § 101, 29 U.S.C. § 1021. Section 502(c)(1), 29

U.S.C. § 1132(c)(1),* requires Appellees to make arequest for such plan description before liability

* This section states in relevant part:

Any administrator . . . (B) who fails or refuses to comply with a request for any
information which such administrator is required by this subchapter to furnish to a
participant or beneficiary (unless such failure or refusal results from matters
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may be imposed, and Appellees did not make such a request. We disagree with the Officer
Appedllants suggestion that liability may be imposed only if Appelleesincurred damages. Theplain
language of § 502(c)(1)(B) does not require any showing of damages. Our decisions construing that

section discusses “prgjudice” that could be considered in determining whether penalties may be
imposed. See, e.g., Godwin v. Sun Life Assurance Co. of Canada, 980 F.2d 323, 327 (5th Cir.

1992). Most importantly, the Officer Appellants misstate the record by claiming that it is
uncontroverted that al “known” health claimswere paid by the time Debtor closed, and that Uliman
had nothing to do with the ongoing administration of the health plan. Villano himsdf testified to the
existence of unpaid health claims, 9 Supp. R. at 2572, Ullman testified that he and Villano were
ultimately responsiblefor the plans, and Appellants stipulated to the amount of unpaid health claims.

Therefore, we vacate the bankruptcy court’s conclusion imposing liability for the lack of a written
health plan based not on the Officer Appellants arguments, but on the lack of any request by

Appellees pursuant to 8 502(c)(1)(B).

3.

The BT Appellants next arguethat the bankruptcy court erred by concluding that Ullman and
Villano were the BT Appellants agents. However, the bankruptcy court’s conclusion on the
purported agency relationship isunnecessary to establish BT Appellants' liability. BT Appellantsare
liableinthiscase because: (1) they wereafiduciary who exercised control over Appellees’ plan assets

pursuant to 29 U.S.C. § 1002(21)(A) ; and (2) “actively and knowingly participated” in the

reasonably beyond the control of the administrator) by mailing the material requested
to the last known address of the requesting participant or beneficiary within 30 days
after such request may inthe court's discretion be personally liable to such participant
or beneficiary in the amount of up to $100 a day from the date of such failure or
refusal, and the court may initsdiscretion order such other relief asit deems proper.

20



disposition of Appellees plan assets.

In American Federation of Unions Local 102 Health & Welfare Fund v. Equitable Life
Assur. Soc. of the U.S,, 841 F.2d 658, 665 (5th Cir. 1988), we held that non-fiduciary respondeat
superior liability attached under ERISA only when the principal “actively and knowingly”
participated inthe agent’ sbreach. Intheinstant case, we express no opinion asto whether therewas
aprincipal/agent relationship and thus do not rest BT Appellants’ ligbility on atheory of respondeat
superior ligbility. However, wefind it instructive to apply the“actively and knowingly” requirement
to BT Appellants’ conduct becausethe ultimateissueinany non-fiduciary respondeat superior theory
of liability is virtually identical to a case such as this in which liability is directly predicated upon
breachof thefiduciary duty to exercise proper control over plan assets. 1nthe context of respondeat
superior liability, the issue is whether the principal, by virtue of its de facto control over the agent,
had control over thedisposition of planassets. Here, theissueiswhether BT Appellants, asmajority
shareholder of the various corporations, had de facto control over Ullman and Villano’s actions.

Despite the elaborate corporate structure which existed between Debtor, the Officer

Appellants, and the BT Appellants, it is evident to us that BT Appellants had de facto control over
Ullman and Villano's actions and actively and knowingly participated in their breach. The record
demonstrates that BT Appellants acting through Dworkin told Villano to “make sure you take care
of the employees.” The undeniable implication of this statement is that Dworkin had the authority
to make Villano fund the plans prior to paying off other creditors. Indeed, Dworkin specifically
testified that Villano would have paid the health claims if he were asked to. The record further
reveals that Dworkin and the BT Appellants knew that plan assets were not being properly

forwarded, yet they failed to act becausetheir equity valuein Debtor was zero and becausetheir “ exit
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strategy” had been automatically implemented by the Gibraltar loan. 8 Supp. R. at 2255. Sincethe
loan aready pledged Debtor’ s assets to Gibraltar, the BT Appellants apparently believed that they
had no responsibility for Appellees unfunded contributions—it was Gibratar’s problem. We
disagree with that belief.

In sum, the bankrupt cy court’s factual finding that Dworkin and the BT Appellants had
ultimate authority and control relating to the management or control of plan assets is not clearly
erroneous. For the preceding reasons, BT Appellants are directly liable for breach of fiduciary duty
under ERISA.

4.

The BT Appedllants argue that the bankruptcy court improperly awarded attorney’s fees.
ERISA provides that “[i]n any action under this subchapter (other than an action described in
paragraph (2)) by a participant, beneficiary, or fiduciary, the court in its discretion may allow a
reasonable attorney's fee and costs of action to either party.” 8 502(g)(1), 29 U.S.C. 8§ 1132(g)(1).
We review an award of attorney feesunder ERISA for abuse of discretion. Iron WorkersLocal No.
272 v. Bowen, 624 F.2d 1255, 1266 (5th Cir. 1980). In conducting such review we consider the
following factors:

(1) the degree of the opposing parties culpability or bad faith; (2) the ability of the

opposing parties to satisfy an award of attorneys fees; (3) whether an award of

attorneys fees against the opposing parties would deter other persons acting under

amilar circumstances; (4) whether the parties requesting attorneys fees sought to

benefit al participants and beneficiaries of an ERISA plan or to resolve a significant

legal question regarding ERISA itself; and (5) the relative merits of the parties

positions.

Id. No single factor is determinative, but “together they are the nuclei of concerns’ guiding our

review. |d.
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The BT Appellants specificaly assert that, while the bankruptcy court correctly determined
that they did not act in bad faith and that they had the ability to satisfy an award of attorney fees, it
erred by making an award because they were not liable, apparently the conduct to be deterred isthe
commonplace practice of asset-based borrowing or lending, and Appelleesdid not seek to benefit all
participants and beneficiaries of an ERISA plan. Therefore, the BT Appellants argue that since only
one of the Bowen factors—the ability to pay—pointsto an award of attorney’ sfees, the bankruptcy
court abused its discretion.

We rgject this argument and conclude that the bankruptcy court did not abuse its discretion
inawarding attorney’ sfees. Inlight of our conclusion affirming the BT Appellants’ liability, thefirst
factor weighsin favor of the award notwithstanding any lack of bad faith because their actions were
primarily responsiblefor Appellees losses. The second factor—deterrence—al so supportsan award
because the conduct to be deterred is not “apparently” asset-based borrowing or lending, but
improper management or disposition of plan assets and improper management and administration of
ERISA plans. Furthermore, even though Appelleesdid not represent al participants or beneficiaries
of the plans, they constituted a substantial group of employees who did not receive their voluntary
contributions and reimbursements for covered health claims. They did not present a “significant”
legal questionregarding ERISA itsalf, but they did present asignificant questioninvolving application
of ERISA to unusual facts. The fifth factor also weighs for the award because Appellants core
argument that Appellees’ contributions are not plan assets, and that Gibraltar exclusively controlled
the assets, lacked merit. Therefore, the award of attorney’s fees was not an abuse of discretion.
However, we decline to exercise our discretion to award attorney’s fees on appeal, and thus,

Appellees application for attorney’s fees on appeal is denied.
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5.

Findly, we agree with Appellants that the bankruptcy court erred by faling to make any
finding or conclusion relating to Appellees settlement with co-defendant Gibraltar. A non-settling
co-defendant may obtain a credit against ajudgment by showing that the damages against him have
been in fact and in actuality been previoudy covered. Inre Tex. Gen. Petroleum Corp., 52 F.3d
1330, 1340 (5th Cir. 1995). Appelees settled their clams with Gibraltar for $100,000, but thereis
nothing in the record indicating how such settlement affects Appellees recovery of damages against
Appellants, except for the bankruptcy court’ s statement that A ppellees* have not been made whole.”
R. at 81. Therefore we must remand to the district court for a decision on whether such settlement
amount, if any, should be credited to the judgment entered against Appellants.

1.

In light of the foregoing, we affirm in part, vacate and modify in part, the judgment of the
district court. Appellees’ application for attorney’ sfeeson appeal isdenied. We also remand to the
district court, not to the bankruptcy court, for adetermination on whether Appellees recovery from
Gibraltar should be credited to the amount of damages assessed against Appellants, and for any

further proceedings consistent with this opinion.

24



EMILIO M. GARZA, Circuit Judge, specialy concurring:

| concur inthe mgjority’ s conclusion that the BT Appellants breached afiduciary obligation
under ERISA. | write separately to clarify which of the BT Appellant’ sactions gaveriseto liability.
| also write to clarify the relationship between respondeat superior and fiduciary liability under
ERISA.

The BT Appelants are liable under ERISA because the “lockbox” arrangement they
negotiated had the effect of transferring “plan assets’) )in this case, amountsin the general assets of
the Debtor belonging to the plans) )to a secured creditor of the Debtor instead of the plans. At least
two other courtshave held that deducting employee contributionsto plansfrom paychecks, and then
paying creditors out of the general assets of the company instead of meeting the obligations to the
plans, violatesthefiduciary duty provisionsof ERISA. LoPresti v. Terwilliger, 126 F.3d 34 (2d Cir.
1997); Connorsv. Paybra Mining Co., 807 F. Supp. 1242 (S.D. W. Va. 1992). Department of Labor
regulations define amounts withheld from employee paychecks to reflect contributions to plans as

“plan assets.” 29 C.F.R. § 2510.3-102(a).° By paying creditors out of the general assets of the

°BT contends that, by the terms of the Department of Labor regulation, the “amounts
deducted from employee paychecks’ do not become plan assets until “the earliest date on which such
contributions can reasonably segregated from the employer’s genera assets” 29 C.F.R. §
2510.3-102(a). If thisinterpretation of the regulation were correct, we would have to remand to the
district court for it to determine the “reasonable date” for segregation, and the BT Appellantswould
only be liable to the extent that assets were transferred under the lockbox arrangement from the
Debtor to Gibraltar after that date.

The BT Appdlant’s interpretation is not correct. The correct interpretation is that the
regulation providesthat theamountsdeducted from employee paychecksare plan assetsimmediately,
but companies have a grace period before segregating the deductions from their general funds. See
U.S. v. Corace, 146 F.3d 51, 53 (2d Cir. 1998) (referring to theregulation asa* grace period between
the deduction of employee contributions and their deposit into aplan”). The text of the regulation
reads. “the assets of the plan include amounts. . . that a participant has withheld from his wages by
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company instead of segregating the amounts belonging to the plans, the defendants in these cases
“exercised control” over plan assets, making them fiduciaries under ERISA. 29 U.S.C. §
1002(21)(A) (defining “fiduciary” as a person who “exercises any authority or control respecting
management of [theplan’ ] assets’). Using the plan assetsto pay creditorsinstead of segregating the
assetsinto a separate fund breaches afiduciary duty because it usesthe plan assets for the benefit of
the company instead of the benefit of the plan. 29 U.S.C. § 1104(a)(1) (requiring a fiduciary to
“discharge hisdutieswith respect to aplan solely intheinterest of the participantsand beneficiaries’).

The “lockbox” arrangement negotiated by the BT Appellants meant that a creditor of the
Debtor, Gibratar, would be paid first out of the general assets of the company, eventhough aportion
of those assets belonged to the plans. The BT Appellants therefore caused “plan assets’ to be paid
to acreditor instead of to the plans. Thisexercised control over “plan assets,” making BT afiduciary

under ERISA, and breached a fiduciary duty by using the assets for BT’ s benefit instead of for the

an employer, for contribution to the plan as of the earliest date on which such contributions can
reasonably be segregated from the employer’s general assets.” Under BT’s interpretation the
deducted amounts become plan assets when they can reasonably be segregated. The better reading,
both grammatically and in terms of the purposes of the regulation, is that the deducted amounts are
plan assets immediately and they are to be segregated as soon as reasonably possible. BT's
interpretation gives employers an ability and incentive to borrow against the plansin the dying days
of a company without any real prospect of returning the funds. Aslong as the fiduciary is able to
spend al of its assets before the "reasonable date” rolesaround, it isnot lidbleat all for the deductions
it took fromthe plans. This cannot have been an intended result of the regulation. The Department
of Labor could not have intended for companiesto be able to borrow with impunity from quaifying
plans so long as the company is able to exhaust all of its assets before the debts become due.

When companiesdeduct contributionsfromemployee paychecks, thoseamountsarenot |oans
to the company that it can use for any purpose until the loan becomes due. Those contributions are
moniesthat have already been paid to the empl oyees as compensation. The company isacting merely
asasteward; holding the plan participants' property until the assets can be segregated into aseparate
fund. The company may not dip into the plan assets to use for its own purposes any mare than it
could dip into the private bank accounts of its employeesto fund its shortfalls; once the contributions
are withheld, the money no longer belongs to the company.
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benefit of the plan participants.

The BT Appdlants argue against attaching liability to the financing arrangement they
negotiated because finding liability in these circumstances would deter “all asset-based financing
involving accountsreceivablefinancing.” They contend that the“lockbox” arrangement isa®normal
and customary” business arrangement that should not be deterred. BT’ sposition isthat lenderswill
not agree to a*“ carve-out” of their collatera in favor of possible ERISA obligations.

Either the creditors of acompany, like Gibraltar, or plan participants will bear the risk of a
company not being ableto meet itsobligationsto both quaifying plansand creditors. When BT talks
about creditors not being willing to “carve out” of its collateral, they are arguing that the plan
participants, instead of creditors and by extension shareholderslike BT who want to take advantage
of cheaper financing, should bear the risk. This would be contrary to the essential purposes of
ERISA, which isto protect plan participants and make sure that their contributionsto the plans are
used only for the plan’ s benefit. Plan participants deductions should be used only to fund the plans,
not as a subsidy to reduce the cost of capital for companies like BT.

Themagority also correctly concludesthat the BT Appellantsareliableunder ERISA by virtue
of their control over how the $300,000 advanced from Gibraltar after December 15, 1995 would be
spent. Although the money was advanced from Gibraltar to the Debtor, thetrial court found that the
BT Appdlants, especially Dworkin, participated in the decision about how this money would be
expended. ERISA defines anyone who “exercises any authority or control” over plan assets a
fiduciary. Thedefinition of “fiduciary” is phrased broadly: it extendsto anyone who exercises* any”
authority or control. We have therefore interpreted the term “fiduciary” liberally in the ERISA

context. Am. Fed. of UnionsLocal 102 Health & Welfare Fund v. Equitable Life Assurance Soc’'y
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of theU.S, 841 F.2d 658, 662 (5th Cir. 1988). Here, evenif the BT Appellantswere not the persons
formally vested by state law with the authority to dispose of the $300,000 advance, they nevertheless
had some actual authority over how the Debtor would spend the funds. The Debtor’s officers,
Ullman and Villano, answered to the BT Appellants. Because the BT Appellants exercised control
over Ullmanand Villano, who had control over plan assets, the BT Appellantswerefiduciariesunder
ERISA.

In my view, the mgjority’s alusion to respondeat superior and the “active and knowing”
requirement requires further explanation. Holding aperson vicarioudly liable for breach of fiduciary
duty under ERISA involves amix of federal and state law. ERISA suppliesthe standard for breach
of fiduciary duty and the source of liability. Statelaw determineswho isvicarioudly liable and under
what circumstances. See, e.g., id. a 665 (applying Louisiana law to determine if a principa was
vicarioudly liable for a breach of ERISA by its agent). We have aso added an additional, federa
requirement to vicarious liability under ERISA: the principal must be an “active and knowing”
participant in the agent’s breach. Id.

The “active and knowing” requirement means that respondeat superior will rarely do any
heavy lifting in the ERISA context. Remember that ERISA makes anyone who “exercises any
authority or control” over plan assets directly responsible as a fiduciary. Whenever a principal
“actively” participates in an agent’s decision about how to use plan assets, he will, by virtue of his
control over the agent’s actions, also be exercising a degree of control over the assets themselves.
The “active and knowing” requirement therefore makes respondeat superior basically a non-issue.
The issue is only whether the principal, by virtue of its de facto control over the agent, also had

control over the disposition of plan assets.
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| agree with the mgority that the relationship between the BT Appellants and the Officer
Appellants resemblesrespondeat superior. The BT Appellants exercised control over plan assets by
virtue of their de facto authority over Ullman and Villano, the two people who had the formal legal
authority to dispose of the $300,000 advance. Assuming for the sake of argument that Ullman and
Villano were not formally BT's agent s under state law, Ullman and Villano responded to BT's
authority just as agents typically respond to their principa’s authority.

| would not give the phrase “ active and knowing” the same prominence in this discussion as
the mgority choosesto giveit, nor would I announce anew test for fiduciary liability under ERISA,
asthe mgjority seemsto do. Although | agree that the situation here resembles respondeat superior,
importing conceptsfrom respondeat superior doesnot seemto provideany particular analytical value.
The question in my mind is simply whether the BT Appellants exercised control over how the
$300,000 advance would be spent. | agree with the mgjority that, on the facts as described by the
trial court, the BT Appellantsdid exercise such control. Assuch, | agreethat the BT Appellantsare
liable for using this advance to meet obligations of the Debtor other than those to the plans.

| therefore concur in the majority’ s opinion.
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