IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10746

In the Matter of: JOHN H CARNEY,

Debt or

JOHN H. CARNEY
Appel | ant,
vVer sus

| NTERNAL REVENUE SERVI CE

Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

July 16, 2001
Bef ore H G3 NBOTHAM and BENAVIDES, Circuit Judges, and
DUPLANTI ER, District Judge.”’
BENAVI DES, Circuit Judge:

John H Carney appeals froman adverse sunmary judgnment in
his challenge to the validity of tax deficiency clains nade
against himby the Internal Revenue Service (IRS). The
deficiencies stemfromthe IRS s determ nation that certain

partnership investnents by Carney | acked econom c¢ substance, and

hence could not support tax credits and depreciation deductions

‘Di strict Judge of the Eastern District of Louisiana, sitting by
desi gnation



that Carney clained. W AFFIRMthe grant of sunmary judgnment
based on Carney’s Rule 36(a) deened adm ssion that the proof of
claimfiled by the IRS in his bankruptcy proceedi ng accurately
described his tax obligations.
FACTUAL AND PROCEDURAL BACKGROUND

Carney, an attorney licensed to practice in Texas,
participated as a limted partner in the G nema ‘84 and G nema
‘85 |limted partnerships (the C nema Partnerships) from 1984
through 1989. On his tax returns for these periods, Carney
cl ai mred deductions, depreciation, and tax credits with respect to
his investnents in the G nema Partnerships. 1In 1991, the IRS
determ ned that the C nema Partnerships were tax shelter
i nvestments | acki ng econom ¢ substance. Consequently, credits
and deductions cl ai ned by individual C nema partners, such as
Carney, were no longer viable. 1In 1992, the C nenma Partnershi ps’
tax matters partner petitioned the Tax Court for judicial review
of the IRS s determination.?

In January 1995, Carney filed a petition for relief under

Chapter 11 of the Bankruptcy Code.2? The petition was |ater

! On Septenber 1, 2000, the Tax Court dism ssed the C nenma
Par t nershi ps proceedings for failure to prosecute.

2 As a partner, Carney was originally a party to G nema

Part nershi ps’ Tax Court proceeding. Carney’s bankruptcy petition
severed himfromthat case, however. See 26 U S.C. 88
6226(d) (1) (A), 6231(c)(2); Treas. Reg. 8301.6231(c)-7T(a), 52
Fed. Reg. 6779, 6793 (1987).



converted to Chapter 7. In May 1995, the IRS filed a proof of
claimagainst Carney relating, inter alia, to unpaid federal
i ncone taxes fromthe 1984, 1985, 1986, 1987 and 1989 tax years.
The cl ai med deficiencies stermed fromthe I RS s disall owance of
t he deductions and credits claimed by Carney in relation to the
Ci nema Partnershi ps and the Bell brook Joint Venture Partnershinp.
Carney did not object to the IRS s proof of claim In Decenber
1995, the IRS issued to Carney notices of deficiencies and
penalties with respect to the clained obligations. Carney
recei ved a general bankruptcy di scharge in Decenber 1996

The I RS assessed the 1986, 1987 and 1989 deficiencies and
penalties on July 16, 1997, and the 1984 and 1985 defi ci encies
and penalties on August 11, 1997. Wen the IRS attenpted to
coll ect the assessnents in 1998, Carney commenced the present
action in the bankruptcy court seeking a determnation that his
obligations had been discharged. Carney |ater anended his
conplaint to challenge the validity of the clained deficiencies.
After a period of discovery and negotiation, the IRS noved for
summary judgnent in Septenber 1999. In addition to responding to
the IRS s notion for sunmary judgnment, Carney filed a notion to
conpel responses to certain interrogatories and requests for
production previously served on the IRS, as well as a request for
a scheduling order setting a future date to hear sumary judgnent

argunents.



The bankruptcy court granted the RS s notion for summary
judgnent. As to the validity of the deficiency clains, the court
stated that Carney failed to produce sufficient evidence creating
a material fact question with respect to his claimfor the
deductions and tax credits. Alternatively, the court held that
Carney’s failure to respond to the RS s requests for adm ssion
created a deened adm ssion conclusively establishing the validity
of the IRS' s clains. Wth respect to the dischargeability of the
tax clains, the court relied on Bankruptcy Code sections
523(a) (1) (A and 507(a)(8)(A)(iii) to hold that the taxes owed
wer e non-di schargeabl e because they were assessabl e, but not
assessed at the tine that Carney filed his bankruptcy petition.
See 11 U.S.C. 88 523(a)(1)(A); 507(a)(1)(A(iii). The court
deni ed Carney’s discovery requests, concluding that Carney “could
have and shoul d have been diligent in filing his Mtion to Conpel
Di scovery Responses, but he was not.” The court suggested that
Carney made his notion to conpel discovery “as sone sort of
def ensi ve nmeasure in order to distract the Court’s attention from
the Summary Judgnent Mdtion.” Carney appeal ed these rulings to
the district court, which affirmed summarily. This appeal
f ol | owed.

DI scussI ON
Pursuant to section 158(d) of Title 28, this Court exercises

jurisdiction over the bankruptcy court’s final orders fixing the



anount of Carney’s tax debt and hol ding that debt to be non-

di schargeable. 28 U S.C. § 158(d). Carney has waived the

di schargeability issue on appeal by failing to offer a | egal or
factual explanation of how the bankruptcy court erred when it
held his tax obligations non-di schargeable. See Anerican States
Ins. Co. v. Bailey, 133 F. 3d 363, 372 (5th Gr. 1998) (“Failure
to provide any legal or factual analysis of an issue results in
wai ver.”).3® Thus, our review focuses on the bankruptcy court’s
summary judgnent that the RS s anended proof of claimcorrectly
stated the value of Carney’ s tax obligations.

Carney essentially argues that the bankruptcy court granted
summary judgnent in this case prematurely, before the IRS had
responded to his discovery requests. Hi s appellate brief and
oral argunent have both focused on the bankruptcy court’s
consideration of allegedly inproper evidence introduced by the
| RS to challenge Carney’s credibility with respect to his notion
to conpel discovery. |f the bankruptcy court considered inproper
evi dence when denying his notion to conpel, Carney reasons that
the grant of summary judgnent should be overturned. |In the

alternative, Carney maintains that his affidavit testinony

*Even if Carney had not waived error, his failure to present any
evidence to rebut the IRS s explanation that his tax obligations
fall within the exception to discharge described in section
523(a) (1) (A and 507(a)(8)(A)(iii) would support the grant of
summary judgnent on this issue.



creates a genuine issue of material fact as to his entitlenent to
claimed credits and deducti ons.

Carney’s argunents neglect his own failures to conply with
the Federal Rules of G vil Procedure governing discovery. As
expl ai ned below, Carney’s failure to respond to the IRS s Federal
Rule of GCvil Procedure 36 request that he admt the accuracy of
the RS s proof of claimconclusively established the validity of
that claim?* Carney's attenpt to contradict this adn ssion
through his affidavit testinony is precluded by the plain
| anguage of Rule 36 and this G rcuit’s precedent. Though Rule 36
allows litigants to request |eave to withdraw or anend an
adm ssi on, Carney never made such a notion before the bankruptcy
court in this case. Consequently, we affirmthe grant of summary
j udgnent based on Carney’s deened adm ssions.

We review orders granting summary judgnent de novo, guided
by the sane standard as the bankruptcy and district courts:
Federal Rule of G vil Procedure 56. Stults v. Conoco, Inc., 76
F.3d 651, 654 (5th Gr. 1996). Pursuant to Rule 56, a party may
obtain summary judgnent when "t he pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genuine issue as to any

4+ Bankruptcy rule 7036 provides that Federal Rule of Cvil
Procedure 36 operates in bankruptcy proceedings. BaANKR R 7036



material fact and that the noving party is entitled to judgnment
as a matter of law " FED. R Qv. P. 56(c). The IRS argues, and
t he bankruptcy court alternatively held, that Carney admtted the
validity and value of the IRS s deficiency clains by failing to
respond to the IRS's Rule 36 requests for adm ssion.
Specifically, Carney failed to respond to the IRS s request that
he admt the following: “You owe the [IRS] the taxes reflected on
the Proof of Claimattached hereto as Governnment Exhibit 1.”
According to the IRS, this adm ssion resolves all material fact
questions regarding the validity of its clains against Carney.

Federal Rule of G vil Procedure 36(a)states in pertinent
part:

A party may serve upon any other party a witten

request for the adm ssion, for purposes of the pending

action only, of the truth of any matters within the

scope of Rule 26(b) set forth in the request that

relate to statenents or opinions of fact or of the

application of law to fact, including the genui neness

of any docunents described in the request. ....

The matter is admtted unless, within 30 days after

service of the request, or within such shorter or

|l onger time as the court may allow or as the parties

may agree to in witing, subject to Rule 29, the party

to whomthe request is directed serves upon the party

requesting the admssion a witten answer or objection

addressed to the matter. ...
FED. R CQv. Proc. 36(a)(West 2001). Rule 36 allows litigants to
request adm ssions as to a broad range of matters, including

ultimate facts, as well as applications of law to fact.



See, e.g., Stubbs v. Commir Internal Rev., 797 F.2d 936, 938
(11th Cr. 1986); Canpbell v. Spectrum Automation Co., 601 F.2d
246, 253 (6th Cr. 1979). C.f. Playboy Enterprises, Inc. v.
Wl |l es, 60 F. Supp.2d 1050, 1057 (S.D. Cal. 1999) (“Requests for
adm ssi ons cannot be used to conpel an adm ssion of a concl usion
of law.”); Kosta v. Connolly, 709 F. Supp. 592, 594 (E.D. Pa.
1989) (suggesting that Rule 36 should not be enployed to establish
facts that are obviously in dispute). Such breadth allows
litigants to wi nnow down issues prior to trial and thus focus
their energy and resources on disputed matters. WRGHT, MLLER &
MARCUS, FEDERAL PRACTICE AND PROCEDURE: Civil 2d § 2254 (1994). For
Rule 36 to be effective in this regard, litigants nust be able to
rely on the fact that matters admtted will not |ater be subject
to challenge. Anerican Auto Ass’'n v. AAA Legal dinic, 930 F.2d
1117, 1119 (5'" Gir. 1991). Thus, Rule 36(b) provides that
“[al]ny matter admtted . . . is conclusively established unless
the court on notion permts wthdrawal or anmendnent of the
adm ssion.” Feb. R Qv. Proc. 36(b).

This Circuit has stressed that a deened adm ssion can only
be wi thdrawn or anended by notion in accordance with Rule 36(b).
American Auto, 930 F.2d at 1120. 1In order to allow w thdrawal of
a deened adm ssion, Rule 36(b) requires that a trial court find

that withdrawal or anendnent: 1) would serve the presentation of



the case on its nerits, but 2) would not prejudice the party that
obtained the adm ssions in its presentation of the case.
Anmerican Auto, 930 F.2d at 1119 (citations omtted); FED. R QW
P. 36(b). Even when these two factors are established, a
district court still has discretion to deny a request for |eave
to withdraw or anmend an adm ssion. United States v. Kasuboski,
834 F.2d 1345, 1350 n. 7 (7th CGir. 1987) (“[Rlule 36(b) allows
wi t hdrawal of adm ssions if certain conditions are net and the
district court, inits discretion, permts the withdrawal.”);
Donovan v. Carls Drug Co., Inc., 703 F.2d 650, 652 (2d G r. 1983)
(“Because the |anguage of [Rule 36(b)] is permssive, the court
is not required to nake an exception to Rule 36 even if both the
merits and the prejudice issues cut in favor of the party seeking
exception to the rule.”). Like other discovery rulings, we
review rulings granting or denying |leave to withdraw or anend
Rul e 36 adm ssions for abuse of discretion. Anmerican Auto, 930
F.2d at 1119.

Carney does not dispute that he failed to respond to the
| RS' s requests for adm ssion. Instead, he first argues that he
and the I RS entered into informal stipulations pursuant to Rule
29 according to which he had 10 days to respond to the requests
for adm ssion fromthe date that the IRS conplied with its

di scovery obligations to him This argunent is wthout nerit



because Carney fails to support his Rule 29 argunent by
identifying a witten stipulation agreenent altering the 30-day
time limt for replying to the RS s discovery requests. FED. R
GQv. P. 29(a) (requiring “witten stipulation” for extension of
response periods provided for in the rules of procedure).
Alternatively, Carney argues that the bankruptcy court
shoul d have allowed himto file responses to the RS s requests
for adm ssion out of tinme. This argunent fails because Carney
never filed a Rule 36(b) notion requesting | eave to anend the
adm ssions in the bankruptcy court. Rather than nove the court
for permssion to withdraw the adm ssions prior to or
concurrently with the IRS s notion for sunmary judgnent in
accordance with the Rule 36(b), Carney nmade no effort to address
the effect of the default adm ssions. He cannot neake such a
motion for the first tinme on appeal. See Stults v. Conoco, Inc.,
76 F.3d 651, 657 (5th Cr. 1996); Wight v. Hartford Acc. &
| ndem Co., 580 F.2d 809, 810 (5th Gr. 1978) (“It is a well-
accepted rule that an appellate court will not review actions of
om ssion or comm ssion by a trial court unless the defendant
makes known to the court the action which he desires the court to
take or his objection to the action taken by the court and the
grounds therefor.")(quotations omtted). Even if we were to

construe Carney’s notion to conpel as requesting the bankruptcy

10



court for leave to wthdraw the deenmed adm ssions, he has not
convinced the Court that the district court’s denial of such a
request woul d have constituted an abuse of discretion.?®

Federal Rule of G vil Procedure 56(c) specifies that
“adm ssions on file” can be an appropriate basis for granting
summary judgnent. Feb. R CQv. Proc. 56(c). Since Rule 36
adm ssi ons, whet her express or by default, are conclusive as to
the matters admtted, they cannot be overcone at the summary
j udgenent stage by contradictory affidavit testinony or other
evidence in the summary judgnent record. Dukes v. South Carolina
Ins. Co., 770 F.2d 545, 548-49 (5th Gr. 1985); Kasuboski, 834
F.2d at 1350. See also Anerican Auto, 930 F.2d at 1119 (default

adm ssi ons cannot be overcone by conflicting trial testinony).?®

*In Dukes, we affirmed a district court’s decision to strike out
of tinme responses to a Rule 36 request for adm ssions based on
the court’s findings that the plaintiffs had been *evasive and
dilatory throughout the litigation.” Dukes, 770 F.2d at 549.
Though never asked by Carney for leave to file out of tine
responses, the bankruptcy court’s opinion reflects its general

i npression that Carney had not been diligent during the discovery
phase of the case and had made his notion to conpel “to distract
the Court’s attention fromthe summary judgnent notion.” This

| anguage in the bankruptcy court’s opinion suggests that it would
have had a basis to deny a request for leave to file anmended
responses, had it been asked to do so.

¢ Various federal courts fromaround the country have relied on
default adm ssions to support a grant of sunmary judgnent. See,
e.g., United States v. 2204 Barbara Lane, 960 F.2d 126, 129 (11'"
Cir. 1992); Hulsey v. State of Texas, 929 F.2d 168, 171 (5" Cir.
1991); Stubbs, 797 F.2d at 938 (11'M Cir. 1986); Canpbell v.

11



| nstead, the proper course for a litigant that wi shes to avoid

t he consequences of failing to tinely respond to Rule 36 requests
for adm ssion is to nove the court to amend or w thdraw the
default adm ssions in accordance with the standard outlined in
Rul e 36(Db).

Carney did not avail hinself of the procedural nechanismfor
attenpting to avoid the effect of his default. Consequently,
application of this Court’s precedent applying the plain | anguage
of Rule 36 conpels us to conclude, on the record before us, that
the validity of the tax deficiencies stated in the |RS s proof of
cl ai m has been conclusively established. W note that other

courts have reached simlar results in tax cases.’ MNbreover,

Spectrum Automation Co., 601 F.2d 246, 253 (6th G r.1979);

Chi cago Dist. Council of Carpenters Pension Fund v. PPMQT.,

169 F.R D. 336, 341 (N.D. Ill. 1996); Wallace v. Best Wstern
Nort heast, 183 F.R D. 199, 202-3 (S.D. Mss. 1995); Cereghino v.
Boei ng Co., 873 F.Supp 398, 401 (D. O. 1994); Gardner v. Borden,
Inc., 110 F.R D. 696, 697 (S.D. WVa. 1986); In re N swonger, 116
B.R 562, 565 (Bankr. S.D. Chio 1990); In re Sweeten, 56 B.R

675, 677 (Bankr. E.D. Pa. 1986) (all noting that Rule 36 allows
party to seek adm ssions as to matters dispositive of a case and
granting summary judgnent on basis of deened adm ssions).

"See Stubbs, 797 F.2d at 938 (affirm ng grant of sunmary judgnment
agai nst taxpayer on challenge to tax obligations because “facts
deened admtted by [the plaintiff] established his liability” for
the asserted deficiencies and penalties); National Advertising
Co., Inc. v. Dick, 640 F. Supp 1474, 1475 (S.D. Ind. 1986)
(plaintiff’s failure to respond to IRS s requests for adm ssion
supported summary judgnent for IRS as to IRS s ability to | evy on
certain funds to satisfy settled tax obligation); United States
v. Di Fonzo, 654 F. Supp. 263, 264 (D. Mass. 1986) (granting

12



this Court has affirnmed a grant of summary judgnent based on
default adm ssions coupled with a district court’s denial of a
request to withdraw those adm ssions. See Dukes, 770 F.2d at
548. Carney’'s failure to nove the bankruptcy court to w thdraw
his adm ssion prior to or concurrently with the IRS s notion for
summary judgnent sinply conpels affirmance of the grant of
summary judgnent. Like the Seventh GCrcuit,

We recogni ze the potential harshness of this result.

The failure to respond to adm ssions can effectively

deprive a party of the opportunity to contest the

merits of a case. This result, however, is necessary

to insure the orderly disposition of cases; parties to

a lawsuit nmust conply with the rules of procedure. In

addition, the harshness is tenpered by the availability

of the notion to w thdraw adm ssions, a procedure which

[ Carney] did not enpl oy.
Kasuboski, 834 F.2d 1345.

Because of Carney’s default adm ssions, we need not explore
in detail the bankruptcy court’s alternative holding that sumary

j udgenent was appropriate based on the absence of genuine

material fact.® Simlarly, we need not address Carney’s argunent

summary judgnent for IRS after taxpayers were deened to have
admtted validity of notices of assessnents and denmands for
paynment pursuant to Rule 36). See also Alexander v. CI.R, 926
F.2d 197, 197 (2d Cr. 1991) (affirmng grant of sunmmary judgnment
based on default adm ssions of taxpayer’s liability pursuant to
Tax Court Rule 90(c)).

8The bankruptcy court rejected Carney’s affidavit testinony as
conclusory, and thus determ ned that Carney had presented “no

13



on appeal that summary judgnent shoul d have been deferred to
all ow nore di scovery, since the deened adm ssion is conclusive as
to the central factual issue in his case.® Finally, the

di scovery issues that formthe crux of Carney’s argunent on
appeal are irrelevant since additional discovery could not alter

our resolution of the sumary judgnent agai nst him?

conpetent summary judgnent evidence” supporting his clains to the
deductions and credits. Because Carney’s affidavit contains
specific factual allegations supporting its conclusions, we would
have had reservations dismssing it sinply as conclusory. See
Rushing v. Kansas City Southern Ry. Co., 185 F.3d 496, 513 (5th
Cir. 1999) (en banc) (distinguishing conclusory statenents from
concl usi ons based on specific facts). For exanple, Carney’s
affidavit specifies that the C nema Partnershi ps acquired
specific filnms for distribution using cash and recourse

prom ssory notes. The affidavit testinony also indicates that
partners assuned pro rata liability in bank debt that was used to
market filns. Neverthel ess, because of Carney’s |ack of
diligence in responding to the IRS s request for adm ssion we
cannot reach these issues.

°\WW note, however, that Carney again failed to properly raise
this issue before the bankruptcy court by filing a Rule 56(f)

nmoti on and expl ai ni ng specifically how additional discovery would
aid his attenpt to respond to the IRS s notion for sunmary
judgnent. See Robbins v. Anpbco Prod. Co., 952 F.2d 901, 907 (5th
Cir. 1992) (requiring Rule 56(f) notion that specifically
denonstrates how additional discovery will establish a genuine
issue of material fact). So long as the default adm ssions
remain in the record, no anount of additional discovery could
overconme their effect.

© Carney argues that entry of testinony regarding the facts
surrounding a state court contenpt order was error, since the
order was vacated on appeal to the Texas Suprene Court. See Ex
parte Carney, 903 S.W2d 345 (Tex. 1995). This Court previously
held that introduction of the contenpt order prejudiced Carney’s
substantial rights in an unrelated crimnal proceeding. See

14



CONCLUSI ON

For our litigation systemto work effectively, litigants
must conply with the Federal Rules of G vil Procedure. Carney’s
plight in this case exenplifies how repeated failures to do so
ultimately preclude a party frompresenting the nerits of his
case. Carney conplains that the bankruptcy court should not have
rendered summary judgnent based on a default adm ssion, but he
never noved the court to withdraw the adm ssion. Simlarly,
Carney argues that the court should have deferred granting
summary judgnent to allow for nore discovery, but he filed only a
nmotion to conpel discovery at the sane tinme as his reply to the
RS s notion for summary judgnent, not a Rule 56(f) notion as
required in this Grcuit. Carney’'s pattern of non-responsiveness
to the mandates of our rules of procedure require affirmance of

the summary judgnent agai nst him

United States v. Fisher, 106 F.3d 622 (5" Cir. 1997), abrogated
in part by Chler v. United States, 529 U S. 753, 120 S.C. 1851
(2000). Neither the contenpt conviction nor this Court’s
reversal of Carney’s crimnal conviction have any rel evance to
the nmerits of this tax case. W need not reach Carney’s
evidentiary conplaints in so far as they relate to the bankruptcy
court’s ruling on his notion to conpel, since further discovery
coul d not have altered our resolution of this case. W note,
however, that it is apparent fromthe record that the bankruptcy
j udge recogni zed that the state contenpt conviction had been
overturned and that this Court had overturned Carney’s federal
crimnal conviction.

15



DUPLANTI ER, District Judge, Dissenting:

| respectfully dissent. The majority opinion affirnms the
summary judgnent entered against plaintiff on the sole basis that
plaintiff did not tinely file a denial of the follow ng request
for adm ssion: "You owe the taxes reflected on the Proof of Caim
attached hereto as Governnent Exhibit 1."

Rul e 36(a) of the Federal Rules of G vil Procedure permts
the service by one party upon the other of a "witten request for
the admssion ... of the truth of any nmatters within the scope of
Rule 26(b) (1) set forth in the request that relate to
statenents or opinions of fact or of the application of lawto
fact . . . ." What ever "any matters . . . that relate to
statenents or opinions of fact or of the application of lawto
fact" may nean, it is beyond the intent of the Rule to
count enance a request for adm ssion such as the one by the
. R S., which can be paraphrased: "Admt that we wn the case."
Clearly, Rule 36 can be used to request adm ssions of fact

whi ch effectively dispose of all of the issues in a case, with

the result that the propounding party would be entitled to

" Rule 26(b)(1) permits discovery regarding any matter relevant to the claim or defense of any party.

16



summary judgnent in the absence of a denial. But the request at
i ssue was not that plaintiff admt any facts, but that he admt
that he owed the taxes which in his conplaint he denied ow ng.

Clearly, Carney displayed a conplete |ack of diligence in
failing to respond to the request that he admt that he owed the
taxes at issue and in failing to nove to withdraw the adm ssion
pursuant to Rule 36(Db). Such conduct on the part of an attorney
is not to be condoned. However, Carney nade it clear to the
trial court throughout the proceedings that he never intended to
give up his claimthat the incone tax deductions disallowed by
the 1.R S. were in fact genuine and lawful. |ndeed, as foot-
noted by the majority, the court had before it Carney's affidavit
containing specific factual allegations to support his contention
that the partnerships were not nerely shamtax shelters but
instead were operating entities. Had Carney been given the
opportunity to do so and had he succeeded in proving those
all egations he likely woul d have obtai ned the judgnent he sought.
Under such circunstances, dismssal of his suit is a draconian
penalty for failure to file another denial that he owed the
t axes.

Plaintiff's various other witten subm ssions pending at the
time summary judgnent was entered shoul d have been construed as a

request to withdraw the deenmed adm ssion that his claimlacked

17



merit. His affidavit evidence submtted in response to the
nmotion for summary judgnment created genuine issues of naterial
fact sufficient to defeat that notion. | would reverse the

summary judgnent and renmand.
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