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UNI TED STATES OF AMERI CA
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V.
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Appeal fromthe United States District Court
for the Northern District of Texas

Oct ober 238, 2002
Before KING Chief Judge, GARWOOD, JOLLY, H GG NBOTHAM DAVI S,
JONES, SM TH, W ENER, BARKSDALE, EM LIO M GARZA, DeMOSS,
BENAVI DES, STEWART, PARKER, DENNI' S, and CLEMENT, Gircuit Judges.
PER CURI AM
By reason of an equally divided en banc court, we affirmthe

district court’s judgnent of conviction and sentence.



DAVI S and BENAVI DES, concurring in the affirmance of the
j udgnent :

It is a deep nystery to us why five judges thought it
hel pful or appropriate to take eight fellow judges to task for
failing to explain why they decline to change the established | aw
of this circuit and create a circuit split. W of course

disclaimtheir attenpt to attribute views to us.



GARWOCD, Circuit Judge, with whom JOLLY, H GG NBOTHAM JONES,

SM TH, BARKSDALE, DEMOSS and CLEMENT, Circuit Judges, join

di ssenti ng:

We respectfully dissent fromthe evenly divided Court’s per
curiam unexplained affirmance of these convictions. The nature
of the case and our reasons for concluding that reversal is

required are set forth bel ow

Janes McFarl and, Jr. appeals his conviction of four counts of
robbery of |local convenience stores in Fort Wrth, Texas, in
violation of 18 USC 8§ 1951 (the Hobbs Act) and four
correspondi ng counts of using and carrying a firearmduring and in
relation to those robberies in violation of 18 U S.C. §8 924(c)(1).
He chall enges his conviction on the Hobbs Act counts, asserting
t hat t he evi dence  was i nsufficient to est abl i sh t he
constitutionally or statutorily required nexus to interstate
commerce and that the jury charge respecting this elenent was
defecti ve. A panel of this court affirnmed per curiam United
States v. MFarland, 264 F.3d 557 (5th G r. 2001). The pane
considered itself bound by our prior decision in United States v.

Robi nson, 119 F.3d 205 (5th Gr. 1997), and United States .



H ckman, 151 F.3d 446 (5th Gr. 1998), aff’'d by an equally divided
en banc court, 179 F.3d 230 (5th Cr. 1999), cert. denied, 120
S.C. 2195 (2000). Judge Denpbss specially concurred, 264 F.3d at
559-61, urging en banc reconsideration in |light of the intervening
decisions in United States v. Mrrison, 120 S.C. 1740 (2000), and
Jones v. United States, 120 S.Ct. 1904 (2000), the equally divided
nature of the H ckman en banc affirmance and Judge Hi ggi nbot ham s
di ssent therefrom The Court subsequently took the case en banc.
United States v. MFarland, 281 F.3d 506 (5th GCr. 2002).
Facts and Procedural Background

McFarl and was charged in a ten count indictnment with five
Hobbs Act robbery counts, and five related section 924(c)(1)
counts, pertaining to robberies of |ocal convenience stores
committed in Fort Worth, Texas, in Novenber and Decenber 1998.' He
was acquitted of one of the robbery counts and of its related
section 924(c)(1) count.? He was convicted on all the renmaining
counts. The four Hobbs Act counts of conviction (counts one, five,
seven and nine) each alleged that MFarland “did know ngly and
W llfully obstruct, delay, and affect interstate comerce and did
attenpt to obstruct, delay and affect interstate conmmerce, by

robbery, to wit: the defendant did take and obtain property, nanely

IMcFarl and had been arrested for the robberies by Fort Wrth
police in | ate Decenber 1998 and incarcerated in the Tarrant
county, Texas, jail. He was later transferred into federal
custody when the state dism ssed its robbery charges against him
and the United States Attorney adopted the robbery offenses for
federal prosecution.

2The counts of acquittal were count three (robbery on
Novenber 24, 1998 of Haynie’'s Inc.) and count four (the related 8§
924(c) (1) count).



United States Currency, fromthe person and in the presence of
[ nane of store enployee], an enployee of . . . [nane and address

of store], against his will by neans of actual and threatened
force, violence, and fear of injury to his person.”3

The stores invol ved, the anounts taken, in each case fromthe
cash register, and the relevant dates of the four robberies were
the foll ow ng:

Count one, robbery Novenber 20, 1998 of “Buy-Low’ conveni ence
store in which “about $100, close to $100" was taken;

Count five, robbery Decenber 3, 1998 of Gateway D scount
Li quor store i n which “somewhere around 15 [ $1, 500] to $2, 000" cash
was taken;

Count seven, robbery Decenber 11, 1998, Quickway Shopping

3Al t hough, as indicated, these counts each reference
“attenpt,” the jury charge nmakes no reference whatever to
“attenpt,” and these counts were submtted to the jury entirely
on a conpleted offense basis. There was no conspiracy allegation
or count, each Hobbs Act count was submitted to the jury as a
separate and distinct offense, and the jury was charged “A
separate crine is charged in each count of the indictnent. Each
count and the evidence pertaining to it should be considered
separately.” The defendant acted alone in each of the robberies,
al though there is evidence indicating that in at |east one of
them he was driven fromthe site just after the robbery by his
wfe or girlfriend. There is no suggestion that the defendant
(or the wife or girlfriend) was other than a resident of Fort
Worth, or that he had any intention or purpose to do or
acconplish anything other than sinply what he did, nanely take
cash from each store robbed.



conveni ence store in which “about $50" cash was taken;*

Count ni ne, robbery Decenber 21, 1998, Jeff Stop conveni ence
store, in which $145 cash was taken.

Each of these four stores was a retail store, three being
retail convenience stores and one a retail |iquor store. There is
no evi dence that any of the four stores nade any sal es or shipnents
to points or purchasers outside of Texas, or, indeed nmade any sal es
other than at the store premses to retail purchasers resident in
Fort Worth. There is no evidence that any of the stores was
| ocated at (or near) any transportation facility, such as a bus or
train station or airport, or on an interstate highway. Three of
the stores-Buy-Low, Jeff Stop and Gateway Di scount Liquor—-were
apparent |y stand-al one, singlelocation, concerns, unaffiliated, by
comon ownership or otherwse, wth any other concern. The
Qui ckway Shoppi ng conveni ence store was apparently one of an
unst at ed nunber of such stores so naned, and WIIliamGunfory, owner

of the store robbed, may have owned sone (or all) of the other

4 About $50" is the testinony of Rosa Candanosa, the
enpl oyee on duty at the store when the robbery took place who
took the noney fromthe cash register and handed it to the
defendant. The then store owner, WIlliam Gunfory, who at the
time of trial in March 2000 had been retired for an unstated
length of tinme, testified he was not at the store when the
robbery occurred. Wen asked by the prosecution “can you tell us
approxi mately how nuch your store was robbed the day Rosa
Candanosa was working” he replied “l really don’'t recall, but |
woul d say in the neighborhood of $100.” No further precision was
supplied nor is there any expl anation of how or on what basis the
“in the nei ghborhood of $100" was arrived at.
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Qui ckway Shoppi ng conveni ence stores.® There is no evidence that
any of the four robbed stores (or any Qui ckway Shoppi ng store) had
any facilities, property, enployees, bank accounts or activities
outside of Fort Wirth, or was owned, in whole or in part, by any
one not a Fort Wirth resident.

Each of the four retail stores sold itens of nmerchandi se sone
of which the evidence showed were originally mnufactured or
processed outside of Texas.® As to none of the three conveni ence
stores was there any evidence indicating what fraction or
percentage of their sales was of or allocable to itens which had
been manufactured or processed out of Texas, or what was the total
dollar amount either of such sales or of all sales at the
particular store. As to the Gateway D scount Liquor store, one of
the three Texas whol esal ers who supplied it testified that ninety-
five percent of what he distributed both generally and to that

particul ar store “cane fromoutside the state of Texas” and that a

The evidence in this respect is sparse, consisting only of
the followwng. WIlliam Gunfory replied “That is correct” to the
prosecutor’s question “WAs one of the conveni ence stores that you
owned Qui ckway Conveni ence Store shopping on 245 Bail ey Fort
Worth, Texas” [The store robbed on Decenber 11, 1998]. And, a
Weat herford, Texas, wholesaler testified that “we supplied
Qui ckway Conveni ence Stores as a group,” that he supplied the
Qui ckway store at 245 Bailey Street, had | ong done business with
M. Qunfory, and answered “yes” to the prosecutor’s question did
he “rely on M. Q@unfory’' s stores, at |east in the Decenber ‘98
time frame, and stores like that, in conducting your business?”

6Such out-of-state itens included the follow ng. The Buy-
Low store sold cigarettes, Coors beer and Gatorade. The Qui ckway
Shopping store sold cigarettes, Tropi cana Orange Juice, Coors
beer, Gatorade, Nabi sco snacks, Anacin and Purina dog food. The
Jeff Stop sold cigarettes, Tropicana Orange Juice, Coors beer,
Anacin, and Purina dog food. The Gateway Di scount Liquor store
sol d various |iquors produced outside of Texas.
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very smal |l anpunt of |iquor or wi ne products was produced i n Texas.
The only evidence as to the Gateway Di scount Liquor Store’s dollar
vol une of sal es and purchases was that it had $26, 640. 69 sal es and
$23,084. 73 purchases from Novenber 17 to Novenmber 30, 1998, and
$34,910. 03 sales and $36,547.67 purchases from Decenber 1, 1998
t hrough Decenber 17, 1998, and that in the retail |iquor business
peopl e start buying after Thanksgi vi ng and t he busiest tinme of year
is from Cctober through Decenber.

There was no evidence that either the Buy-Low store or the
Jeff Store acquired any of their inventory fromsources outside of
Texas, as opposed, for exanple, to acquiring it from a Texas
whol esal er. I ndeed, there was no evidence whatever as to how or
from whom or where or on what basis either of those two stores
acquired their inventory, except that they purchased it. The only
evidence in this respect as to Gateway Di scount Liquor is that it

purchased its inventory fromthree Texas whol esal ers, as required

by Texas | aw. The only one of these three whol esalers who
testified stated “lI pay for that product beforehand, and its m ne
to distribute and sell and collect.” Quickway Shopping purchased

its nerchandi se inventory froma Watherford, Texas, whol esal er,
Hartnett Conpany, which in turn had purchased itens including
Tropicana juices from Florida, Wigley’s Gum and Gatorade from
Chi cago, and Purina dog food from Ckl ahona. The goods Hartnett
Conpany acquires cone to a warehouse in Texas. It then sells them
to local retail stores (and to sone stores in Kansas). Quickway
Shoppi ng al so sol d noney orders which it acquired froma conpany in
M nnesota, and M. Qunfory testified “any noney orders we sold we
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paid off the sane day” and estimated “we sold probably 300 a
month.” 1t is not clear whether the 300 figure refers to the total
nunber of individual noney orders or the total face anmobunt of the
nmoney orders sold per nonth. Nor is it clear whether the reference
istoall GQunfory’ s Quickway Shopping stores or the particul ar one
robbed of $50 on Decenber 11, 1998.

The owners when the robberies occurred of Buy-Low, Jeff Stop
and Gateway Di scount Liquor stores testified that the percentage of
their gross sales proceeds used to restock inventory was seventy-
five percent for Gateway and Jeff Stop and seventy percent for
Gateway. The fornmer owner of Quickway Shopping testified that his
profit margin on sales was approximately twenty-five percent,
nmeaning that “if we sold $20,000 a nmonth, we would have to buy
$15,000 a nmonth to replace it.” These store owners each gave
brief, conclusory testinony that robbery of noney fromthe store
woul d cause probl ens respecting, hurt or hinder inventory
purchases.’ However, there was no evidence that any of the stores

actually did purchase |ess, or delay any purchase, as a result of

The Buy-Low owner answered “yes” when asked “when noney is
stolen fromyou like that, does it cause you problens in rebuying

inventory.” The Jeff Stop owner answered “yes” when asked “when
your store is robbed of its noney, does that hurt your ability to
re-buy, repurchase nerchandise to sell in your store.” The

Qui ckway Shoppi ng owner, asked “if your store is robbed of its
nmoney, does that hinder your ability to replenish your stock,”
responded “well, naturally, we have | ess noney to operate with.”
The Gateway Di scount Liquor owner, asked “if your store is robbed
of noney and you don’t have that noney, it hurts your ability to
repl eni sh your stock,” replied “yes. It does hurt us.”
Conpar abl e general testinony was |ikew se given by the |iquor
whol esal er, the whol esal er who supplied Quickway Shopping and a
Coors distributor; these whol esal ers al so gave general testinony
that if their custoners didn't pay themthey couldn’t pay the
suppliers fromwhomthey had purchased their products.
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(or follow ng) the charged robbery of that store. No questions in
t hat respect were asked of the Buy-Low or Jeff Stop owners, and no
one identified as a seller or supplier to either testified.?
Li kewi se, neither the Gateway Di scount Liquor owner (whose sales
and purchases rose follow ng the robbery) nor the fornmer Quickway
Shoppi ng owner, nor their wholesalers, ever testified that as a
result of the charged robbery the retail store actually reduced or
del ayed any purchases, and their testinony suggests that they did
not.® The Qui ckway Shoppi ng forner owner, when asked “were you not
able to buy anything you would normally buy because that $100
wasn't there,” responded “we would be able to buy it, but we would
have to take the $100 from the bank or sonmewhere to keep our
bal ances in the correct proportion.” The Gateway D scount Liquor
owner, when asked “after the $1,500 to $2,000 was taken fromyou by

the defendant, did it cause your business problens,” responded

8The Buy-Low owner testified that at sonme unspecified tine
prior to the March 2000 trial he had elected to close his store,
that “six or seven nonths” after the charged Novenber 20, 1998
robbery, “we had another robbery,” and that he closed his store

for two reasons, “first of all” because his |landlord sold the
store prem ses and “nunber two” because “I’mtired of” being
r obbed.

\\¢ al so observe that the whol esal er supplying Qi ckway
Shoppi ng, when asked “how do you know a [custoner] store has been
robbed” responded “because they will call us and need an extra
delivery because they don’t have any product in their store.”
There is no evidence that this ever occurred respecting any of
t he four stores.

°The owner, when asked approxi mately how nuch was taken in
the robbery, had stated “I really don't recall, but I would say
in the nei ghborhood of $100.” He was not present when the
robbery occurred. The enployee on duty testified that *about
$50" was taken. There is no other evidence as to the anount
taken (see note 4, supra).
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“I't kept ne a little stretched. |In business every day

sales are ringing, but we have to overstretch sone bills

and tell the distributor that we won’t be able to pay you

today, but we’'ll pay you in the next two or three days.”
Apart fromthe just above quoted testinony of the Gateway D scount
Li qguor owner, there was no evidence that any of the robberies
resulted in any of the victim stores even slightly delaying any
paynment to any party as a result of the charged robberies.

McFarl and nmade and renewed tinely notions for judgnent of
acquittal on the grounds, inter alia, that the required nexus to
interstate conmmerce was not shown as to any of the Hobbs Act
counts. These notions were overrul ed. The trial court’s jury
charge instructed, wth reference to the Hobbs Act counts, that,
anong ot her things:

“I'f you decide that there is any effect at all of [sic]

interstate commerce, then that is enough to satisfy this

element. The effect can be mnimal. A showing that a

busi ness regul arly buys goods fromout of state allows an

i nference that a robbery may inpair a future purchase .

.. . If you find beyond a reasonable doubt that the

defendant’s conduct affected interstate comerce, then

you may concl ude that the governnment has net its burden

of proof as to the interstate comerce elenent of the

of fense.”

McFarl and objected to the word “any” in the first sentence above
quoted, objected to the sentence “the effect can be mnimal,” and
to the failure to include the word “substantially,” as he had
previously requested, between “conduct” and “interstate commerce”
in the last above quoted sentence. These objections were all
overrul ed.

Di scussi on

As noted, the principal issue presented is whether the Hobbs
Act extends, or may be applied consistent with the |imtations of
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the Commerce Cl ause reflected by Lopez and Morrison, to these

robberies of local retail stores.
. The Act, its history and Suprene Court interpretation

The Hobbs Act, 18 U.S.C. § 1951, provides in relevant part:
“ (a) Whoever in any way or degree obstructs, del ays, or
affects commerce or the novenent of any article or
commodity in comerce, by robbery or extortion or
attenpts or conspires so to do, or conmts or threatens
physical violence to any person or property in
furtherance of a plan or purpose to do anything in
violation of this section shall be fined under this title
or inprisoned not nore than twenty years, or both.

(b) As used in this section-

(3) The term *“conmerce” neans conmerce
wthin the District of Colunbia, or any
Territory or Possession of the United States;
all commerce between any point in a State,
Territory, Possession, or the District of
Col unbia and any point outside thereof; al
comerce between points wthin the sane State
t hrough any pl ace outside such State; and al
ot her commerce over which the United States
has jurisdiction.”

1The bal ance of the statute consists of paragraphs (1) and
(2) of subsection (b), reading as foll ows:

“ (1) The term ‘robbery’ neans the unlawful taking or
obt ai ni ng of personal property fromthe person or in
the presence of another, against his wll, by neans of
actual or threatened force, or violence, or fear of
injury, imediate or future, to his person or property,
or property in his custody or possession, or the person
or property of a relative or nenber of his famly or of
anyone in his conpany at the tinme of the taking or
obt ai ni ng.

(2) The term ‘extortion” neans the obtaining of
property from another, with his consent, induced by
wrongful use of actual or threatened force, violence,
or fear, or under color of official right.”

and subsection (c), which provides: “ (c) This section shall not
be construed to repeal, nodify or affect section 17 of Title 15,

12



It was originally enacted July 3, 1946, ch. 537, Pub. L. 486,
60 Stat. 420,!? as an anendnent to the generally simlar Anti-
Racket eeri ng Act of June 18, 1934 (the 1934 Act), Pub. L. 376, 48
Stat. 979-80.' The Hobbs Act was occasioned by the holding in
United States v. Local 807, 62 S.Ct. 642 (1942) that the 1934 Act,
by virtue of its exclusion relating to an enployer’s paynment of
wages to an enployee and its provision indicating an intent not to
dimnish union rights, did not apply to the activities of nenbers
of a New York City truck drivers uni on who, by violence or threats,
extracted paynents for thenselves from out-of-state truckers in
return for the unwanted and superfluous service of driving the
trucks to and fromthe city. 1d., at 643-44, 649; United States v.
Ennons, 99 S. Ct. 1007, 1011 (1973) (“[A]s frequently enphasi zed on
the floor of the House, the limted effect of the bill was to shut
off the possibility opened by the Local 807 case, that wunion

menbers could use their protected status to exact paynents from

sections 52, 101-115, 151-166 of Title 29 or sections 151-188 of
Title 45.”

2 n the 1948 revision and codification of Title 18, purely
formal, stylistic changes were nade to the Hobbs Act (largely
reordering and consolidating its subsections and paragraphs).
June 25, 1948, Pub. L. 772, c. 645, 62 Stat. 793-794. 1In 1994
the words immediately following “fined” in subsection (a) were
changed from “not nore than $10, 000" to “under this title.”
Sept. 13, 1994, Pub. L. 103-322, Title XXXII1, § 330016(1) (L),
108 Stat. 2147

13The 1934 Act was subsequently codified, wthout
substantive change, as 88 420a t hrough 420e of Title 18, U. S.
Code 1940 Ed.
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enpl oyers for inposed, unwanted and superfluous services.”).
The Senate Report on S. 2248, which (as anended) becane the
1934 Act, states that “the nearest approach to prosecution of
racketeers as such has been under the Sherman Antitrust Act” but
such prosecuti ons have been hanpered by the requirenent of proving
conspi racy or nonopoly and by being nerely a m sdeneanor, and that
the proposed bill “is designed to avoid many of the enbarrassing
[imtations . . . of the Sherman Act, and to extend Federal

jurisdiction over all restraints of any conmerce within the scope

See also United States v. Green, 76 S.C. 522, 525, 526
(1956) (“The legislative history makes clear that the new [ Hobbs]
Act was neant to elimnate any grounds for future judicial
conclusions that Congress did not intend to cover the enpl oyer-
enpl oyee rel ationship;” “The city truckers in the Local 807 case
simlarly were trying by force to get jobs fromthe out-of-state
truckers by threats and violence”); H R Rep. 238, 79th Cong.,
1st Sess. (1945) (reporting favorably H R 32 which becane the
Hobbs Act, the report consisting nostly of verbatim quotation of
the entire Local 807 majority opinion and dissent); 89 Cong. Rec.
3202 (1943) (“. . . it i1s the intention of the Conmttee on the
Judiciary to enact |legislation for one purpose, and one purpose
al one, nanely, to correct the unfortunate decision in the Loca
807 case”) (Rep. Walter); 91 Cong. Rec. 11841-11842 (1945) (*“
want it distinctly understood that the | egislation under
consideration is designed to neet one situation and one situation
alone. . . . Let us see what that situation is. Unfortunately,
the Suprenme Court in the fanous Local 807 case by a very strained
construction . . .”) (Rep. Walter); 91 Cong. Rec. 11841 (1945)
(“The sole purpose of the bill . . . is to undo the outrageous
opi ni on of the Suprene Court in the Teansters Uni on case where
that Court legitimatized hi ghway robbery commtted by a | abor
goon”) (Rep. Cox); 91 Cong. Rec. 11900 (1945) (“This bill is
designed sinply to prevent both union nenbers and nonuni on peopl e
from maki ng use of robbery and extortion under the guise of
obt ai ni ng wages in the obstruction of interstate commerce. That
isall it does. . . . this bill is made necessary by the amazi ng
deci sion of the Suprene Court in the case of the United States
agai nst Teansters Union 807 . . . That is all this bill does. W
think a m stake was nade by the Suprene Court. W are attenpting
to correct it . . .”) (Rep. Hancock).

The Congressional Record does not reflect any Senate debate
or di scussion of the Hobbs Act.
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of the Federal Governnent’'s constitutional powers.” S. Rep. 532,
73rd Cong., 2nd Sess. (1934). The House Report on S. 2248, which
recomends a rewitten formof S. 2248, states “this is the so-
called ‘antiracketeering bill’ for the suppression of racketeering
in interstate comerce,” and quotes a nenorandum from Attorney
Ceneral Cunmmngs noting that the bill, wth the suggested
anmendnent s, had been approved by representatives of organi zed | abor
and that “The Sherman Antitrust Act is too restricted inits terns
and the penalties thereunder are too noderate to nmake that act an
ef fecti ve weapon in prosecuting racketeers. The antiracketeering
bill would extend the Federal jurisdiction in those cases where
racketeering acts are related to interstate commerce and are
therefore of concern to the Nation as a whole.” H Rep. 1833, 73rd
Cong., 2nd Sess. (1934). Despite the breadth of sonme of this
| anguage, it my be seriously doubted that Congress then
contenplated that it was nmaking a federal crine the “plain vanilla”
cash robbery froma local retail store of the sort here involved.
Moreover, at that tinme the federal governnent’s commerce power was
generally viewed far |less expansively than it later cane to be.
See Lopez, 115 S. Ct. at 1628. The then view of the commerce power
is also suggested by S. Rep. 1189, 75th Cong., 1st Sess. (1937),
the report of the principal congressional conmttee (the Copel and
Comm ttee) working on the 1934 Act (see United States v. Cul bert,
98 S. Ct. 1112, 1115 & n.6 (1978)), recounting its investigations,
comencing in 1933, into racketeering and the recommendations it
had made for legislation (including the 1934 Act). This report
reflects an understanding that there were neaningful limts on the
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conmerce power. For exanple, the report nentions the “Poultry
Racket” “practiced upon the live-poultry business in New York
Cty,” towhichthe “poultry conmes fromthe Sout hern and M dwestern

states,” and, due to the rackets, the charge for shipping a carl oad
of poultry from Chicago to New York was |ess than the charge for
its unloading and delivery in New York Cty. |Id. at 16, 17. The
report notes “[w] hile sone phases of the poultry racket were of a
| ocal nature and not within Federal jurisdiction, the commttee
felt that insofar as the transportation and distribution of |ive
poultry was interstate in character, the necessary |egislation
shoul d be enacted. . . .” |Id. at 18 (enphasis added). The report
al so discusses "the ‘kick-back’ racket . . . that nefarious
practice of requiring the enployee to give back to his enployer a
percentage of his earnings,” id., observes, respecting the “kick-

back racket,” that “a great proportion of the conplaints canme from
the building trades” but “[i]t is, of course, practiced in other
industries,” id. at 19, and concludes, respecting the kick-back
racket, that: “After a thorough study of the testinony given and
the conplaints made, the commttee concluded that the majority of
the cases presented were of a |ocal nature and were not within the
jurisdiction of the Federal CGovernnent. But it was decided that
the commttee could effectuate the purpose of certain Federa

statutes concerning rates of wages to be paid on work done under

[ Federal] Governnent contracts.” 1d. at 20 (enphasis added).

5\W¢ are aware of the |language in Judge Learned Hand's
opinion in United States v. Local 807, 118 F.2d 684 (2d Cr
1941), aff’d, United States v. Local 807, 62 S.Ct. 642 (1942),
where, in the course of reversing the convictions of the union
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truckers for violating the 1934 Act, he remarked “[f]or a nunber
of years before 1934-at least in the Cty of New York-the | evy of
bl ackmai | upon industry, especially upon relatively small shops,
had becone very serious, and the | ocal authorities either would

not, or could not, check it. . . . It was, at least primarily, to
check such Canorras that Congress passed this neasure [the 1934
Act].” 118 F.2d at 687-88. In United States v. Staszcuk, 517

F.2d 53 (7th Gr. 1975), the en banc Seventh Circuit, in
uphol di ng (over three dissents) a Hobbs Act conviction for
extorting $3,000 froma property owner to procure a zoni ng change
aut hori zing construction of an animal hospital (which would have
i nvol ved inporting equi pnent fromother states) despite the fact
that the owner, for unrelated reasons, |ater elected not to build
the hospital and inproved the property with other construction
whi ch woul d have been permtted wi thout the zoning change, relied
on this | anguage of Judge Hand's to broadly construe the Hobbs
Act’s commerce coverage, Straszcuk at 57, in support of its
ultimate conclusion to affirmeven though “the record
denonstrates the extortion had no actual effect on commerce.”
ld. at 60. W attach no significance to Judge Hand s quoted
| anguage. In the first place, Judge Hand in the passage in
guestion was not addressing the matter of an interstate conmerce
nexus—whi ch was plain and undi sputed in the case before hi m-but
was rather distinguishing | abor related extortion from ot her
kinds. Further, it is entirely unclear what he neant-especially
as it mght bear on interstate comrerce-by “industry” and
“relatively small shops.” And, Judge Hand cites absolutely
not hi ng—no | egi sl ative history, no publications, nor anything
el se—in support of his quoted observations (nor is any such
support cited in Staszcuk). Finally, the guoted passage in Judge
Hand’ s opi nion was not cited or alluded to, or anything simlar
to it stated, by the Suprene Court in the Local 807 case (or in
any ot her case of which we are aware). Doubtless in 1933 and
1934 there was great concern about rackets and crine, but that
does not suggest that Congress had a broad view of its Commerce
Cl ause powers or intended to legislate in matters “of a | ocal
nature.” In addition to the passages of the Copel and Commttee
report cited in the text above, we also note the foll ow ng:

“Demands in great nunbers for all types of

i nvestigations, into all kinds of wongs, reached the

commttee. These varied fromrequests that the

commttee investigate the internal affairs of

muni cipalities, to requests that it ook into specific

financial transactions, alleged unconsci onabl e nortgage

forecl osures, and the like. The public generally

seened to be unaware of, or at |least not alive to, the

jurisdictional boundaries in this field created by the

constitutional limtations on the power of Congress.

tljt'mas clear that the conmttee was not intended as a
superpolice, nor as a prosecuting or judicial body for
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By the tinme the Hobbs Act eventual | y passed, the Suprene Court
had already begun its articulation of a Commerce C ause power
greatly expanded over that as previously defined. See Lopez, 115
S.C. at 1628. However, this does not seemto have been a matter
at all the subject of consideration by Congress in enacting the
Hobbs Act, and the Act was nerely directed at changing the result
in the Local 807 case. See note 14 and acconpanying text, supra.
The wording of the Hobbs Act did not in any presently neani ngful

way change the 1934 Act’s interstate comerce nexus requirenent.

t he supervision and investigation of the activities of
| ocal authorities. On the contrary, the subcommttee
was organi zed to consider ways and neans by which the
Federal Governnment mght aid in the suppression of
rackets and racketeering, and, therefore, its activity
woul d have to be limted for the nost part to matters
falling within the categories of interstate commerce
and use of the mails.”

ld. at 2.

¥The 1934 Act defined “trade or commerce” as “trade or
commerce between any States, with foreign nations, in the
District of Colunbia, in any Territory of the United States,
bet ween any such Territory or the District of Colunbia and any
state or other Territory, and all other commerce over which the
United States has constitutional jurisdiction.” The Hobbs Act
definition is of the term“comerce” instead of the 1934 Act’s
“trade or commerce,” defined “Territory” as neani ng “any
Territory or possession of the United States,” omtted the word
“constitutional” just before “jurisdiction,” and added the
category “between points within the sane State, Territory, or the
District of Colunbia but through any place outside thereof.” The
Hobbs Act definition is otherwise the sane as in the 1934 Act.
The Hobbs Act’s addition of the |atter category, if neaningful at
all, would nerely appear to suggest concern that wthout it
sonet hi ng m ght possibly have been inadvertently excluded. The
concluding “all other comerce” clause in the Hobbs Act (and in
the 1934 Act) woul d appear to include commerce between points in
a single State and an Indian Tribe within that state, see, e.g.,
Morton v. Moncari, 94 S.Ct. 2474, 2483 (1974); Perrin v. United
States, 34 S.Ct. 388, 389 (1914), and commerce between points in
the sanme state by a vessel traveling along the portion of a
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Nor is any nore expansive relation to interstate commerce
suggested by the Congressional commttee reports on HR 32, the
bill which becanme the Hobbs Act. The House Committee on the
Judiciary report states that the bill is a “successor” to simlar
bills introduced in the 77th and 78th Congresses (the first not
acted on, the second passing the House but not acted on by the
Senate), and that the bill’s purpose is “to prevent interference
wWth interstate commerce by robbery or extortion.” H Rep. 288,
79th Cong., 1st Sess. (1945), at 1. It goes on to say that the
bi I 'l

“I's an anmendnent of the existing antiracketeering |aw

whi ch was enacted in 1934. It was passed in an effort to
elimnate racketeering in relation to interstate
commerce, of concern to the Nation as a whole. That

statute cane under exam nation of the Supreme Court in
United States v. Local 807, and the opinion in that case

is set out in full, both the majority opinion and the
dissent:”, id. at 1, 2,
whi ch opinions the report then proceeds to quote in full. 1d. at
2-9. Thereafter, the report recites that the bill’s objective “is

to prevent anyone from obstructing, delaying, or affecting
commerce, or the novenent of any article or commodity in comrerce

by robbery or extortion.” 1d. at 9. The concluding section of the

navi gabl e waterway wholly within that state. See, e.g., Ex Parte
Garnett, 11 S.Ct. 840, 842 (1891).

The required nexus to comrerce in the proscriptive section
of the 1934 Act (“Any person who, in connection with or in
relation to any act in any way or in any degree affecting trade
or commerce or any article or commodity noving or about to nove
in trade or comrerce”) appears as broad as that of the conparable
provi sion in Hobbs Act (“whoever in any way or degree obstructs,
del ays, or affects commerce, or the novenent of any article or
comodity in comerce”), the latter essentially treating
“nmovenent” as the equivalent of “noving or about to nove,” and
substituting “commerce” for “trade or commerce.”
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report commences by stating “The Congress does not need to be
rem nded that the Constitution of the United States confers on it
the exclusive and unlimtes [sic] power to regulate interstate
comerce,” id. at 10 (enphasis added), that “the nenbers of the
Constitutional Convention agreed that our Federal Governnent woul d
be destroyed if barriers should be erected in any way to i npede the
free flow of interstate comrerce,” and, finally, that “This bil
woul d outlaw two kinds of crimnal interference with interstate
comerce.” 1d. Certainly what this report is concerned with is
interference wwth the novenent of articles in interstate comerce,
with interstate comrerce itsel f.

The debates in the House are wholly consistent with this.?8
As previously observed, these debates reflect that the “sole”
pur pose and effect of the Hobbs Act was to override the Local 807

case and renove the exenption fromthe 1934 Act which that case was

thought to create for union nenbers. See note 14, supra, and
acconpanying text. Two other aspects of these debates should be
ment i oned.

First, the discussion of the evils the pending bill was

YThe brief, half page Senate report does not point in any

different direction. |Its only relevant statenent is the
fol | ow ng:
“The purpose of this bill is to prevent interference
wWth interstate conmerce by robbery or extortion, as
defined in the bill. . . . this bill is an amendnent of

the existing | aw which was enacted in 1934. The

obj ective of the anendnents is to prevent anyone from
obstructing, delaying, or affecting comrerce, or the
movenent of any article or comodity in commerce by
robbery or extortion.”

18The Congressional Record does not reflect any debate or
di scussion in the Senate.
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designed to elimnate focused al nost entirely on the interruption
of comodity shipnments actually noving in interstate conmerce
principally agricultural commodities being carried by truck across

state |lines.?®®

19See, e.g., 89 Cong. Rec. 3203 (1943) (Rep. Wlter)
(“Farnmer after farmer in the eastern part of Pennsylvani a has
been stopped at the entrance to the Holland Tunnel [into New
York], conpelled to get off his truck and give to sonme man $9. 40
to deliver that truck to a point where that farner had been
delivering his produce for a great many years”); 91 Cong. Rec.
11902 (1945) (Rep. Walter) (“a processor from. . . Bethlehem
[Pa] . . . infornmed nme he was no | onger shipping articles to New
York by truck but was shipping themby train because he was
conpelled to kick in . . . $10 for every load of his materials
that went into the gentleman’s city”); id. at 11903 (“the
practice of nmenbers of that union to post thenselves at the
bridges and at the Holland Tunnel. Here would cone a farner,
say, fromNorth Carolina with a | oad of vegetables. The union
menbers would stop himat the bridge . . .”) (Rep. Gwnne); id.
at 11904 (“sone of us out in the country know sonethi ng nore
about New York . . . sone of ny [Pa.] neighbors are paying as
much as $90 a load to take their produce in and get out alive in
their trucks”) (Rep. Goss); id. at 11905 (“The products of the
farms were being trucked from New Jersey, Pennsylvania, and
Maryl and, and hundreds of these trucks were hel p up when they
approached the city limts of New York and especially the Holl and
Tunnel ") (Rep. Robsion); id. at 11906 (“These crines are not
confined to racketeers in the |abor novenent. W have nmany
i nstances where one group of farnmers has taken possession
unlawful |y of the trucks of other farnmers and overturned the
trucks and destroyed the produce of the others by violence and
fear and prevented the trucks nmoving in interstate conmerce”)
(Rep. Robsion); id. at 11910 (article from Dawson, M nnesot a,
paper reciting that Dawson farnmer sent to De Mdines, lowa, to
pi ck up machinery to install driers at Dawson el evators was
forced by lowa | abor groups to return to Dawson w thout his | oad
and to join union and pay dues “before they would permt himto
|eave with his truck”) (Rep. Anderson); id. at 11911 (“Let us
illustrate what we are proposing to stop by this neasure we are
now considering. Here cones a farner with a | oad of
produce-m | k, butter, eggs, vegetables, . . . As they near a
State line in going to market to sell that produce a thug they
never saw before or a coterie of thugs conmes up to the truck and
says, ‘Here, stop your truck.’”) (Rep. Jennings); id. at 11917
(“l want the farnmers of this Nation protected from hijacking,
robbery, and assault when they deliver mlk from New Jersey to
New York, or produce from South Carolina to New York”) (Rep
Ri vers).
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O her aspects of the debate |ikew se refl ect an enphasi s that
the bill applied only to interstate commerce, wthout any broad
readi ng of that concept. See, e.g., 89 Cong. Rec. 3210 (1943) (“It
is directed agai nst robbery and extortion when used to obstruct the
free flow of goods in interstate conmmerce, no natter who the
of fenders may be.”) (Rep. Hancock); 91 Cong. Rec. 11843 (1943) (“.

it is the duty of Congress to protect its citizens and the
peopl e who use the highways ininterstate commerce. Renenber, this
proposal applies to interstate commerce only. . . . if interstate
comerce is being interfered wth, and if the farners and truckers,
who take food into New York from the surrounding territory and
States, nust submt to the treatnent outlined by Chief Justice
Stone, then it seens clear that it is the obligation of the
Congress to furnish national protection in these interstate

operations.” (enphasis added) (Rep. Mchener); id. (Rep. G aham
“I's not this bill limted to interstate commerce al one?” Rep
M chener. “Certainly.”; enphasis added); id. (Rep. Robsion. “Wuld
this apply to those conditions in a nunber of other States where

they neet and overturn mlk trucks and do other things |like that?”

Rep. M chener. “This bill applies to interstate commerce only.”;
enphasi s added); id. at 11912 (“. . . the sole and sinple purpose,
the single purpose, of this bill is to do the best we can to

protect interstate comerce and free the highways and streets of
this country of robbers”) (Rep. Hobbs). The follow ng exchange is
simlarly rel evant:

“M. GRANGER This applies only to interstate comerce,

does it not?

M. SPRINGER. It applies to interstate commerce.
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M. GRANGER It would not affect a farnmer who picked up
produce within his own State and delivered it within his
own State? That would be intrastate comrerce?

M. SPRI NGER.  Yes.

M. GRANGER. What is interstate commerce? |Is a farner
who crosses the State line with his own property engaged
in interstate conmmerce?

M. SPRINGER. There is no doubt but that he is engaged
in interstate conmrerce when he crosses a State |ine.

M. ROBSION of Kentucky. A transaction within a State
may be interstate commerce if it oppresses and interrupts
seriously or in a substantial way goods noving from one
State to anot her?

M. SPRINGER. The gentleman is entirely correct. That
has been defined by judicial decisions.” 1d. at 11910.

W are aware of nothing in the legislative history relating or
referring to the aggregation principle or anything conparable to it
as applicable to discrete intrastate actions which individually
have only a mnimal, indirect and attenuated effect on interstate
conmmer ce.

This legislative history strongly suggests to us that Congress
in enacting the Hobbs Act was concerned with protecting against
relatively direct obstruction of the actual novenent of goods in
interstate commerce, and did not contenplate its application to

robberies of local retail stores such as those here.? However, the

2Mbr eover, so far as we are aware the 1934 Act was never
applied to robberies of local retail stores such as those here,
and for many years the Hobbs Act apparently was not either. Cf
United States v. Ennons, 93 S.Ct. 1007, 10015 (1973) (“It is
unlikely that if Congress had i ndeed wought such a nmajor
expansi on of federal crimmnal jurisdiction in enacting the Hobbs
Act, its action would have so | ong passed unobserved;”al so
i nvoki ng principles of strict construction of crimnal statutes
and reluctance to assune significant change in relation between
federal and state crimnal jurisdiction in declining broad
construction of Hobbs Act). Further, the “depletion of assets”
theory, which is essentially the basis for Hobbs Act prosecutions
such as that in this case, seens to have had its origin in United
States v. Provenzano, 334 F.2d 678 (3d Gr. 1964), where, in
uphol ding a “depl etion of assets” jury charge in a conviction for
extorting $30,000 froman interstate trucking conpany to prevent
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Suprene Court in Stirone v. United States, 80 S.C. 270 (1960),
stated that the Hobbs “Act speaks in broad | anguage, manifesting a
purpose to use all the constitutional power Congress has to punish
interference with interstate commerce by extortion, robbery or
physi cal violence. The Act outlaws such interference ‘in any way
or degree.’” 18 U . S.C. 8§ 1951(a) . . .” 1d. at 272. The victim
there was extorted of sonme $31,000 to avoid cancellation of his
contract to supply from his Pennsylvania plant concrete for the
construction of a Pennsylvania steel mll; the victimdepended on
shi pnents of sand to himfrom outside of Pennsylvania to nmake the
concrete, and such shipnents woul d have sl ackened or stopped had
his contract to supply the steel mll| job been cancelled. 1d. The
Court observed that “[i]Jt was to free comerce from such
destructive burdens that the Hobbs Act was passed,” citing United

States v. Green, 76 S.Ct. 522 (1956). Stirone, at 272.2! Stirone

| abor disruption of its termnal, the court stated:

“We can perceive no reason why extortive paynents, in

substantial anounts, paid as here fromthe treasury of

a conpany engaged in interstate conmerce in order to

avoi d obstruction of the conpany’s interstate business

shoul d not be deened to affect commerce and therefore

tolie wthin the proscription of the Hobbs Act. . . .

This was the substance of the court’s charge. W hold

it to have been a correct one in the light of all the

circunstances.” |d. at 693 (enphasis added).
In Esperti v. United States, 406 F.2d 148 (5th Cr. 1969), we
relied on Provenzano' s depletion of assets theory in sustaining a
Hobbs Act conviction for robbery of $2,000 (proceeds of a sale to
a Chicago custoner) and attenpted extortion (to collect a $25,000
all eged debt to a New Yorker), the Florida victimbeing “Red Bal
Mer chandi si ng” which “sold cl ose-out nerchandi se” and whose
“Iinterstate sales and purchases anounted to ninety per cent of
its business.”

2lln Green the Court held the Hobbs Act applied to a union
agent’s threats of violence to force an enployer to pay union
menbers for unwanted and superfl uous services notw thstandi ng
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went on to state that it did not have to decide the “nore difficult
gquestion” of whether an adequate interstate commerce nexus woul d
have been shown by the evidence that the steel mll would produce
steel to be shippedininterstate conmmerce. |d. at 272. Later, in
United States v. Culbert, 98 S.Ct. 1112 (1978), the court stated
that the “in any way or degree . . . affected commerce . . . by
robbery or extortion” words of the Hobbs Act “do not |end
thenselves to restrictive interpretation,” and proceeded to quote
Stirone’s statenent that they manifest “‘a purpose to use all the
constitutional power Congress has to punish interference wth
interstate conmmerce by extortion, robbery or physical violence.’”

Cul bert at 1113.7%

that paynents to the union or the agent personally were not
sought, noting that “The city truckers in the Local 807 case
simlarly were trying by force to get jobs and pay fromthe out-
of -state truckers by threats and viol ence. The Hobbs Act was
meant to stop just such conduct.” Geen at 526. The Court went
on to observe “[wje said in the Local 807 case that racketeering
affecting interstate commerce was wthin federal |egislative
control.” 1d. Geen then cites Ceveland v. United States, 67
S.C. 13 (1946) (uphol ding Mann Act convictions for transporting
a “plural wife across state |ines” for purposes of cohabitation,
stating “[t] he power of Congress over the instrunentalities of
interstate commerce is plenary,” id. at 16) and Mtchell v.

Vol lmer & Co., 75 S.Ct. 860 (1955) (workers on project inproving
the Algiers Lock, a unit of the GQulf Intercoastal Waterway, are
“engaged in comerce” for purposes of overtine under the FLSA
“the work of inproving existing facilities of interstate
comerce” is activity in commerce just as “[r]epair of facilities
of interstate commerce is activity ‘in comerce’ ”).

22Cul bert invol ved a Hobbs Act conviction for attenpting to
extort “$100,000 froma federally insured bank.” Id. Cf
Westfall v. United States, 47 S.Ct. 629 (1927) (defrauding state
bank which is a nenber of the Federal Reserve Systemis properly
a federal offense). A divided Nnth Crcuit panel had reversed
the conviction because there was no evidence “that the attenpted
extortion of the bank assets related, in any way, to
‘racketeering.’”” United States v. Cul bert, 548 F.2d 1355, 1357
(9th Gr. 1977). The Ninth Crcuit reasoned that the Hobbs Act
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In Jones v. United States, 120 S.Ct. 1904 (2000), the Court
construed the federal arson statute, 18 U S.C. § 844(i), as not
extending to arson of a hone insured by an out-of-state insurer,
financed by an out-of-state |Iender, and furnished with gas from
out-of-state, relying in part on the principle of avoiding a
statutory construction under which “‘grave and doubtful

constitutional questions arise, and stating “[g]iven the concerns

carried forward the 1934 Act’s antiracketeering purpose and that
“Igliven the applicable de m ninus burden on interstate conmerce

rule . . . a contrary interpretation of the Act would justify
usurpation of virtually the entire crimnal jurisdiction of the
states.” 1d. (the Nnth Crcuit also relied on the simlar

conclusions of the Sixth Crcuit in United States v. Yokely, 542
F.2d 300 (6th G r. 1976)). The Suprene Court reversed the N nth
Circuit, holding that “racketeering” was not an el enent of an
of fense under the Hobbs Act, relying on several grounds: first,
“[n]jothing on the face of the statute suggests a congressional

intent tolimt its coverage to . . . ‘racketeering’” and the
relevant statutory words “do not |Iend thenselves to restrictive
interpretation,” id. at 1113; second, the statute carefully

defines terns, but nakes no “reference to racketeering—nuch | ess
any definition of the word,” id. at 1114; third, making
racketeering an elenent” mght create serious constitutional
probl ens, in view of the absence of any definition of
racketeering in the statute,” id.; fourth, the legislative
history of the 1934 Act reflects that “Congress sinply did not
intend to nmake racketeering a separate, unstated el enent of an
Anti - Racketeering Act violation,” id. at 1115; fifth, the Hobbs
Act’s purpose was sinply to correct the “perceived deficiency” in
the 1934 Act (reflected by the Local 807 case) and “that
deficiency had nothing to do with the el enent of racketeering,”
id.; sixth, the rule of lenity did not apply, as it only applies
““when we are uncertain about the statute’s neaning,’” id. at
1116; and seventh, Congress was well aware that state | aws

prohi bited robbery and extortion. 1d. at 1117. 1In the latter
connection, we observe that the legislative history clearly

i ndicates that the statenents nade regarding state | aw

prohi bition of robbery and extortion were directed at answering
the criticismthat the proposed Hobbs Act was anti |abor and
infringed the rights of |abor (which was the major issue
respecting the Act), the answer being that the proposed statute
did not prohibit anything not already unlawful; the statenents in
no way related to the nature of the required interstate conmerce
nexus.
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brought to the fore by Lopez, it is appropriate to avoid the
constitutional question that would arise were we to read § 844(i)
to render the ‘traditionally local crimnal conduct’ in which
petitioner Jones engaged ‘a matter for federal enforcenent.’” Jones
at 1911, 1912. Accordingly, in Jones, the court read the words
“used in” in section 844(i) as nodifying “any activity affecting
interstate . . . comerce,” so that “an owner-occupi ed residence
not used for any comrerci al purpose does not qualify as property

‘used in” comerce or commerce-affecting activity” within the
meani ng of section 844(i). ld. at 1908, 1910-11. However, the
Hobbs Act contains no conparabl e special |anguage upon which an
anal ogous limting construction can be focused. It does not at all

differentiate between robberies which “in any way or degree
obstruct[], delay[], or affect[] comrerce or the novenent of any
article or conmodity in commerce.” Thus, driven by the above noted
| anguage in Stirone and Cul bert, we conclude that to determ ne
whet her t he Hobbs Act applies to these of fenses we nust exam ne the
limts of the comrerce power as articul ated by the Suprene Court in
Lopez and Morrison.
1. Lopez and Morrison applied to this Hobbs Act prosecution

A.  Overview, Comrerce Power Categories

In Lopez the Court “identified three broad categories of
activity that Congress may regulate under its comrerce power,”
namel y:

“First, Congress may regulate the use of the channels of
interstate commerce” (citing, inter alia, United States v. Darby,

61 S.Ct. 451 at 457 (1941), sustaining statute prohibiting shipnent
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ininterstate comerce of goods produced for interstate commerce by
enpl oyees whose wages and hours do not conformto the requirenents
of the Fair Labor Standards Act; statute not invalid even if its
nmotive was to regulate |ocal wages not otherwi se subject to
conmerce power).

“Second, Congress is enpowered to regulate and protect the
instrunmentalities of interstate conmerce, or persons or things in
interstate commerce, even though the threat nmay cone only from
intrastate activities” (listing as exanples “‘destruction of an
aircraft,’”” ““thefts frominterstate shipnents,’” and Southern R
Co. v. United States, 32 S.C. 2 (1914), uphol di ng Safety Appli ance
Act equi pnent requirenents as applied to cars of interstate carrier
moving on interstate railroad |i ne even though particular cars were
carrying only intrastate traffic).

Third, “Congress’ comerce authority includes the power to
regulate those activities having a substantial relation to
interstate coomerce . . . i.e. those activities that substantially
affect interstate commerce.

Wthin this final category, admttedly, our case |aw has not
been clear whether an activity nust ‘affect’ or ‘substantially
affect’ interstate commerce in order to be within Congress’ power
to regulate it under the Commerce Cause. . . . W conclude
consistent with the great weight of our case |law, that the proper
test requires an analysis of whether the regulated activity
‘substantially affects’ interstate comerce.” United States v.
Lopez, 115 S. Ct. 1624, 1629-30 (1995).

Lopez hel d unconstitutional, as beyond Congress’s power under
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the Commerce C ause, the Qun-Free School Zones Act of 1990, 18
US C 8§ 922(q) (1988 ed., Supp. V). It “quickly disposed of” the
first and second categories of congressi onal conmerce power, noting
that section 922(q) clearly fell within neither and that “if 8
922(q) is to be sustained, it nust be under the third category as
a regulation of an activity that substantially affects interstate
commerce.” |d. at 1630. It then went on to hold that the statute
I i kewi se coul d not be sustai ned under the third category, rejecting
the Governnment’s argunent that “possession of a firearmin a |ocal
school zone does indeed substantially affect interstate commerce.”
ld. at 1632.

Sone five years later in Mrrison the Court reconfirnmed
Lopez’s Commerce Clause analysis and holding as well as its
articulation and description of the “*three broad categories of
activity that Congress may regul ate under its commerce power.’”
Morrison at 1749. Morrison held unconstitutional, as beyond
Congress’s power under the Conmerce C ause, 42 U. S.C. § 13981, the
civil action portion of the Violence Agai nst Wonen Act of 1994. 2
Morrison observes that “[p]etitioners do not contend that these
cases fall within either of the first two categories of Comrerce
Cl ause regul ation. They seek to sustain 8 13981 as a regul ati on of
activity that substantially affects interstate commerce. . . . [wWe
agree that this is the proper inquiry.” 1d. at 1749. The Court
hel d that section 13981 did not neet the requirenents of the third

Lopez category, stating “petitioners’ reasoning would allow

ZMorrison also held § 13981 beyond Congress’s power under §
5 of the Fourteenth Amendnent. |d. at 1755 et seq.
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Congress to regulate any crine so long as the nationw de,
aggregated inpact of that crine has substantial effects on
enpl oynent, production, transit, or consunption,” Mrrison at 1752-
53, contrary to the constitutionally required “distinction between
what is truly national and what is truly local.” 1d. at 1754.2%

B. Lopez category one.

Thi s category-“use of the channels of interstate conmerce’—is
clearly inapplicable to the present offenses, and the Governnent
does not contend ot herw se.

C. Lopez category two.

The Governnent contends that these offenses fall within Lopez
category two because, according to the CGovernnent, the victim
stores were engaged in interstate commerce, relying on United
States v. Robertson, 115 S .. 1732 (1995), and that therefore no
“substantial” effect on interstate commerce had to be shown.

For several reasons, we reject the Governnent’s contention
that these are Lopez category two offenses. To begin with, sinply
because a business is engaged to any extent in interstate comerce
does not alone suffice to bring regulation of any and all conduct
involving it within category two. That category applies to
“instrumentalities of interstate commerce,” such as “an aircraft”
or a railroad line, and to “persons or things in interstate

comerce,” such as “thefts frominterstate shipnents.” Plainly, a

24Unl i ke the situation in Lopez, Congress in enacting 8
13981 specifically invoked its powers under section 8 of Article
| of the Constitution, Mrrison at 1748, and made nunerous
findings regarding the adverse inpact of gender notivated
violence on interstate commerce. 1d. at 1752.
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local retail store is not analogous to any of those.?® The
Governnent’s argunent would vastly expand Lopez’s category two,
extendi ng federal jurisdiction on a per se, categorical basis to a
broad range of matters such as shoplifting of a candy bar from any
busi ness engaged in interstate commerce or children scuffling in
any such business’s parking lot, and would also blur the
di stinction between categories two and three. Moreover, we note
the Seventh Circuit’s observation, rejecting the Governnent’s
attenpts to fit a Hobbs Act prosecution into Lopez category two,
that “[t] he Hobbs Act, however, falls within Lopez category three,”
at |l east where the conviction is sought to be sustained sinply on
the theory that the victi mwas engaged in interstate commerce. See
United States v. Peterson, 236 F.3d 848, 856 (7th Cr. 2001). 2
Nor do we agree that the Governnent’s argunment i s supported by
Robertson. There the defendant was convi cted of “various narcotics
of fenses” and of violating 18 U.S.C. § 1962(a) (RICO “by investing
the proceeds of those unlawful activities in the ‘acquisition of
any interest in, or the establishnent or operation of, any

enterprise which is engaged in, or the activities of which affect,

W respectfully disagree with the apparently contrary
conclusions of the divided panel in United States v. Harrington,
108 F. 3d 1460, 1466, 1469-70 (D.C. Cr. 1997), and the seem ngly
simlar suggestion in United States v. Farnmer, 73 F.3d 836 at 843
(8th Cr. 1966).

2650 far as concerns application of the Hobbs Act to violent
interference with shipnents actually noving or about to nove in
interstate commerce (reflected in its “or the novenent of any
article or commodity in comerce” prong, conparable to the 1934
Act’s “or any article or commodity noving or about to nove in
trade or conmerce” | anguage)-which was plainly at | east the Hobbs
Act’s primary purpose-Lopez category two woul d doubtl ess be the
appropriate category. Gbviously, that is not the case here.
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interstate or foreign commerce.’” Id. at 1732. The Ninth Crcuit,
in a pre-Lopez decision, affirnmed the narcotics convictions but
reversed the RICO conviction, holding that the R CO enterprise-an
Al askan gold mne-was not shown to have “had nore than an
incidental effect on interstate commerce” and hence did not neet
section 1962(a)’s “the activities of which affect, interstate .
commerce” requirenent (w thout addressing the “engaged in

interstate commerce” prong of section 1962(a)). United States v.
Robertson, 15 F.3d 862, 868 (9th Cir. 1994). The Ninth Crcuit did
not even nention, let alone discuss, the Commerce Cl ause or the
limts of Congress’s power thereunder. The Suprene Court, shortly
after Lopez, reversed the Ninth Crcuit’s reversal of the RICO
count, holding there was sufficient evidence that the gold m ne was
“engaged in . . . interstate . . . comrerce” for purposes of
section 1962(a). Robertson, 115 S.Ct. at 1733. It stated in this
connecti on:

“. . . Robertson, who resided in Arizona, nade a cash

payment of $125,000 for placer gold mning clains near

Fai r banks. He paid approxi mately $100, 000 (in cash) for

m ning equi pnent and supplies, sonme of which were
purchased in Los Angeles and transported to Al aska for

use in the mne. Robertson also hired and paid the
expenses for seven out-of-state enployees to travel to
Al aska to work inthe mne. . . . He again hired a nunber

of enpl oyees from outside Alaska to work in the m ne.

Furt hernore, Robertson, the mne’s sole proprietor, took
$30, 000 worth of gold, or 15%of the m ne’s total output,
with himout of the State.

Whet her or not these activities net (and whether or not,
to bring the gold mne within the *affecting comerce’
provision of R CO they would have to neet) the
requi renent of substantially affecting interstate
comerce, they assuredly brought the gold mne within §
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1962(a)’ s alternative criterion of ‘any enterprise . .
engaged in . . . interstate or foreign comerce.’” |d.

Robertson is a statutory construction case and does not purport to
make any constitutional holding or to address (or recognize as
being potentially before it) any constitutional issue, and it does
not nention Lopez or discuss its three categories of Conmerce
Cl ause power. %

Finally, and in any event, we reject the underlying prem se of
the Governnment’s argunent in this connection, nanely that the

victim stores here were “engaged in” interstate commerce as the
Robertson Court understood and intended that phrase. Robertson’s
principal illustrations of what is, and what is not, “engaged in

[interstate] commerce” are as foll ows:

“the Governnent proved that sone . . . [equipnent and
supplies] were purchased in Californiaandtransported to
Al aska for use in the mne' s operations. Cf. United

States v. Anerican Building Maintenance | ndustries, 422
U S 271, 285, 95 S.Ct. 2150, 2159, 45 L. Ed. 2d 177 (1975)
(allegation that conpany had nade |ocal purchases of
equi pnent and supplies that were nerely manufactured out
of state was insufficient to show that conpany was
“engaged in commerce” within the neaning of 8 7 of the
Cl ayton Act).

As we said in Anmerican Building Mintenance, a
corporation is generally ‘engaged “in commerce”’ when it

is itself ‘directly engaged 1in the production,
distribution, or acquisition of goods and services in
interstate coomerce.” |d., at 283, 95 S.Ct., at 2158.~

2’Moreover, it is not clearly apparent that Congress’s power
to crimnalize an offender’s use of the proceeds of his federal
narcotics offenses to invest in, establish or operate an
enterprise i s necessarily dependent on the enterprise being
ot herwi se subject to Congress’ power under the Commerce C ause.
See, e.g., United States v. Ownens, 996 F.2d 59, 61 (5th Cr.
1993) .
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In American Buil ding Mai ntenance the Court held sunmary judgnent
was properly granted that the Benton janitorial service conpanies,
|l ocated in California, were not “engaged in [interstate] commerce,”
for purposes of section 7 of the Cayton Act, stating:

“[ T] he Benton conpani es perfornmed a substantial portion
[ 80%to 90% of their janitorial services for enterprises
whi ch were thensel ves cl early engaged i n sel li ng products
ininterstate and i nternational markets and in providing
interstate comunication facilities. But sinply
supplying localized services [in California] to a
corporation engaged in interstate commerce does not
satisfy the “in commerce” requirenent of § 7.

To be engaged “in conmmerce” within the neaning of 8 7, a
corporation nust itself be directly engaged in the
production, distribution, or acquisition of goods or
services in interstate conmerce.

Simlarly, although the Benton conpani es used janitori al
equi pnent and supplies manufactured in | arge part outside
of California, they did not purchase themdirectly from
suppliers located in other States. [citation] Rather,
t hose products were purchased in intrastate transactions
fromlocal distributors. . . . By the tine the Benton
conpani es purchased their janitorial supplies, the flow
of commerce had ceased. See Schechter Corp. v. United
States, 295 U. S., at 542-543, 55 S. Ct. at 848.” 1d.,
2158-59 (enphasis added; footnote omtted).

Here there is no evidence that any of these local retail stores
made any sales other than at the store premses in Fort Wrth or
any sales to any person or entity engaged in interstate commerce,
or had any operations, facilities or enployees outside of Fort
Worth; nor is there any evidence that any of them acquired any of

t hei r nerchandi se i nventory other than fromin-state whol esal ers. 28

21t is true that Quickway Shopping (one of which stores was
robbed of $50) sold sonme noney orders which it purchased froma
conpany in Mnnesota. But given that there is no evidence that
anount of these was other than insignificant—either absolutely or
as fraction of the store’s total sales—we hold that this does not
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| f the Benton conpani es were not “engaged in” interstate comerce,
it necessarily follows, a fortiori, that these local retailers were
not .

D. Lopez category three.

We accordingly conclude that the issue of whether the Hobbs
Act is properly applied to these robberies turns on whether such
application neets the test of Lopez category three, as to which
“the proper test requires an analysis of whether the regulated
activity ‘substantially affects’ interstate comerce.” ld. at
1630.

The evi dence does not reflect any particul ar, concrete effect
on interstate commerce that in fact actually resulted from any of
the four robberies. But the evidence does support the concl usions
that the victimstores each regularly used their funds to, anong
other things, purchase from |ocal wholesalers inventory which
i ncluded (but was not shown to be limted to) itens manufactured
out-of-state, and that the robberies reduced, by the anounts taken
($50, $100, $145, $1,500-2,000), the funds the stores would, but
for the robbery, otherw se thereafter have had available for use in
(or withdrawal fron) their respective businesses, including (but
not limted to) use for inventory purchasing. The evidence also
shows that any reduction in a retailer’s purchases from its

whol esal er woul d reduce the funds the whol esal er woul d ot herw se

constitute Qui ckway Shopping as being engaged in interstate
comerce, certainly not for purposes of bringing the robbery of
it wwthin Lopez category two. Cf. Anmerican Buil ding Mintenance
at 2153 and notes 3 and 4 (referring to “negligible” use of
interstate facilities and “insignificant” interstate purchases).
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thereafter have had available for use in (or withdrawal fron) its
busi ness, including (but not limted to) use for purchase of out-
of -state nmerchandise. Cf. United States v. Atcheson, 94 F. 3d 1237,
1243 (9th Cr. 1996) (“To establish a de mnims effect on
interstate commerce, the Governnent need not show that a
defendant’s acts actually affected interstate comrerce

Rat her, the jurisdictional requirenent is satisfied ‘by proof of a
probabl e or potential inpact’”). Assumng that all this suffices
to show that each individual robbery did probably or potentially
have sonme mnimal, attenuated and indirect affect on interstate
comerce, it is clear that none individually had what could fairly
be described as a “substantial” affect (actual, probable or
potential).

The Governnent in this connection relies on the “aggregation”
principle under which in determning whether the affect on
interstate commerce is “substantial” the focus is not upon any one
i ndi vidual instance of the activity covered by the regul ati on but
is rather upon whether the aggregate of all covered i nstances as a
whol e substantially affects interstate cornmerce. The validity of
that general principle has Iong been clearly established, and is
recogni zed in both Lopez and Morrison. At the sane tinme, however,
each of those decisions holds that the principle is not of
universal or unlimted application, and refused to apply it to
sustain the statutes there under consideration. Thus, in Mrrison
the Court recognized that the aggregate of instances of gender-
nmotive violence within the scope of section 13981 did ultimately
have a large effect on interstate commerce, id. at 1752, but
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nevertheless held that the aggregation principle could not be
applied, stating:

“We accordingly reject the argunent that Congress nay

regul ate non-economc, violent crimnal conduct based

solely on that conduct’s aggregate effect on interstate
conmer ce. The Constitution requires a distinction
between what is truly national and what is truly |ocal.

.. . The regulation and punishnment of intrastate

violence that is not directed at the instrunentalities,

channel s, or goods involved in interstate commerce has

al ways been the province of the States.” 1d. at 1754.

The central question in this case, then, is whether this Hobbs
Act prosecution can be sustai ned under the aggregation theory. W
now turn to that question

E. Hobbs Act jurisdictional elenent.

Because the Hobbs Act has an interstate commerce related
jurisdictional elenent and the statutes at issue in Lopez and
Morrison contai ned no conparabl e provision, as the Suprenme Court’s
opinions in those cases enphasized, sone of our sister circuits
have relied on this distinction (anong other considerations) in
hol di ng that Lopez and Morrison are either largely inapplicable to
Hobbs Act cases, or do not require that a substantial effect on
interstate commerce be shown in Hobbs Act prosecutions falling
under Lopez category three.?® W respectfully disagree. Such an
approach would in effect either create a fourth category of
commer ce cl ause power, contrary to the plainly conprehensive three

category approach taken in Lopez and Mrrison, or would do away

wth the “substantially affect” requirenent which those opi ni ons so

2%See United States v. Gay, 260 F.3d 1267, 1274 (11th Gr.
2001); United States v. Malone, 222 F.3d 1286, 1295 (10th Cr.
2000). See also United States v. Harrington, 108 F.3d 1460, 1465
(D.C. Gr. 1997).
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clearly state is constitutionally mandated in category three cases.
Congress lacks the power to provide for a lesser relation to
interstate commerce in that category of case sinply by including a
jurisdictional provision. Oherwise the principles enunciated in
Lopez and Morri son woul d be essentially neaningless. W agree with
the Seventh Circuit’ s observations inthis respect in United States
v. Wlson, 73 F.3d 675, 685 (7th Gr. 1995).3

This is not to say that the Hobbs Act jurisdictional elenent
serves no function. It allows a determ nation in each case, based
on its particular facts and characteristics, whether in that case
application of the statute is consistent with Congress’s Comerce
Cl ause power. Because of that jurisdictional elenent the statute
is not properly subject to being facially invalidated, which was
essentially the result in Lopez and Mrrison where the statutes

i nvol ved | acked any jurisdictional elenent.

3°The W son court stated: “ln discussing the | ack of a
jurisdictional elenent in Lopez, the court sinply did not state
or inply that all crimnal statutes nust have such an el enent, or
that all statutes wth such an el enment woul d be constitutional
or that any statute w thout such an elenent is per se
unconstitutional.” 1d. (enphasis added). W quoted that
sentence fromWI|son with approval in United States v. Bird, 124
F.3d 667, 675 (5th Cr. 1997).

Mor eover, several decisions have indicated that Lopez and/or
Morrison preclude nost Hobbs Act prosecutions for robberies of
individuals. See United States v. Lynch, 282 F.3d 1049, 1052-55
(9th Gr. 2002); United States v. Wang, 222 F.3d 243, 239-40 (6th
Cir. 2000); United States v. Collins, 40 F.3d 95, 100-101 (5th
Cir. 1994) (applying this Court’s decision in Lopez, 2 F.3d 1342
(5th Gr. 1993), later affirnmed by the Suprenme Court). See al so
United States v. Qigley, 53 F.3d 908, 910 (8th Cr. 1995)
(relying on Collins). Cbviously, these decisions proceed on the
assunption that Lopez and/or Mrrison speak to Hobbs Act
prosecutions in Lopez category three cases notw thstanding the
presence of a jurisdictional elenent in the Hobbs Act and the
absence of such an elenent in the statutes involved in Lopez and
Morri son.
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F. Regulation of commercial or economc activity.

Some of our sister circuits have held that the refusal of
Lopez and Morrison to apply the aggregation principle to sustain
the statutes there under consideration is wholly inapplicable to
t he Hobbs Act because those statutes proscribed of fenses which were
not conmercial or econom c whil e robbery (or extortion, but we here
deal only with robbery), which the Hobbs Act proscribes, is a
comercial or economc activity as it always involves taking
“personal property” fromanother person. 8 1951(b)(1). See United
States v. Gay, 260 F.3d 1267, 1274 (11th G r. 2001) (“Unli ke the
statute at issue in Mrrison, the Hobbs Act plainly and undeni ably
regul ates economc activity”); United States v. Ml one, 222 F. 3d
1286, 1295 (10th G r. 2000) (“Unlike the statutes at issue in
Morrison and Lopez, the Hobbs Act regul ates econom c activity”).
But see United States v. Peterson, 236 F.3d 848, 852 (7th Grr.
2001) (*. . . the Hobbs Act does not suggest that robbery is an
econom c activity”).

We respectfully take a sonewhat different viewof the matter.

The approach of these cases seens to be that whenever the
regul ated activity is “economc,” then, for purposes of Lopez
category three cases, there are never any |imts whatever to use of
the aggregation theory and it may always be enployed to satisfy
(and as practical matter will always satisfy) the “substantially”

affects requirenent of Lopez category three.3 \While this would

3!Where only Lopez categories one or two are involved, a
show ng of “substantially affects” is not required, and so
whet her aggregation is available is generally irrelevant.

39



seem at |east as a practical matter, tolimt Lopez category three
to cases where the regulated activity was non-economc and to
obliterate any distinction in “economc” cases between the Lopez
categories, we need not and do not reach that issue.

Assum ng, arguendo, that there is a class of category three
cases as to which there are no restrai nts whatever on aggregation,
we conclude that such a class would exclude instances where “the
regul ated activity” is not properly described as “commercial” or
“econom c” in the sane general sense as “commercial .”?

Lopez and Morrison each refer to both *“commercial” and
“econom c” activities and appear to use the terns synonynously.
Thus Lopez states that section 922(q) does not “reqgulate[] a
comercial activity” id. at 1626 (quoted in Mdrrison id. 1750), and
t hat

“Section 922(qg) is not an essential part of a larger

regul ati on of economc activity, in which the regul atory

schene could be undercut unless the intrastate activity

were regul ated. 1t cannot, therefore, be sustai ned under

our cases uphol ding regul ations of activities that arise

out of or are connected with a commercial transaction,

which viewed in the aggregate, substantially affects

interstate commerce,” id. at 1631 (enphasis added),

and t hat

321f “the regulated activity” is not “comercial” (or the
regul ati on does not govern the conduct of a wholly or partial
comercial enterprise or endeavor), that neans nerely that,
Lopez category three cases where there nust be a “substanti al
af fects” show ng, then, whether or not aggregation is avail ab
depends on the considerations el aborated on in G below and in
Judge Hi ggi nbot hami s Hi ckman di ssent. W need not and do not
addr ess whet her such considerations (or simlar ones) govern or
limt the availability of aggregation for such purpose where the
regulated intrastate activity is “commercial” (or the regul ation
does govern the conduct of a wholly or partially comerci al
enterprise or endeavor).

l'y
n
l'y
l e
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“We do not doubt that Congress has authority under the
Commerce Clause to regulate nunerous commerci al
activities that substantially affect interstate conmerce
and al so affect the educational process. :

Admttedly, a determnation whether an intrastate
activity is commercial or noncommercial may i n sone cases

result in legal uncertainty.” ld. at 1633 (enphasis
added) .
The | ast sentence above quoted is |i kew se quoted in Mrrison. |d.
at 1750. Justice Kennedy, in his concurring opinion in Lopez

(joined in by Justice O Connor and joining in Chief Justice
Rehnqui st’s opinion for the Court) states:

“Were the Federal Governnent to take over the regul ation

of entire areas of traditional state concern, areas

having nothing to do with the regulation of comrerci al

activities, the boundari es between t he spheres of federal

and state authority would bl ur and political

responsibility would becone illusory.” ld. at 1638

(enphasi s added).

The above passage is |likew se quoted with approval in Mrrison
Id. at 1750.

And, since what we are concerned with is the power of Congress
under the Comrerce C ause-the power “[t]o regulate Commerce with
foreign Nations, and anong the several States, and with the Indian
Tri bes”—"commercial” rather than sinply any broadly understood
concept of “econom c” seens to be the appropriate concept.

Robbery is the “activity” regul ated by the Hobbs Act, and we
conclude that for these purposes robbery cannot be considered a
comercial activity. Robbery does have an econom c effect. But
so, too, do not only all thefts of any kind from any victim but
al so, for exanple, virtually all crimnal hom cides. Moreover, the

here relevant portion of the Hobbs Act, apart from sinply

specifying that the accused have commtted a “robbery” which “in
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any way or degree . . . affects commerce” (although not requiring
any intention to have or foreknow edge of such an effect), says
not hi ng what ever about the identity, status or activity (whether as
bei ng engaged in any sort of commercial activity or otherw se) of
either the victimor the robber, and does not purport to in any way
regul ate the conduct of any commercial activity. Wat is relevant
in this connection under Lopez and Modrrison is not the effects of
the conduct which the statute proscribes but whether the statute
may fairly be said to regulate commercial activity. The here
rel evant portion of the Hobbs Act cannot.

We recogni ze that sone deci si ons have taken the viewthat “the
Hobbs Act regulates the interference with economc activity by
robbery,” Peterson at 852, and for that reason al one an aggregati on
analysis is always per se appropriate and all that needs be shown
is a depletion of assets. ld. (“what is aggregated is the
depletion of the interstate entity’ s assets by robbery”). See also
Gray at 1274 (“Econom c activity, or nore precisely the infliction
of economc harm is at the heart of the Hobbs Act’s prohibition on
robbery”). However, as noted, the here relevant portion of the
Hobbs Act says nothing about the victim being an “interstate
entity.”3® And, we are aware of no Comrerce Cl ause case in which
t he Suprene Court has applied the aggregation principle to a class
of activities where contours of the class are not reasonably
inferable from the |anguage of the <challenged statute or

regul ati on. Moreover, the approach of allow ng aggregation sinply

3Nor may the victinms here be properly so characterized.
See part |11C, supra.
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because of “the infliction of economc harni (or the “depl etion of

assets”) equally supports nmeking a federal offense of any
crime (say any crimnal homcide or assault producing serious
bodily injury) so long as it causes econom c harm or depletes
econom c resources and hence in sone way or degree affects
interstate comerce-in the sane sense as does a fifty dollar
robbery or a fifty cent shoplifting from a victim (whether an
i ndividual or alocal retail er) who purchases itens nmade i n anot her
state—and so long as the aggregate effect of all such crines on
interstate commerce is substantial. Yet, Morrison rejects the
notion that Congress nmay regulate a crine sinply because “the
nati onw de, aggregated i npact of that crine has substantial effects
on enpl oynent, production, transit, or consunption.” Id. at 1752-
53. Lopez and Morrison reflect that such a limtation on the
aggregation principle is necessary because “[t]he Constitution
requires a distinction between what is truly national and what is
truly local,” and “[t]he regulation and punishnent of intrastate
violence that is not directed at the instrunentalities, channels,
or goods involved in interstate comerce has always been the
province of the States.” ld. at 1754. Certainly, none of the
instant robberies can be characterized as “directed at the
instrunmentalities, channels, or goods involved in interstate

conmerce.”% Further, the several decisions refusing to find the

34And, the here relevant portion of the Hobbs Act,
denounci ng any “robbery” which “in any way or degree . . .
affects commerce” is in no way |limted to robberies “directed at
the instrunentalities, channels, or goods involved in interstate
commer ce.”
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Hobbs Act applicable to nost robberies of individuals under
theories of deletion of assets and aggregation of the effect on

interstate commerce of all such robberies |i kew se support our view

in this respect.®® It has been said that this distinction is
justified because “in general . . . businesses purchase on a | arger
scale than individuals.” United States v. Boul ahanis, 677 F.2d

586, 590 (7th Cr. 1982). However, this justification is not
per suasi ve because the here rel evant portion of the Hobbs Act nakes
no distinction between the robberies it proscribes on the basis of
whet her the victimis a business (or is engaged in a comercia
activity), and because virtually every consuner regularly expends
consi derable funds on the purchase of itens originating out-of-
state and there are many nore consuners than businesses. |ndeed,
consuner spending is generally estimated to anount to two-thirds of
the national econony. See also United States v. Thomas, 159 F. 3d

296, 298 (7th Cr. 1998) (“since the aggregate effect of such

3%See United States v. Lynch, 282 F.3d 1049, 1054 (9th Gr.
2002) (“. . . robbery does have an econon c conponent; however,
t hat econom c conponent nust rise above the sinple, though
forced, econom c transaction between two individuals. O herw se,
al nost every violent property crinme would be transforned into a
federal offense, contrary to the teachings of Mdrrison”); United
States v. Wang, 222 F.3d 234, 239-40 (6th G r. 2000) (restaurant
owner robber of $4,200 by forner enployee; of $4,200 taken $1, 200
had been withdrawn that day fromrestaurant with intent to
deposit it in the restaurant bank account the next day;
restaurant purchased neat fromout-of-state suppliers; not
covered by Hobbs Act, citing Murrison); United States v. Quigley,
53 F.3d 908, 910 (8th Cr. 1995); United States v. Collins, 40
F.3d 95, 100-101 (5th Gr. 1994) (robbery of Mercedes-Benz
aut onobi l e, cell phone, cash, jewelry and clothes); United States
v. Buffey, 899 F.2d 1402 (4th Cir. 1990) (%$20,000 extortion);
United States v. Matson, 671 F.2d 1020 (7th G r. 1982) ($3, 000
extortion); United States v. Merolla, 523 F.2d 51 (2d G r. 1975)
(extortion of contractor by owner).
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robberies [of individuals] on commerce is non-trivial, those cases
are in tension with the ones . . . which insist on aggregation”).
Moreover, as previously noted, we are aware of no Suprene Court
Comrerce Cl ause decision applying the aggregation principle to a
class of activities the contours of which are not reasonably
inferable from the |anguage of the <challenged statute or
regul ation. Thus, the aggregation principle if applied to Hobbs
Act prosecutions, would apply all robberies (of any personal
property, from any victim by any robber) which “in any way or
degree . . . affect[s] commerce.”

We turn now to the appropriate standards to determ ne whet her
in such a case the applicable Lopez category three “substantially
af fects” requirenent can be net by aggregating the effects of al
such robberies.

G Aggregation and the Hobbs Act

As previously observed, the aggregation principle has
relevance only in Lopez category three cases, cases that are
concerned only with regulation of intrastate conduct. As to such
regul ation, Lopez’s explicit requirenment that the regulated
intrastate conduct not nerely affect interstate comrerce but that
it do so “substantially” is obviously designed to insure that
congressi onal power under the Comrerce C ause i s not wholly w t hout
meani ngful limts and does not obliterate the “distinction between
what is truly national and what is truly local,” id. at 1634, so as
totransformto a unitary systemof governnent the constitutionally
establ i shed federal system under which, anong other things, there
is “no better exanple of the police power, which the Founders
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deni ed the National Governnent and reposed in the States, than the
suppression of violent crine and vindication of its victins.”
Morrison at 1754. Yet if there are essentially nolimts on use of
the aggregation principle to satisfy the “substantially”
requi renent, then that requirenment becones virtually neani ngl ess
and whol |y incapable of performng the function it is designed to
serve, for the greater the breadth and generality of the regul atory
net which Congress casts over intrastate conduct the nore
“substantial” will be the aggregated affect on interstate comerce
of the total of all the intrastate conduct so regul ated. WMboreover,
if the aggregation principle is applicable “the courts have no
power ‘to excise, as trivial, individual instances’ of the class”
bei ng aggr egat ed. Perez v. United States, 91 S. C. 1357, 1361
(1971) (quoting Maryland v. Wrtz, 88 S.C. 2017, 2022 (1968)).

Al t hough t he Suprene Court has on several occasions sustained
federal statutes on the aggregation theory, it has never applied or
even referred to it in a Hobbs Act case (nor is anything in the
Hobbs Act | egi sl ative history supportive of such an approach). Nor
since Lopez and Morrison has the Court nmade any general anal ysis or
expl anation of the contours of the doctrine.

In United States v. Robinson, 119 F.3d 1205 (5th Gr. 1997),
we rejected an as-applied challenge to a Hobbs Act convi cti on which
urged that under Lopez the evidence was insufficient because it
showed only that the charged robberies had sonme, but not a

substantial, effect on interstate comerce.® W rejected that

%®Robi nson i nvol ved one conspiracy and three substantive
counts involving retail store robberies. The victim“stores
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contention, relying on the “aggregation principle’” as reflected by
cases such as Wckard v. Filburn, 63 S.C. 82 (1942), Katzenbach v.
MO ung, 85 S.C. 377 (1964) and Heart of Atlanta Mdtel v. United
States, 85 S.Ct. 348 (1964), held that “Lopez did not underm ne
this principle” and relied in that connection on the Tenth
Circuit’s decisionin United States v. Bolton, 68 F.3d 396 (1995).
Robi nson, 1214-15.
Subsequently, in United States v. H ckman, 151 F.3d 449 (5th
Cr. 1998) (panel opinion), 179 F. 3d 230 (5th Gr. 1999) (en banc),
we again addressed the requisite interstate comerce connection
respecti ng Hobbs Act convictions for several robberies of retail
est abl i shnent s. The H ckman panel affirnmed the convictions,
considering itself bound by Robinson, but expressed “serious
guestions” as to the propriety of applying the aggregation

principle in that setting.® The en banc court noted that “[b]y

provi ded check-cashing services . . . the stores cashed out-of -
state checks, payroll checks, and governnent benefit checks .
several of the stores sold products that had been shipped to
Texas fromother states. The victins . . . suffered substanti al

| osses as a result of the robberies: one store was forced to

cl ose permanently for |ack of capital, and the others were unable
to cash checks for a finite period of tine.” 1d. at 1208.

“[ T] hese robberies caused busi ness | osses of approxi mately $5, 000
each” to two different victinms and “$60, 000" to a third. 1d. at
12009.

3"The panel opinion states:

“A review of Suprene Court authority raises serious
questions regardi ng whet her aggregation principles can
be used as the comrerce cl ause jurisdictional hook
under the Hobbs Act when the underlying crines arise
froma purely local crine spree. . . . These |ocal
robberies are not the sort of economc activity that
can legitimately be viewed in the aggregate for
traditional econom c inpact anal ysis purposes. The
conceptual difference between the consunption of hone-
grown wheat that m ght otherw se have been sold on the
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means of an equally divided en banc court, we affirmthe counts of
conviction,” but no opinion for affirmance was issued. Hi ckman
179 F.3d 230. Half the judges conprising the en banc court joined
in a dissenting opinion by Judge H ggi nbotham urging reversal on
the basis that, particularly in light of Lopez, the aggregation
principle was not properly applicable to those Hobbs Act
prosecutions. |d.

G ven the intervening decision in Mrrison we revisit that
i ssue and now express our essential agreenent with the concl usi ons
and under | yi ng reasoni ng of Judge Hi ggi nbot ham s Hi ckman opi ni on. 38
As stated in that opinion:

“We woul d hold that substantial effects upon interstate

commerce may not be achieved by aggregating diverse

separate individual instances of intrastate activity

where there is no rational basis for finding sufficient

connections anong them O course, Congress nay protect,

enhance, or restrict sone particular interstate economc
mar ket, such as those in wheat, credit, mnority travel,

open market, see Wckard v. Filburn, 317 U S. 111, 63
S.C. 82, 87 L.Ed. 122 (1942), or denying service in a
restaurant to a particular race of interstate

travel ers, see Katzenbach v. Mcdung, 379 U S. 294, 85
S.C. 377, 13 L.Ed.2d 290 (1964), and a string of |ocal
robberies is apparent. W, however, are bound by
circuit law. See United States v. Robinson, 119 F. 3d
at 1208. Robinson constitutes clear circuit precedent
for the application of aggregation to this |Iocal non-
econom c activity, thereby setting the comerce cl ause
jurisdictional hook.” 1d. at 456.

38\We recogni ze decisions of our sister circuits that
continue after Morrison to apply an aggregation anal ysis to Hobbs
Act prosecutions. See, e.g., United States v. Elias, 285 F. 3d
183, 188-89 (2d Gr. 2002); United States v. Gay, 260 F.3d 1267,
1273-74 (11th G r. 2001); United States v. Peterson, 236 F.3d
848, 852 (7th Cr. 2001); United States v. Ml one, 222 F.3d 1286,
1294-95 (10th G r. 2000). But see United States v. Lynch, 282
F.3d 1049, 1054 (9th Cr. 2002); United States v. Wang, 222 F. 3d
234, 240 (6th GCr. 2000). For the reasons stated herein, we
respectfully view the matter differently.
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abortion service, illegal drugs, and the I|ike, and
Congress may regulate intrastate activity as part of a
br oader schene. The Hobbs Act is not a regul ation of any
rel evant interstate econom c market, nor are there other
rational connections anong nationw de robberies that
would entitle Congress to nmake federal crines of them
al | .

The Hobbs Act does not target any class of product,
process, or market, or indeed even comrercial victins.
It facially applies to any robbery, or its attenpt, of

any person or entity. . . . The Hobbs Act offers no
‘regulatory schenme’ which ‘could be wundercut’ if
i ndi vi dual robberies were not aggregated. . . . Thus,

putting aside robberies as part of an effort to regul ate
particular interstate markets such as guns, drugs, or
organi zed crime syndi cates, a | ocal robbery spree can be
wthin Congress’s power only if it by itself has a
substantial effect.” 1d. at 231.

“Wher e Congress has sought to regul ate—protect, enhance,
or restrict—sone particul ar market such as wheat, credit,
mnority travel, or abortion service, it has pointed the
way to a rational aggregation test. It has identified
those things that affect that market, things which if not
all subject to the regulation would erode the effort.
Intrastate production and sales can be aggregated,
because the prices of goods and services are determ ned

in interstate markets. If, for exanple, the federal
governnent enacts a price control to ensure sufficient
i ncone for producers, it will be thwarted if consuners

switch to buying goods in intrastate commerce or produce

t he goods thensel ves. Because the instances of econonc

activity are intimately connected and in the aggregate

substantially affect commerce, Congress can regul ate such

activity.” 1d. at 233.

We al so observe that not only does the Hobbs Act “not target
any class of product, process or nmarket or even commercial
victins,” but it has also been held to apply to robbery (or

extortion) which adversely affects illegal commerce® as well as to

¥%See, e.g., United States v. Peterson, 236 F.3d 848, 854
(7th Gr. 2001) (“the Hobbs Act does not require that the
comerce affected be |l egal comerce”); United States v. Jones, 30
F.3d 276, 286 (2d cir. 1994); United States v. Anbrose, 740 F.2d
505, 512 (7th Cr. 1984) (Hobbs Act properly “read to punish
extortion that pronotes illegal commerce as well as extortion
that retards |l egal comerce”). See also, e.g., United States v.
Bai l ey, 227 F.3d 792, 798 (7th Gr. 2000) (“robbery of cocaine
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t hat which beneficially affects conmerce. %

The analysis in the H cknan en banc dissent fully conports
with the foll ow ng crucial passage in Lopez explaining the Court’s
refusal to sustain 18 U. S.C. 8§ 922(q) under an aggregation theory,
Vi z:

“Section 922(qg) is not an essential part of a larger

regul ati on of economc activity, in which the regul atory

schene could be undercut unless the intrastate activity

were regul ated. It cannot, therefore, be sustained under

our cases uphol ding regul ations of activities that arise

out of or are connected with a commercial transaction,

which viewed in the aggregate, substantially affects

interstate commerce.” 1d. at 1631 (enphasis added).

Where the Suprene Court has applied aggregation to uphold
federal regulation of intrastate conduct against constitutiona
chal l enge under the Commerce C ause, there has always been a
rational basis to find sufficient interrelationship or commnality
of effect on interstate comerce anong the discrete intrastate
i nstances regul ated and between them and a schene of regulation
(protection, enhancenent or restriction) of sonme particular
interstate market or activity such that the regulation of those
intrastate activities can rationally be viewed as necessary to the

ef fecti veness of or a neaningfully supporting part of the schene of

deal ers generally has an effect on commerce” for purposes of
Hobbs Act).

4°See, e.g., United States v. Diaz, 248 F.3d 1065, 1084
(11th G r. 2001) (under Hobbs Act “the effect on interstate
comerce is not limted to only adverse effects”); United States
v. Kaplan, 171 F.3d 1351, 1357 (11th Cr. 1999) (Hobbs Act
“Iintended to protect commerce fromany and all forns of effect,
whet her they are . . . beneficial or adverse”); United States v.
Mattson, 671 F.2d 1020, 1024 (7th Gr. 1982) (“Even a beneficia
effect on interstate comerce, e.g., facilitating the flow of
buil ding materials across state lines, is within the prohibition
of the statute”).
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regul ation of that particular interstate activity or market.

We now turn to the nost frequently cited of these cases.

Wckard v. Filburn, 63 S.Ct. 82 (1942), involved a farner who
“owned and operated a snmall farm. . . maintaining a herd of dairy
cattle, selling mlk, raising poultry, and selling poultry and
eggs” and raising “a small acreage of winter wheat.” 1d. at 84.
He sol d part of the wheat, fed part to his poultry and cattle, sone
of which were sold, used sone for seeding and sone in nmaking fl our
for home consunption. In the year in question his wheat “avail abl e
for marketing” quota under the Agricul tural Adjustnent Act of 1938
as anended was 11.1 acres but he harvested and threshed 23 acres
and was penalized 49 cents a bushel on the 239 bushels harvested
and threshed fromthe 11.9 acres of excess acreage. |1d. at 83, 84,
86. % The Court assumed that this excess was consuned on the farm
but neverthel ess, and despite the conparatively mniml quantity,
sustained the penalty as against Commerce C ause challenge,
stating, inter alia,

“The effect of consunption of honme-grown wheat on
interstate comerce is due to the fact that it
constitutes the nost variable factor in the di sappearance
of the wheat crop.
ne of the primary purposes of the Act in question was to
increase the market price of wheat and to that end to
[imt the volunme thereof that could affect the market.

It can hardly be denied that a factor of such vol une and
variability as hone-consuned wheat would have a
substantial influence on price and market conditions.

This may ari se because bei ng i n mar ket abl e condi ti on such
wheat overhangs the market and if induced by rising

“\Wheat not threshed was not considered “avail able for
mar keting” and could wi thout penalty be cut and cured or fed as
hay or reaped and fed with the head and straw together. 1d. at
93.
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prices tends to flow into the market and check price

increases. But if we assune that it is never narketed,

it supplies a need of the man who grew it which would

ot herwi se be reflected by purchases in the open market.

Honme-grown wheat in this sense conpetes with wheat in

comerce. . . . Congress may properly have considered

t hat wheat consuned on the farm where grown if wholly

out si de t he schene of regul ati on woul d have a substanti al

effect in defeating and obstructing its purpose to
stinulate trade therein at increased prices.

Control of total supply, upon which the whole statutory

plan is based, depends upon control of individual

supply.” 1d. at 90-91 (enphasis added).

We note that Lopez describes Wckard as “perhaps the nost far
reaching exanple of Commerce C ause authority over intrastate
commerce.” Lopez at 1630. Clearly, however, the factors that
brought Wckard under the aggregation principle are absent in the
present character of prosecution. |In Wckard market forces rel ated
the effect of the individual instances of regulated intrastate
conduct to each other and to the schene of regulation of the
particular interstate market, nanely sustaining the price at which
wheat was sold in interstate commerce; noreover, the diverse
instances of regulated intrastate conduct in Wckard each had a
simlar effect on the regulatory schene, that is each had the sane
tendency to affect the interstate price of wheat in the sane way.

Likewise, in United States v. Wightwod Dairy Co., 62 S.C
523 (1942), the Court upheld a regulation prescribing the m nimm
price to be paid producers for all mlk marketed in the Chicago
area, approximately forty percent of which canme fromout-of-state,
rejecting the contention that the regul ations could not under the
Comrerce O ause be applied to a local mlk marketer all of whose

busi ness was entirely intrastate. The Court expl ai ned:
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: the marketing of intrastate m |k which conpetes
with that shipped interstate would tend seriously to
break down price regulation of the latter.

We concl ude that the national power to regulate the price
of mlk noving interstate into the Chicago, Illinois,
mar keting area, extends to such control over intrastate
transactions there as is necessary and appropriate to
make the regul ation of the interstate comerce effective;
and that it includes authority to nake |ike regul ations
for the marketing of intrastate mlk whose sale and
conpetition with the interstate mlk affects its price
structure so as in turn to affect adversely the
Congressional regulation.” |[|d. at 527.

The decisions in Heart of Atlanta Motel v. United States, 85
S.Ct. 348 (1964), and Katzenbach v. McCung, 85 S. C. 377 (1964),
sustained under the Commerce Clause the public accommodation
provisions of Title Il of the Cvil R ghts Act of 1964 applicable
to hotels and restaurants respectively. In doing so the Court in
each case pointed to the overwhel m ng evidence before Congress in
its consideration of the legislation that racial discrimnation by
hotels and restaurants inpeded mnority interstate travel. In
Heart of Atlanta the Court noted that the Conmttee Reports and
testi nony before Congress reflected that:

“IT'Qur people have becone increasingly nobile wth
mllions of people of all races traveling from State to
State; that Negroes in particular have been the subject
of discrimnation in transient accommodati ons, having to
travel great distances to secure the sanme; that often
t hey have been unable to obtain accomobdati ons and have
had to call upon friends to put themup overni ght,

and that these conditions had become so acute as to
require the listing of available | odging for Negroes in
a special guidebook . . . that this uncertainty [of the
Negro traveler finding |odging] stemmng from racial
discrimnation had the effect of discouraging travel on
the part of a substantial portion of the Negro community.
This was the conclusion not only of the Under Secretary
of Commerce but al so of the Adm nistrator of the Federal
Avi ati on Agency who wote the Chairman of the Senate
Commerce Committee that it was his ‘belief that air
commerce is adversely affected by the denial to a
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substanti al segnent of the traveling public of adequate

and desegregated public accommodations.” . . . W shall

not burden this opinion with further details since the

vol um nous testinony presents overwhel m ng evi dence t hat

discrimnation by hotels and notels inpedes interstate

travel .” |d. at 355 (enphasis added).*
The Court went on to hold that interstate travel was interstate
comer ce under the Conmmerce C ause and that accordingly Congress’s
comerce power enbraced the power to renobve the inpedinent to
interstate travel posed by race based refusal to serve hotel
cust oners. ld. at 355-360. MO ung simlarly placed great
enphasi s on the sane consideration, id. at 381-82,% and goes on to
hold that the fact that one restaurant’s activities may have but a
de mninus effect on interstate comerce was not significant

relying on Wckard. MC ung at 382.

42The portion of the above quotation up through the
reference to “a special guidebook” is quoted in Perez v. United
States, 91 S.Ct. 1357, 1361 (1971), as explanatory of the
decision in Heart of Atlanta.

“Medl ung st at es:
“ there was an inpressive array of testinony that
discrimnation in restaurants had a direct and highly
restrictive effect upon interstate travel by Negroes.
This resulted, it was said, because discrimnatory
practices prevent Negroes from buying prepared food
served on the prem ses while on a trip, except in

i sol ated and unkenpt restaurants and under nopst

unsati sfactory and often unpl easant conditions. This
obvi ously di scourages travel and obstructs interstate
comerce for one can hardly travel w thout eating.

Li kew se, it was said, that discrimnation deterred
professional, as well as skilled, people from noving
into areas where such practices occurred and thereby
caused industry to be reluctant to establish there.”
|d. at 381-82 (enphasis added).

This passage fromMCung is |ikewi se quoted in full in
Perez v. United States, 91 S.C. 1357, 1361 (1971), as
expl anatory of the decision in Md ung.
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In Heart of Atlanta and McC ung the discrete | ocal activities
regul at ed-t he race based refusal of diverse hotels and restaurants
to serve mnority custoners—each had a simlar effect on a
particular interstate market or activity, nanely inpeding mnority
interstate travel, an obstruction to interstate commerce which the
statute was designed to renove.

Maryland v. Wrtz, 88 S.C. 2017 (1968),“ rejected Conmerce
Cl ause challenges to the 1961 anendnents to the Fair Labor
St andards Act adopting the “enterprise concept” extendi ng coverage
to include not only enployees personally engaged in interstate
commerce or in the production of goods for interstate comerce, but
al so all those enployed by “an enterprise” engaged in interstate
comerce or in the production of goods for interstate conmerce.
The Court noted that in the original act Congress had found that
“subst andard wages and excessive hours, when inposed on enpl oyees
of a conpany shi pping goods into other States, gave the exporting
conpany an advantage over conpanies in the inporting States” and
that this had the “undesirable effect of driving down |abor
conditions inthe inporting States.” Id. at 2020.4 The Court went

on to state:

“Wrtz was overrul ed on other grounds in National League of
Cities v. Usery, 96 S.Ct. 2465 (1975), which was in turn
overruled in Garcia v. San Antonio Metropolitan Transit
Aut hority, 105 S. Ct. 1005 (1985).

4°See also id. n.12 quoting congressional finding that
subst andard | abor conditions “in industries engaged in commerce
or in the production of goods for cormerce . . . causes conmerce
and the channels and instrunentalities of cormmerce to be used to
spread and perpetuate such | abor conditions anong the workers of
the several States.”
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“When a conpany does an interstate business, its

conpetition with conpanies el sewhere is affected by al

its significant |abor costs, not nerely by the wages and

hours of those enpl oyees who have physical contact with

the goods in question.” 1d. at 2021.

Wrtz also noted that Congress had found that substandard | abor
conditions tended to | abor disputes and strikes, “that when such
strife disrupted businesses involved in interstate conmmerce, the
flow of goods in commerce was itself affected,” id. at 2021, and
that this applied equally to substandard |abor conditions of all
enpl oyees of an enterprise engaged in commerce, not nerely those
personal ly so engaged. ld. at 2021-22. Wrtz goes on to state
that under the Commerce C ause courts could not “excise, as
trivial, individual instances falling within a rationally defined
class of activities,” citing Wckard. Wrtz at 2022.

The intrastate activities regulated in Wrtz (wages of
enpl oyees of an enterprise engaged in interstate conmerce or in the
production of goods for or acquisition of goods directly in
interstate conmerce even where the enployee personally was not so
engaged) were by mnmarket forces interrelated and related to
interstate commerce and to the regulated interstate market in
wages. Moreover, each of those intrastate activities had the sane
character of effect on the statutory schene of regul ati on—as each
proscribed substandard wage tended, by market forces, to |ower
wages generally and to foster industrial discord, contrary to and
tending to underm ne the statutory schene for naintaini ng wages of
enpl oyees of enterprises engaged in interstate commerce (or the
production of goods for or acquisition of goods directly in

interstate comerce) and avoiding the disruption of interstate
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comerce incident to industrial strife resulting from substandard
wages.

In Perez v. United States, 91 S.C. 1357 (1971), the Court
sustained Perez’s conviction for maki ng an extortionate extension
of credit contrary to the provisions of Title Il of the Consuner
Credit Protection Act of 1968, rejecting the contention that the
statute was wunconstitutional as not requiring proof that the
particular transaction affected interstate conmerce. The Court
observed that “[p]etitioner is one of the species commonly known as
‘l oan sharks’ which Congress found are in large part under the

control of ‘organized crine, citing congressional findings under
Titlell that “[o]Jrganized crineis interstate and international in
character,” that “[a] substantial part of the incone of organized
crime is generated by extortionate credit transactions,” and that
“[e] xtortionate credit transactions are carried on to a
considerable extent in interstate and foreign comrerce and t hrough
the neans and i nstrunentalities of such conmerce” and “[e] ven where

purely intrastate in character . . . directly affect
interstate and foreign comerce.” 1d. 1358 & n.1. It also noted
evi dence bef ore Congress that | oan sharki ng was “the second | ar gest
source of revenue for organized crime” and is “controlled by
organi zed crimnal syndicates,” that “through |oan sharking the
organi zed underwor| d has obt ai ned control of |egitinmate busi nesses,
including securities brokerages and banks,” id. at 1362, and
concl uded by stating that “l oan sharking inits national settingis
one way organized interstate crinme . . . syphons funds from
nunerous |localities to finance its national operations.” |Id. at
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1362- 63.

The Court likewise noted that “[t]here was anple evidence
show ng petitioner was a ‘loan shark’ who used the threat of
violence as a nethod of collection,” id. at 1358, and “[i]n the
setting of the present case there is a tie-in between |ocal |oan
sharks and interstate crine.” |1d. at 1367.4

I n uphol di ng the conviction the Perez Court relied on Wckard,
Wightwood Dairy Co., Heart of Atlanta, McClung, and Wrtz for the
principle that the class of activities is the proper neasure of the
required relationship to interstate conmmerce and that courts would

not excise, as trivial, individual instances’ of the class.”
Perez at 1360-61.

Plainly, Perez dealt with a national market in credit, in
whi ch individual instances interact with each other by virtue of
mar ket forces. More significantly, perhaps, it dealt wth a
statute attenpting to regulate a particular interstate activity,

that of “organized interstate crine,” which was financed by the

both local and interstate |oan sharking which it controlled. 1d.

46The Court al so noted that Perez, anobng other collection
threats, had said “ny people” could put the victimin the
hospital if he didn't pay. Id. at 1359. The Second Crcuit,
whose affirmance of the conviction was ultimately affirmed by the
Suprene Court, noted that the victimborrowed the noney to open
hi s own butcher shop, having been unable to procure a | oan
t hrough nornmal banki ng channels, that the rate of interest
charged by Perez “was obviously |arge enough to perpetuate the
i ndebt edness forever,” that paynents to Perez were nmade only by
such nethods as the victins delaying paynents to his neat
suppliers, and that as a result of all this, including Perez’s
threats of violence and of “the attention of persons higher in
t he noneyl endi ng chain,” the victim “abandoned hi s busi ness” and
fled to Puerto Rico “leaving his debts, legitimte and
illegitimate, behind.” United States v. Perez, 426 F.2d 1073,
1074 (2d Gr. 1970).
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at 1362-63.4 Moreover, Perez also relied on the principle that
““when it is necessary in order to prevent an evil to make the | aw
enbrace nore than the precise thing to be prevented it may do so’'”
(quoting Westfall v. United States, 47 S.C. 629 (1927)), and then
observed “in the present case there is a tie-in between | ocal |oan
sharks and interstate crine.” Id. at 1362. This would appear to
i nvoke the rule that where the sane kind of trafficking is carried
on both interstate and intrastate Congress in preventing the
interstate trafficking my also proscribe +the intrastate
trafficking where, as a practical matter (for reasons such as the
fungibility of the particular comodities or the like), it is
necessary to regulate the intrastate trafficking in order to

effectively regulate theinterstate trafficking. See, e.g., United

States v. Lopez, 459 F.2d 949, 951-53 (5th Gr. 1972).4

“’As the Second Circuit had observed in its affirmance of
t he conviction:
“Loan-sharking activities can persuasively be
characterized as generally in or affecting commerce
preci sely because such practices depend for their ful
ef fect on nonopoly in netropolitan areas and nati onal,
or at least nulti-state, organization. This provided a
| ogi cal basis for congressional focus on | oan-sharking
rather than on a variety of other crines which may be
far nore “local” in nature, e.g., robbery, burglary,
larceny.” United States v. Perez, 426 F.2d 1073, 1079
(2d Cr. 1970) (enphasis added).

8Much the sane thought is expressed in the Second Circuit’s
opinion affirmng Perez’ s conviction, viz:
“What is known as legislative fact for a class of
transactions—the effect on interstate commerce—i s not
necessarily easily provable in an individual instance
of loan-sharking. Trying to trace the flow of funds
fromthe imedi ate enforcer to the organization behind
the loan mght well be inpossible in a particular case.
Money, of course, is a classic fungi ble commodity;
showi ng its novenent interstate may be conpletely
i npossi ble where all that noves is cash recorded, if at
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The present case does not involve the targeting of any
particular interstate market or activity, and it is evident that
the proscription of robberies which do not have the requisite
effect oninterstate commerce i s in no sense necessary to effective
regul ati on of those that do.

W finally turn in this connection to Hodel v. Virginia
Surface M ning & Reclamation Ass’'n, 101 S.Ct. 2352 (1981) (Hodel v.
Virginia) and Hodel v. Indiana, 101 S.Ct. 2376 (1981), in each of
whi ch the Court rejected Conmerce C ause chal | enges by vari ous coal
producers to <certain provisions of the Surface Mning and
Recl amation Control Act of 1977. The chall enged provisions
constituted a conplex regulatory schene governing surface coal
m ni ng operations, requiring, anong ot her things, |and restoration,
use of dans, spoil disposal and the Iike. The Court noted
congressional findings that surface mning adversely affects
interstate commerce by, inter alia, destroying the utility of |and
for commercial, industrial, agricultural, forestry and other
pur poses, causing erosion and contributing to flooding, polluting

wat er and ot herw se. Hodel v. Virginia at 2361. The Court

observed that “coal is a comobdity that noves in interstate
all, as an intangible on soneone’s records or in
soneone’s nenory.” United States v. Perez, 426 F.2d

1073, 1080-81 (2d GCir. 1970).
Simlarly, in United States v. Darby, 61 S.C. 451, 461 (1941),
the Court stated:
“Congress in the exercise of its power to require
i nspection and gradi ng of tobacco shipped in interstate
commerce may conpel such inspection and grading of al
t obacco sold at | ocal auction roons fromwhich a
substantial part but not all of the tobacco sold is
shipped in interstate commerce.”
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comerce. Here Congress rationally determ ned that regul ation of
surface coal mning is necessary to protect interstate commerce
fromadverse effects that may result fromthat activity” and that
“the power conferred by the Comerce C ause [is] broad enough to
permt congressional regulation of activities causing air or water
pol I ution, or other environnmental hazards that nmay have effects in
nore than one state.” Id. at 2363. Hodel v. Indiana focused on
the prinme farm and provisions of the Act, holding that “Congress
had a rational basis for finding that surface coal mning on prine
farmand affects interstate commerce in agricultural products.”
ld. at 2384. Both decisions note that federal standards were
appropriate to insure that the forces of interstate conpetition in
the coal industry would not underm ne the mai ntenance of adequate
standards. Thus Hodel v. Virginia states:

“the Act responds to a congressional finding that
nati onw de ‘surface m ning and recl amati on standards are

essential in order to insure that conpetition in
interstate comerce anong sellers of coal produced in
different States wll not be used to underm ne the

ability of the several States to inprove and maintain
adequat e st andards on coal m ning operations withintheir
borders.” . . . The prevention of this sort of
destructive interstate conpetitionis atraditional role
for congressional action under the Conmerce Cl ause.” |d.
at 2363.

Hodel v. |Indiana expresses essentially the sane thought.* A
footnote called for at the conclusion of the portion of the Hodel

v. I ndiana opinion dealing with the Commerce C ause st ates:

“The opinion there states: “. . . the Act reflects the
congressional goal of protecting mne operators in States
adhering to high performance and recl amati on standards from
di sadvant ageous conpetition with operators in States with | ess
rigorous regulatory prograns.” 1|d. at 2386.
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“Appel l ees contend that a nunber of the specific
provi sions challenged in this case cannot be shown to be
related to the congressional goal of preventing adverse
effects on interstate conmmerce. This claim even if
correct, is beside the point. A conplex regul atory
program such as established by the Act can survive a
Comrerce C ause challenge wthout a showi ng that every
single facet of the programis i ndependently and directly
related to a valid congressional goal. It is enough that
the challenged provisions are an integral part of the
regul atory program and that the regulatory schene when

considered as a whole satisfies this test.” Id. at 2386
n. 17 (enphasis added) (citing Heart of Atlanta Mdtel and
McC ung) .

Thus the Hodel cases deal with a conpl ex regul at ory program of
a particular industry engaged in interstate comerce designed to
control a particular set of interstate effects of certain practices
of that industry. The regulated instances of intrastate conduct
are related to each other and to the particular schene of
regul ation of interstate comrerce and effects thereon by the forces
of the interstate market in the particular regulated i ndustry. And
the regul ated i nstances of intrastate conduct also all either have
the sanme character of effect on interstate commerce or are an
integral or essential part of the overall conplex regul atory schene
governing particul ar businesses engaged in interstate commerce,
such that unless the covered intrastate activities were regul ated
the reqgul atory schene woul d be undercut.

It is also significant that in all the above di scussed Suprene
Court aggregation cases the intrastate conduct bei ng regul ated was
conduct formng a part of the operation of a wholly or partially
comercial enterprise (whether owned and operated by an indivi dual
or sone legal entity). The regul ati ons governed aspects of how

such a comrercial (or partially comercial) enterprise nust
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operate, what it nust or nust not do in its operations. See
Morrison, 120 S.Ct. at 1750 n.4 (“[I]n every case where we have
sust ai ned federal regul ati on under Wckard’ s aggregation principle,
the regul ated activity was of an apparent commercial character.”).

We recogni ze that |anguage in Russell v. United States, 105
S.Ct. 2455 (1985), a prosecution under the federal arson statute,
18 U.S.C. 8 844(i), suggests that a broader-indeed virtually
unlimted-application of t he aggregation principle IS
constitutionally perm ssible.® But the only issue in Russell was
one of statutory construction; no constitutional or Comrerce C ause
claim was presented to the Suprene Court. Russel |l involved the
owner of a two unit apartnment building which was being rented to
tenants at the tine he attenpted to destroy it by fire; he earned
rental inconme fromit and treated it as business property for tax

purposes. |d. at 2456.° He unsuccessfully contended before the

°Russel | states:

“[T]he local rental of an apartnment unit is nerely an
el ement of a nuch broader comrercial market in renta
properties. The congressional power to regulate the
class of activities that constitute the rental market
for real estate includes the power to regul ate

i ndividual activity within that class.” 1d. at 2457.

51See al so the opinion of the Seventh Circuit affirmng the
conviction, United States v. Russell, 738 F.2d 825, 827 (1984),
stating:

“The South Union Street apartnent buil ding was one of

four pieces of property that Russell owned and rented

to tenants. Russell’s income tax returns from 1976

t hrough 1982 denonstrated that Russell treated these

properties as incone property for which he clained

busi ness deductions for depreciation and expenses.

These properties al so were covered by business fire

i nsurance policies, in contrast to the defendant’s own

resi dence which he covered by a honeowner’s policy

limted to owner-occupied premses. At the tine of the

incident in question, Russell lived in neither unit of
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Suprene Court, as he had in the District Court, 563 F. Supp. 1058
(N.D. II'l. 1983), and in the Court of Appeals, 738 F.2d 825 (7th
Cr. 1984), “that the building was not commercial or business
property, and therefore was not capabl e of being the subject of an
of fense under section 844(i).” 1d. at 2456. |In the Suprene Court
he presented only an i ssue of statutory construction and expressly
di scl ai red any constitutional argunent, his “Brief For Petitioner”
there stating:

“Mennuti [United States v. Mennuti, 639 F.2d 107, 2d G r
1981, the case on which he principally relied] does not
hol d, nor does petitioner contend, that Congress could
not have drafted a statute enconpassing virtually every
building inthe land, had it chosen to do so. Thus, this
case does not present a constitutional challenge to
congressi onal power under the Commerce Clause. It is our
contention that, as held in Mennuti, the statute that
Congress did pass, 18 U S.C. 8§ 844(i), as explicated by
the House Judiciary Commttee Report referred to above,
does not cover a building used as a dwelling by a tenant
of the owner, even though interstate utilities may have
been used in the building.” 1d. at 11 (enphasis added;
footnote omtted).

We al so note that section 844(i) applies only to property that is

the South Union Street property.”

°2The Governnent’s “Brief For The United States” in the
Suprene Court |ikew se states “Petitioner concedes that Congress
has power under the Commerce C ause to prohibit arson of sort he
attenpted. Relying on United States v. Mennuti, 639 F.2d 107 (2d
Cir. 1981), petitioner argues that Congress did not intend to
exercise its commerce power fully in enacting section 844(i), but
intended to cover ‘business property’ only.” I|d. at 5.

Nothing in either the District Court or the Court of Appeals
opinions in Russell even nentions any constitutional issue, and
each treats the case as solely one of statutory construction,
namely whether 8§ 844(i) was inapplicable (as the defendant
contended, before those courts and the Suprene Court, that it
was) because the property was residential and hence not busi ness
property. Both those courts rejected that contention, holding
that though residential in one sense the property was used as a
busi ness by the defendant. See United States v. Russell, 738
F.2d at 827.
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“active[ly] enploy[ed] for comercial purposes,” Jones, 120 S. Ct
at 1910, while the here relevant prong of the Hobbs Act is in no
way anal ogously limted but rather applies regardl ess of whether or
not the victimis engaged in any character of commercial activity.
We conclude that Russell does not resolve the Commerce C ause
aggregation issue as applied to this character of Hobbs Act
prosecuti on.

We recogni ze that “substantial” for purposes of Lopez category
three has a qualitative as well as a quantitative aspect, though
those two aspects are sonewhat interrelated rather than being
entirely independent of each other. Limts on the aggregation
principle, necessary to give neaning to “substantial” so as to
preserve the distinction between “what is truly national and what

is truly local,” should thus take into account both quantitative
and qualitative considerations. We conclude that the limts we
have outlined do so notw thstanding that their nost obvious focus
may be quantitative. To the extent that there is a neaningful

rational basis to aggregate, then the aggregated quantitative
effect on interstate comerce tends to qualitatively justify
viewing the matter as truly national rather than truly | ocal

Conversely, that the regul ated category three i ntrastate conduct is
not a commercial activity but is rather essentially “the
suppression of wviolent crine” is a qualitative consideration
pointing towards the regulation being of a truly local nature
unless there is a neaningful and rational basis for aggregation.
There is no sufficient rational basis to aggregate the effects on

interstate comerce of any of the four individual prototypically
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| ocal crines of violence here prosecuted with the effects on
interstate commerce of all the undifferentiated nmass of robberies
covered by the Hobbs Act’s general proscription of any and al
robberies that “in any way or degree . . . affect[] commerce.”
Concl usi on
We turn to Lopez and Morrison for guidance, concl uding that
their relevance is not confined to cases where the statute | acks a
jurisdictional elenment. Moreover, we conclude that the Hobbs Act’s
here relevant proscription of any robbery that “in any way or
degree . . . affects commerce” does not constitute a regul ation of
comercial activity, notw thstanding that all robberies have sone
economc effect, and hence is within the scope of Lopez and
Morri son. We further conclude that the instant robberies fal
within Lopez category three, and for that reason they are within
the Commerce C ause power only if they “substantially” affect
i nterstate conmmerce. I ndividually considered, it is clear that
none of them do. Nor is there any rational basis to for that
pur pose aggregate their respective effects on interstate comerce
with the effect on interstate comerce of all the undifferentiated
mass of robberies covered by the Hobbs Act’s here rel evant general
proscription of any and all robberies which “in any way or degree
affect[] comerce.” To allow such aggregation in Lopez
category three cases would, w thout adequate justification, bring
wthin the scope of the Commerce C ause the proscription of |ocal
violent (and other) crines not constituting the regulation of
commercial activity, crinmes prototypical of those that historically
have been within the reserved police power of the states, contrary
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to the principle that the Commerce Clause is limted to matters
that are truly national rather than truly |ocal.

The conviction on each of the Hobbs Act counts accordingly
shoul d be reversed.® Because each of the section 924(c)(1) counts
of conviction is concededly dependent on the correspondi ng Hobbs
Act count of conviction, all the section 942(c)(1) counts of
conviction should Iikew se be reversed.

W respectfully dissent from the affirmance of these

convi cti ons.

3As we concl ude the evidence does not suffice to show the
requi site effect on interstate commerce we do not separately
address the conplaints of the jury charge.
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PATRICK E. H GA NBOTHAM GCircuit Judge, concurring in the dissent
fromthe judgnment affirm ng conviction, with whom GARNMOOD, JOLLY
and DeMOSS, Circuit Judges, join:

For a second tinme this court has been unable to agree upon the
bite of recent Suprene Court interpretations of the Commerce
Cl ause. This should be no surprise. W are left adrift by a
statute whose reach is at best no nore fixed than a property |ine
set at the latest lowtide mark of an ocean tributary.

There is sone certainty. The Suprene Court has turned away
fromthe New Deal view that the reach of the Coomerce Clause is to
be largely defined by the political process. But the path it wll
follow and how far it wll go are undecided. In turn, the
respective roles of Congress and the courts in this enterprise
remai n uncertain. Add the Hobbs Act’s unique effort to define its
reach by proscribing all robberies over which there is federa
jurisdiction — a wholly tautol ogical statenent nmade at the zenith
of the judiciary’s abandonnent of the comerce field to the
Congress — and we are left with three choices. W can take the
Hobbs Act as a congressional punt and decide it ourselves, we can
leave it to the political process, or we can invoke the dialogic
process of the doctrine of clear statenent. The first two options
describe this court’s division. Qur court’s inpasse leads ne to
state the case for the third path. At the least, it wll make
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plain the division of this court. |In describing this path, | need
not retreat from the view expressed for half of our court in
H ckman and so ably defended i n Judge Garwood’ s opi nion, again for
one half of our court.
I

Wth the devel opi ng case | aw since H ckman, there is a step
that principles of judicial restraint offer this inferior court
before it decides if Congress has the authority under the Comrerce
Clause to make a federal crime of |ocal robberies such as those
before us here. It could insist that Congress first do what it has
not done — nake clear its purpose to reach the wholly intrastate
activity charged in the crinmes now before us. For reasons | wll
explain, by the third path we ought to refuse to apply the Hobbs
Act to this genre of |ocal robberies until Congress clearly states
its purpose to do so. Only then should the courts decide the
commer ce question now bei ng pressed upon us.

|1

The Suprenme Court has long required that if Congress intends
to alter “the usual constitutional bal ance between the States and
the Federal Governnent,”® it nmust make an unm stakably clear
statenent of its intention to do so in the I|anguage of the

statute.

4 WII v. Mchigan Dept. of State Police, 491 U S. 58, 65 (1989)
(quoting Atascadero State Hosp. v. Scanlon, 473 U S. 234, 242 (1985)).

55 WIIl, 491 U.S. at 65; United States v. Bass, 404 U S. 336, 349
(1971).
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Al t hough it found expression nost often in the context of
congr essi onal abrogation of state sovereignimunity,® the doctrine
of clear statenent has been applied broadly where uncertainty in
the application of congressional directives would |eave to the
court the decision to upset the federal -state bal ance. The Suprene
Court has invoked the doctrine in various settings. It found that
states were not “persons” within the neaning of 42 U S.C. § 1983,
and that the Federal Age Di scrimnation in Enploynment Act coul d not
be construed to interfere with a State’s choice of judges absent
cl ear | anguage that judges are included.®® Simlarly, the doctrine
of clear statenent is one of the articulated limts on the spending
power,>® and federal laws crimnally punishing “conduct readily
denounced as crimnal by the States” are narrowWy interpreted
absent a clear statenent of Congress’ intent to significantly alter
t he federal state-bal ance. %

The doctrine of clear statenment is animated by principles of

federalism inherent in the structure of the Constitution.?®

5% At ascadero, 473 U.S. at 242

S WIIl, 491 U. S at 65.

%8 regory v. Ashcroft, 501 U S. 452, 463-64 (1991). This although the
statute provided that uncertainty of scope should be resolved in favor of
coverage. |d. at 467.

9 South Dakota v. Dole, 483 U.S. 203, 207 (1987).

60 Bass, 404 U. S. at 349.

61 See Sem nole Tribe of Florida v. Florida, 517 U. S. 44, 55-56 (1996)
(“This rule arises froma recognition of the inportant role played by the
El eventh Amendnent and the broader principles that it reflects.”); Gegory,
501 U.S. at 461 (“This plain statenent rule is nothing nore than an
acknow edgnent that the States retain substantial sovereign powers under our
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Al t hough the protection of the States against intrusive exercises
of Congress’ Commerce Cl ause powers is still largely left to the
political process,® to permt courts to decide whether a poorly
ai med congressional thrust encroached upon state regul ation of
intrastate crimnal activity “would evade the very procedure for
| awmaki ng on which Garcia relies to protect states’ interests.”®
Insisting upon a clear statenent from the Congress is a nbdest
exercise of judicial power. 1t only asks that Congress do its job,
insisting that Congress engage its political responsibility by
being clear of its purpose when it would reach into a sphere of
state authority.® In its nost sanguine form it “may |ead sone
menbers to engage in the kind of deliberation about the scope of
their Article | powers that they should undertake anyway as part of
their responsibility to uphold the Constitution.”5

The doctrine of clear statenent does not require us to define
“traditional governnental activities” in the abstract, an approach

rejected by the Court in Garcia.® W followlong-standing Suprene

constitutional schene.”).

62 Garcia v. San Antonio Metropolitan Transit Authority, 469 US. 528
(1985) (declining to review limtations placed upon Congress’ Conmerce C ause
powers by our federal systen).

8 Gregory, 501 U.S. at 465 (quoting LAURENCE H TR BE, AMERI CAN CONSTI TUTI ONAL
Law § 6-25, at 480 (2d ed. 1988)).

64 See United States v. Lopez, 514 U S. 549, 577 (Kennedy, J.,
concurring) (citing New York v. United States, 505 U. S. 144, 155-169 (1992)).

65 LAURENCE H. TRIBE, AMERI CAN CONSTI TUTI ONAL LAW § 5-9, at 857 (3d ed. 2000).
6 Garcia, 469 U S. at 538-540 (arguing that it is too difficult to

define a “traditional governmental activity”).
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Court precedent, decided after Garcia,® that requires us to be
certain of Congressional purpose before finding that a federal |aw
overrides the federal -state bal ance.® There is here no cordoning
of f of traditional governnental activities —rather, we followthe
Suprene Court’s lead, recognizing that the doctrine of clear
statenent protects a sphere of state authority.® Local robberies
of local businesses have always been the concern of state
governnent and within this sphere of state authority that nust not
be entered absent a clear congressional statenment.’ Significantly
and independently it is a legal doctrine uniquely fitted to the
hand of a court that would act with restraint ininsisting that the
enuner ated powers remain just that. For this reason, by this path
we would not now decide that the Hobbs Act may be applied to
di screte | ocal robberies. The political process ought to first
decide its intended reach, at |east before the full force of
judicial review is unleashed.

67 Gregory, 501 U.S. at 464 (explaining how the doctrine of clear
statenent works in conjunction with Garcia' s conviction that the federal -state
bal ance is primarily protected by the political process); WII, 491 U S at
65; Atascadero, 473 U S. at 247 (articulating doctrine of clear statenent four
nonths after Garcia was decided).

68 1d. at 460 (citing Atascadero, 473 U S. at 243).

8 Gregory, 501 U.S. at 460-61 (requiring a clear statenent of
congressional intent before interpreting a lawto infringe upon State
sovereignty); see also Lopez, 514 U S. at 611 (Souter, J., dissenting) (noting
that the doctrine of clear statenment should be relied upon in cases
i mpl i cating congressional encroachment upon “state |egislative prerogatives”
or “enter[ing] into spheres already occupied by the States.”).

0 Bass, 404 U.S. at 523-24.
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The Hobbs Act fails to provide the expression of “unequivocal
congressional intent” necessary to intrude upon this sphere of
state authority.” It is true that the statute reaches al
robberies that affect commerce “in any way or degree,”’? and it is
al so a truismthat the Hobbs Act expresses congressional intent to
use “all the constitutional power Congress has.”” Neither of these
statenents state a congressional purpose to regul ate the robberies
here, as | will explain. And although in recent years there have
been episodic federal prosecutions of these type of |[ocal
robberies, this activity of other branches of governnent reflects
purpose only in the sense that it was not halted by the Congress —
inaction from which we ordinarily do not infer purpose and
certainly not clear purpose. Significantly, there is no principled
limt to a reading of commerce power that would sustain federa
jurisdiction over the activity charged in the cases before us
t oday. Those who would argue that the Congress has clearly
expressed its purpose to nmake federal crines of the robberies here
will have to persuade that Congress intended to reach the
proverbi al “robbery of the | enbnade stand”; that its purpose was to
claim federal hegenony over local activities, including a street
muggi ng. Either that or defy the words clainmed to be so clear by
sone case-by-case judgnent that is little nore than the arbitrary,

“well, not that far.”

1 At ascadero, 473 U. S. at 247.
72 18 U.S.C. 8 1951.

% Stirone v. United States, 361 U S. 212, 215 (1960).
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By the tinme the Anti-Racketeering Act of 1934 was anended and
becane the Hobbs Act, the Suprenme Court had already held that
congressional power under the Comrerce C ause was “plenary and
extends to all such commerce be it great or small.”’ This was a
direct subscription to the view that the limts of congressional
power under the Commerce Clause wll be set by the political
process; at the least the political process was the main player.
As the Court | ater conceded i n Kat zenbach v. MO ung, ®it woul d not
“interfere” as | ong as Congress viol ated “no express constitutional
[imtation.”7® Until Lopez was decided, the Court upheld all
Comrerce Cl ause legislation as a matter of course, concl uding that
where there is “a rational basis for finding a chosen regulatory
schene necessary to the protection of commerce, our investigation
is at an end.”’”” Gven that the Court wholly deferred to Congress’
own interpretation of the limts of the comerce power, the
observation that the Hobbs Act purports to reach to the limts of
the commerce power as defined by the courts sheds no light. 1In an
era when the limts of the commerce power were defined by the
Congress, even a congressional directive to reach tothe limts of

the Commerce Cause was no direction at all - it was wholly

 Nat'l Labor Relations Bd. v. Fainblatt, 306 U S. 601, 606 (1939); see
also Nick v. United States, 122 F.2d 660, 668-69 (4th Gr. 1941) (hol ding that
Fai nbl att mandat es an expansi ve readi ng of the Anti-Racketeering Act).

s 379 U.S. 294 (1964).
% 1d. at 304.
7 Maryland v. Wrtz, 392 U S. 183, 189 (1968) (quoting Katzenbach, 379

U S. at 303-04).
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tautological and as we wll see, the Hobbs Act definition of
comerce was not even that pointed.

Lopez and Morrison, with the doctrine of substantiality,
returned the courts to the field, to once again police the limts
of congressional authority under the Commerce C ause. Arguably,
when the Court began to withdraw from the concession to the
political process, the earlier congressional directives that the
Act ought reach as far as the constitution permts could then be
seen as a cl ear expression of congressional purpose in that it was
no |l onger talking toitself; rather the courts were to decide. But
wth the doctrine of substantiality, whether the neandering
intrusions by local United States Attorneys can be validated if
Congress wishes to do so, is at best uncertain. The statute’s
description of robberies and its definition of conmerce are quite
different, its commerce definition clearly reaching conduct falling
under the first two prongs of Lopez but leaving intrastate activity
(as before us here) to be picked up at all only by its question-
beggi ng catch of all other conmerce over which the United States
has federal jurisdiction:

“commerce within the District of Colunbia, or
any Territory or Possession of the United
States; all comrerce between any point in a
State, Territory, Possession, or the D strict
of Col unbi a and any poi nt outside thereof; all
comerce between points wthin the sane State
t hrough any pl ace outside such State; and al
ot her commerce over which the United States
has jurisdiction.”’ (enphasis supplied)

The “robberies” in this case, if picked up at all, nust be

reached by the phrase “and all other comrerce over which the United

8 18 U.S.C. § 1951(b)(3) (enphasis added).
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States has jurisdiction.” This expression of purpose, made at the
zenith of legislative hegenony in the contest of who decides the
limts of the comrerce power, is no nore plain than the Jones Act’s
reach of any seaman or the Omibus Crinme Control and Safe Streets
Act’s reach of every firearm?™

|V

As we observed, it is now clear that this generalized reach
cannot touch intrastate acts that do not have a substantial effect
upon interstate conmmerce. The governnent concedes that the
robberi es before us cannot neet the substantial effects requirenent
— all robberies must be aggregated. At this point we can engage in
a supposition that Congress thought all these | ocal robberies were
sufficiently linked to regulate themas a class. This is fanciful
because such an aggregati on was not even thought to be necessary at
the time of the 1934 Act or the Hobbs Act. The fact is that
Congress has never nade that decision. It has never decided
whet her or what to aggregate.

H ckman insists that Mrrison’s requirenent that regulated
intrastate activities have a substantial effect upon intrastate
comerce has no content absent a further insistence upon a rational
rel ati onshi p anong di screte effects that woul d be aggregated. This
means that a judgnment about the rationality of aggregating the
effects of these discrete robberiesis a correlative requirenent of

substantiality, and nmust be nade. By this third path, it nust

™ Welch, 483 U S. at 475-76 (applying doctrine of clear statenment to
exenpt states fromthe Jones Act despite the sweeping | anguage of “[a]ny
seaman” in the statute); Bass, 404 U S. at 350 (enploying the doctrine of
clear statenent to exclude the “nmere possession” of firearns fromthe reach of
the Act).
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first be made by the Congress. Only after that judgnent is nade,
shoul d the courts decide the issue of the |evel of deference due
that legislative judgnent. And it is then that the very content of
the newly required substantial effect will be deci ded.

There is irony in a court about the task of policing the
enunerated powers noving to the alternative of presumng a
| egislative judgnent or supplying its own view in the first
instance. |If it is sufficient to hypothesize rationality, draw ng
upon the creativity of counsel and judicial inagination there is
not hi ng substantial about substantiality; the courts wll have
whol ly deferred to the political process as the arbiter of the
state-federal role. On the other hand, if the congressional
purpose is not relevant, or is sinply supplied by the courts, the
courts woul d be the exclusive arbiter. | amnot persuaded that the
principle of the separation of powers ought to only oscillate
bet ween these two polarities.

\Y

This is not the first tinme that the doctrine of clear
statenent has been applied to limt the application of a federal
crimnal statute to intrastate crimnal conduct. |In United States
v. Bass,?® for exanple, the Court required a clear statement from
Congress before it would apply the Omibus Crine Control and Safe
Streets Act to extend federal |aw enforcenment to a class of

intrastate crimnal activity that had | ong been regul ated sol el y by

80 Bass, 404 U.S. at 349-51.
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the States.® Two years later, in United States v. Ennons, 8
Congress applied this doctrine to the Hobbs Act. In Ennons the
Court refused to apply the Hobbs Act to viol ence associated with a
| abor dispute even though this activity was presunptively wthin
the broad bounds of the statute. Despite the general and broad
| anguage of the Hobbs Act, the Court required “language nmuch nore
explicit” before it would apply it to |local strikes because doing
so woul d represent “an extraordi nary change in federal |abor |aw

and constitute “an unprecedented incursion into the crimna
jurisdiction of the States.”®

In response to Ennons, the Sixth and Ninth Grcuits narrowy
construed the Hobbs Act, concluding that only activities that
constitute “racketeering” are prohibited by the Act.?® The Court
rejected this approach in United States v. Cul bert, 8 concl udi ng
that it conflicted wwth a plain reading of the statute as well as
the | egislative history.® Culbert also rejected the claimthat the
doctrine of clear statenent required the Court to read a

racketeering requirenent into the Hobbs Act, characterizing the

argunent as an attenpt to “manufacture anbiguity where none

8 |d. at 350-51.

82 410 U.S. 396 (1973).

8 |d. at 350-51.

8 United States v. Culbert, 548 F.2d 1355 (9th Cr. 1977); United
States v. Yokley, 542 F.2d 300 (6th Cr. 1976).

8 435 U.S. 371 (1978).

8 |1d. at 373-378.
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exists.”® The Court also rejected the idea that a racketeering
requi renent nust be read into the Act because wthout a
racketeering requirenent, the federal -state bal ance woul d be upset.
The Court held that “there i s no question that Congress intended to
define as a federal crinme conduct that it knew was puni shabl e under
state law. "8 O course, these were robberies fully under the first
two prongs of Lopez, never seen as the exclusive domain of the
st at es.

Cul bert and Ennons teach that by defining as a federal crine
conduct that it knew was puni shabl e under state | aw, Congress knew
that it would alter the balance of federal-state power. The
guestion was whet her the application of the statute would generate
a result that interfered with state authority in a way that
Congress had not intended.® Unlike Culbert, which involved an
attenpt ed robbery of $100,000 froma federally insured bank, Ennons
i nvol ved the application of the Hobbs Act to violence used to
achieve legitimate wunion objectives in a strike, thereby

ef fectuating an unprecedented incursion into the crimnal

jurisdiction of the States.”®® Here, as in Ennbns, we cannot apply

87 1d. at 379.

8 |d. at 379.

8 1t should be noted that while Culbert held that “Congress intended to
nmake crimnal all conduct within the reach of the statutory | anguage” of the
Hobbs Act, this nust be read as a response to the argunent that a racketeering
requi renent be read into an act, given that the conduct reached in Ennons fit
within the statutory | anguage but presumably could not be reached w thout a
cl ear statenent from Congress.

% Ennpbns, 410 U.S. at 411.
79



the statute to violate the protected sphere of state authority
W thout a clear statenent that Congress intended that result.
\Y

To nake clear its purpose to regulate this activity, Congress
must make a legislative judgnent about the rationality of
regulating the activity as a class, inpliedly or explicitly.
Courts in turn nust decide the deference due that |egislative
judgnent, a task that has proved difficult and divisive in the
course of recent cases. Only then will it be decided whether the
requi renent of substantial effect has content or is only a synbolic
wai ve of the judicial hand. The recent pattern of Commerce C ause
cases offers a powerful argunent for the dialogic |legislative first
step afforded by the doctrine of clear statenent.

The Court’s claimof ajudicial roleindefiningthelimts of
the commerce power did not suggest that it was to the exclusion of
Congr ess. Nonet hel ess, we <could sinply proceed. And in
justification point out that even with a clear statenent, at the
mar gi ns we m ght yet be engaged to adjudicate the limts by a case-
by-case decision of this one’s in and that one’s out. But there
remai ns the naggi ng precedent and transcendent question of the
rationality of aggregating and what is neant by rationality, a task
the Congress and the courts in turn have not faced. The question
nags because of the further suggestion that unless no deference
will be given to such a congressional decision, we ought not
proceed wthout it, and the Suprene Court has not said that no

def erence i s due.
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Al said, by the third path we ought to require Congress to
first nmake clear the wholly intrastate robberies with an effect
upon interstate commerce that it woul d regul ate, whet her connected
by conspiracy, spree, or in sonme other way, possibly a
confrontational response of single robbery wthout substantial
effect. As Chief Justice Rehnquist rem nded in Mrrison:

[I]n the performance of assigned constitutional duties

each branch of the governnent nust initially interpret

the Constitution, and the interpretation of its powers by

any branch is due great respect fromthe others....%

We have nothing fromthe Congress.

°L United States v. Mrrison, n.7 120 S.C. 1740, 1753
(2000) .
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EDITH H JONES, Crcuit Judge, dissenting, with whomJQOLLY, SM TH,
DeMOSS and CLEMENT, CGircuit Judges, join:

Judges Garwood’ s and Hi ggi nbot hanmi s non pareil opinions
expl ain why eight nenbers of this court would hold that appell ant
McFarl and coul d not be constitutionally prosecuted under the Hobbs
Act for routine convenience store robberies. The Suprenme Court’s
decisions in Lopez and Mourrison conpel this result, in our view by
limting the extent to which the Conmerce C ause facilitates ever-
deeper federal incursions into the states’ constitutiona
prerogative of local crime control. Eight other judges silently
reject this conclusion. Unfortunately, they have w thdrawn from

the field of reasoned dispute, just as they did in a simlar case

two years ago. United States v. Hickman, 179 F.3d 230 (5th Gr.
1999) (en banc). It is our view that our court owes the public a
candi d expl anati on of our respective positions.

One may ask why our silent coll eagues shoul d be called on
towite anything. Is it sonehowinappropriate for courts to i ssue
opi ni ons when they are evenly divided? The short answer to this
questionis, no. Both the general role of the appellate courts and
t he exact circunstances of this case virtually demand expressi on of
our conpeting views.

Federal appellate courts’ twin duties are to decide
appeals and to articulate the |aw Witing reasoned opinions
especially in inportant cases, is critical to the responsible
performance of these duties. One of the nost prom nent studies of
the federal appellate courts exhorts us:

The obligation to give reasons is vital to both
functi ons. When reasons are announced and can be



wei ghed, the public can have assurance that the
correcting process is working. Announcing reasons can
al so provide public understanding of how the nunerous

deci sions of the systemare integrated. In a busy court,
t he reasons are an essenti al denonstration that the court
did in fact fix its mnd on the case at hand. An

unreasoned decision has very little claimto acceptance
by the defeated party, and is difficult or inpossible to
accept as an act reflecting systematic application of
| egal principles. Moreover, the necessity of stating
reasons not infrequently changes the results by forcing
the judges to cone to grips with nettlesone facts or
i ssues which their nornmal instincts woul d ot herw se cause
themto avoid.

Paul D. Carrington, Daniel J. Meador and Mauri ce Rosenberg, Justice
on Appeal 10 (West 1976) (enphasis added). Judge Wald, fornerly
Chi ef Judge of the District of Colunbia Grcuit, also enphasized
this point: “The courts’ opinions should contain reasoned
expl anations of their decisions to lend them |egitinmacy, permt
public evaluation, and inpose a discipline on judges.” Hon.

Patricia Wl d, The Problemwith the Courts: Bl ack- Robed Bur eaucr acy

or Colleqgiality Under Challenge?, 42 MI. L.Rev. 766, 768-69 (1983).

The benefits of issuing reasoned opinions — fostering
public understanding of the |aw, accountability and transparency,
and inposing self-discipline on the judges — are not limted to
maj ority opinions. Judges’ occasional witings, such as
concurrences, dissents, opinions followng denial of en banc
rehearing — and opinions witten despite an evenly divided court —
| ack the force of |aw but deploy the force of suasion for exactly
the sanme purposes as majority opinions. |In no case can we conpel
our brethren to provide published reasons for their decisions. By
their silence here, however, they have defaulted their duties of

public explication, accountability and transparency.

83



Qur col | eagues’ uniform silence IS initially
di sappoi nti ng because this is an inportant case. For nore than a
decade, the Suprene Court has been reinvigorating federalismas a
conponent of our constitutional structure. Lower federal courts
have the obligation conscientiously to enforce the Court’s
decisions in this evolving area. The new trend furnishes issues
that should intellectually delight and chall enge us and evoke our
ut nost anal ytical powers. Qur opinions may be useful to the
Suprene Court, for good or ill, when this case is appeal ed, and may
be persuasive in other federal courts.

The reticence of our colleagues cannot, in our view, be
rational i zed as prudence, or the unwillingness to wite reasons in
a non-definitive case. The outcone of this case is definitive.
When the court tackled the sane issue two years ago, nearly the
sanme group of judges declined to give reasons for affirm ng a Hobbs
Act conviction against a Coonmerce Cl ause attack. As a result, the
federal governnent feels free to prosecute purely | ocal robberies
Wi thout inhibitioninthis circuit. Qur pattern jury instructions
continue to say that a show ng of any effect on interstate comerce
(no matter how small) wll suffice to create federal jurisdiction
over a Hobbs Act crinme. The only brake installed by this court
agai nst federalization of all robberies under the Hobbs Act

consists of our arbitrary exclusion a fewyears ago of robberies of

individuals. United States v. Collins, 40 F.3d 95 (5th Cr. 1994).
The affirmng judges’ silence here thus assures, whether they
desire it or not, that there is no principled limt on federa

prosecution of robberies — even of the proverbial |enbnade stand.
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Adding to the nystery of their silence is the I|ong-
standing and consistent, albeit optional, practice of 1issuing
expl anatory opinions in other courts that have split evenly when
sitting en banc. There are at |east two dozen cases in recent
years, from nearly every circuit, in which such opinions were

i ssued. °? Respondi ng to a coll eague’ s

“2United States v. Brown, 276 F.3d 14 (1st Cr. 2002) (en
banc): Three judges wote separate statenents supporting
reversal of the district court’s judgnent

Jean v. Collins, 221 F.3d 656 (4th Cr. 2000) (en banc): 1
opi ni on concurring in affirmance by equally divided court; 2
di ssenting opi ni ons.

United States v. WAlton, 207 F.3d 694 (4th Gr. 2000) (en
banc): An opinion for affirmance witten by a deceased judge was
concurred in by half the court. |In addition, tw judges wote
separate concurring opinions, and three judges wote dissenting
opi ni ons.

United States v. Barber, 119 F.3d 276 (4th Cr. 1997).

Stupak-Thrall v. United States, 89 F.3d 1269 (6th Gr. 1996)
(en banc): The order affirmng the judgnent of the district
court by an equally divided vote states: “The mandate w Il not
i ssue for fourteen (14) days fromthe date of this order so that
menbers of the court may file any separate opinions they w sh
to.” 1d. at 1269. Thereafter, concurring and di ssenting
opi nions were filed.

United States v. Page, 167 F.3d 325 (6th Cr. 1999) (en
banc): 8 judges joined separate concurring opinion supporting
af firmance; 3 separate opinions supporting reversal

Norwood v. Bain, 166 F.3d 243 (4th Gr. 1999) (en banc):
separate opinions witten expl aining reasons why judges woul d
reverse or affirmdistrict court’s judgnment on issues as to which
en banc court was equally divided.

United States v. Chen, 131 F. 3d 375 (4th GCr. 1997) (en
banc): defendants’ 18 U S.C. 8§ 924(c) (1) convictions were
affirmed by an equally divided court. Judge WIkins wote a
separate concurring opinion explaining the reasons for affirmng
t hose convictions. The judges who voted to reverse the
convictions did not file an opinion.

Baker v. Pataki, 85 F.3d 919 (2d Cr. 1996) (en banc): One
separate opinion in favor of affirmng; two separate opinions in
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favor of reversing. The separate opinion in favor of affirnmance
cites cases regarding the practice of filing opinions in such
cases in other circuits and notes:

Qur prior cases do not purport to announce a
rule that opinions on the nerits should not
be witten, and we believe that there should
be an option to issue them (which is

obvi ously exercised affirmatively in this
case). This is especially so because the
views of this court of internedi ate appeal

m ght be useful to the Suprene Court in the
event of an application for certiorari.

Id. at 922 n. 2.

United States v. Hanrick, 43 F.3d 877 (4th Gr. 1995) (en
banc) .

Smth v. Zant, 887 F.2d 1407 (11th Cr. 1989) (en banc): By
an equally divided vote, the court affirnmed the district court’s
grant of habeas relief as to Smth's death sentence. Judge
Tjoflat wote a separate concurrence explaining why he and five
ot her judges would affirmthe denial of habeas relief as to the
conviction, and would reverse the grant of habeas relief as to
the death sentence. Judge Kravitch wote a concurrence and
di ssent expl ai ni ng why si x judges would reverse the denial of
habeas relief as to the conviction and affirmthe grant of habeas
relief as to the death sentence.

United States v. Grey Bear, 863 F.2d 572 (8th Gr. 1988) (en
banc): Separate opinions were filed in support of reversal and
in support of affirmance. The opinion in support of reversal
states that it is witten “solely because” the opinion in support
of affirmance “coul d cause confusion anong | awers and district
judges of this circuit.” 1d. at 573. The opinion in support of
affirmance states: “As the divided court today affirns the
rulings of the district court with respect to joinder and
severance, it is appropriate that we articulate the reasons that
five judges vote in favor of this result.” 1d. at 580.

Hotel & Restaurant Enployees Union, Local 25 v. Smth, 846
F.2d 1499 (D.C. Gr. 1988): The court split over the issues of
standi ng and ripeness. Judge Mkva's separate opinion
acknow edges that the opinions “carry no wei ght and determ ne no

|aw of the circuit” and that it is “unlikely they will shed much
light.” Nevertheless, he states that “[a] reasonable regard for
our colleagues’ views in disagreenent ... conpels our brief
statenent of how we believe this appeal should have been
resolved.” 1d. at 1500. Judge Silberman filed a separate

opi nion for the other half of the court.

Piper v. Suprene Court of New Hanpshire, 723 F.2d 110 (1st
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criticismof his filing a separate opinion in one such case, Judge
Wl kins of the Fourth Grcuit had this expl anation:

Judge Murnaghan’ s unsupported statenent that ajudge
shoul d remai n silent when an en banc vote on a particul ar
issue is equally divided is msplaced. To the contrary,
many tinmes a judge feels that it is inportant for the

Cir. 1983) (en banc): Separate opinions supporting affirmance
and reversal.

Elnore v. Cone MIls Corp., 23 F.3d 855 (4th Cr. 1994) (en
banc): The court was evenly divided as to one issue. Three
separate opinions were filed regarding that issue, two in support
of affirmance and one in support of reversal.

Faul kner Advertising Assocs., Inc. v. N ssan Mtor Corp. in
US A, 945 F. 2d 694 (4th G r. 1991) (en banc): Separate
opi nions in support of affirmance and in support of reversal.

United States v. Kl ubock, 832 F.2d 664 (1st Cir. 1987) (en
banc): one opinion supporting affirmance and two supporting
reversal

Jenkins v. Agyei, 807 F.2d 657 (8th GCr. 1987) (en banc):
separate opinions supporting affirmance and reversal.

Roesch, Inc. v. Star Cooler Corp., 712 F.2d 1235 (8th Cr.
1983) (en banc): After noting that the usual practice when a
judgnent is affirnmed by an equally divided court is not to
express any opinion, the judges supporting affirmance st ated:
“I'n the present case, however, because of the significance of the
i ssue involved and the circunstances of the changed en banc
panel, we elect to set forth our reasons for affirmng the
district court’s judgnent.” |1d. at 1236. A brief dissent was
filed by the judges supporting reversal, relying on the reasons
di scussed in a dissenting opinion filed in a conpani on case
(Battle).

Battle v. Watson, 712 F.2d 1238 (8th Cr. 1983) (en banc):
The judges supporting affirmance adopted the reasoning of the
j udges supporting affirmance in Roesch. The judges supporting
reversal wote a separate dissent.

But see FMC Corp. v. United States Dep’'t of Conmerce, 29
F.3d 833 (3d Gr. 1994) (en banc): One of the dissenting
opi nions contains a footnote stating: “Because the court is
equal ly divided on the issue of the governnent’s liability as an
arranger, and it is our tradition not to wite an opinion in that

situation, | do not set forth what | believe are independent
reasons to reverse the district court in that regard.” 1d. at
854 n. 7.
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litigants and others to know why the court is divided on
a particular issue. And, we routinely author opinions
that do not carry the wei ght of the majority opinion such
as concurring opi ni ons, di ssenting opinions, and opi ni ons
followng a failed poll for en banc consideration; an
expression of the reasons supporting a vote in this
situationis not dissimlar. Moreover, the expression of
the views of individual judges when an en banc vote is
equally divided is hardly novel.

United States v. Barber, 119 F.3d 276, 289 (4th Gr. 1997) (en

banc) (citing cases).
Inthis court as well, silence is not our custom Judges
have expl ai ned thensel ves in many previous cases where this court

di vided evenly en banc. Carter v. United States, 325 F.2d 697 (5th

Cr. 1963) (en banc); United States v. Holnmes, 537 F.2d 227 (5th

Cr. 1976) (en banc); Meltzer v. Bd. of Pub. Instruction of Orange

County, Florida, 577 F.2d 311 (5th Gr. 1978) (en banc); United

States v. Ibarra, 965 F.2d 1354 (5th Cr. 1992) (en banc); United

States v. Geer, 968 F.2d 433 (5th Cr. 1992) (en banc); United

States v. Kirk, 105 F.3d 997 (5th Gr. 1997) (en banc); United

States v. Hickman, 179 F.3d 230 (5th Gr. 1999) (en banc). I n

1997, five of the eight judges who now say nothing joined an
opi nion on an issue simlar to the one now before us, whether Lopez
applied to invalidate a federal gun possession violation. United

States v. Kirk, 105 F.3d at 998 (en banc) (separate opinion of

Judge Parker, joined by Judges King, Davis, Wener and Stewart).

The court was also evenly divided in Kirk. One wonders what coul d
pronpt silence here, when juxtaposed with the witings there? 1In
sum there are customary, issue-specific and even judge-specific
precedents for publishing witten explanations follow ng evenly

split en banc decisions in our court.
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G ven the sharpness and tineliness of the issue that
divides this court, the silence of those who affirm MFarland s
conviction has a public dinension. The court is an institution
defined by the reasoned exercise of power. It signals disregard
for the public — the federal prosecutors and defense attorneys -
who remai n unenl i ght ened over howto avert, or precipitate, serious
di scussion of the limts now inposed by the commerce clause on
federalization of local crine. Silence exhibits a unique unconcern
for appellant McFarl and, as earlier for appellant H ckman, both of
whomwere entitled to know how t he power of the federal governnent
constitutionally bore down on them Qur court alnost invariably
gives reasons for affirmng crimnal convictions — but not today.
Even in non-orally argued summary calendar dispositions, the
def endants i nvari ably recei ve sone explanation in responseto their
appeal s.®® Finally, this silence signals indifference toward the
predictability required of a fair-mnded crimnal justice system

Wiile dimnishing the court’s transparency and

accountability, our colleagues’ silence may also obscure their

i nternal disagreenents. But if that were the sole purpose, it
makes no sense. Judges often express different reasons for
reaching a single result. In fact, the best test of conpeting

%As Judge Richard Arnold put it, “The third duty of the
court is to wite an opinion which is intelligible, which
explains the result, and which we hope, is acceptable to the
losing side. | think about losing litigants a lot. Those are
t he peopl e who need to understand that they have been heard -
that a reasoning creature of sone kind has evaluated their
argunent and cones to sone sort of conclusion about it. They
won't like it; they won't enjoy losing, but |I hope that they wll
have a sense that they have been heard.” R chard S. Arnold, The
Future of the Federal Courts, 60 Mdo. L. Rev. 533, 536 (1995).
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legal theories is in the open nmarketplace of ideas. Si | ence,
t herefore, could nean an unwillingness to conpete. %
Had any of our silent coll eagues chosen to conpete, they

woul d have to explain why — in the face of Lopez, Morrison, Jones

and Judges Garwood’ s and Hi ggi nbot hami s abl e opi nions — the Hobbs
Act regulates “interstate comerce” by federalizing even a single
| ocal robbery.® Because our colleagues are unwilling to speak for
t hensel ves, and because the public is entitled to receive sone
reasons for affirmng MFarland’ s conviction, we shall attenpt to
paraphrase the nost significant argunents for their position.
Those who affirm concede that none of these |ocal
robberies, considered individually or collectively, “substantially
affects” interstate cormerce, as Lopez category Il requires. They
acknowl edge they can only show a proper basis for federal
prosecution under Lopez and Mrrison if the Hobbs Act “regul ates”
sone intrastate activity whose aggregate national i npact
substantially affects interstate commerce. But what 1is the

regulated activity, and how are its “substantial effects”

%“1f | cannot give a reason | should be willing to stand
to, | must shrink fromthe very result which otherw se seens
good.” County of Los Angeles v. Kling, 474 US. 936, 940 n.6
(1985) (Stevens, J. dissenting fromsummary reversal) (quoting
Karl Llewellyn, The Comon Law Tradition 26 (1960), quoted in
Reynol ds & R chnman, The Non-Precedential Precedent -- Limted
Publication and No-Citation Rules in the United States Courts of
Appeals, 78 Colum L. Rev. 1167, 1204 (1978)).

®We all agree that under the Hobbs Act, Congress may puni sh
robberies that are perpetrated agai nst the channels of interstate
comerce (Lopez category |), goods or things in interstate
comerce (Lopez category Il), and even individual robberies that
“substantially affect” interstate commerce (Lopez category I[11).
Qur dispute rests solely on whether intrastate robberies |like the
ones before us, that have no inpact on interstate commerce, can
be federally prosecuted.
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cal cul ated? There are nutually conflicting ways to answer these
critical questions. The silent judges apparently cannot agree on

the answers, and sone of them apparently adhere to nore than one

answer .

The first route is to assert that robbery is an “econom c
activity.” This theory draws on an alleged distinction between
Morrison and Lopez. Even if Morrison states a categorical rule

agai nst aggregating the effects of “noneconomc, violent crimnal
conduct”, sonme of the silent judges apparently believe that
aggregation of robberies under the Hobbs Act is still perm ssible.

Wi | e Lopez suggested that aggregation of noncommercial activities

is inappropriate, see Lopez, 514 U S at 561, 115 S. C. at 1631
(enphasis added), Mirrison’'s |anguage “clarifies” that the

aggregation of noneconom c activities is problematic. 529 U S at

617, 120 S. . at 1754 (enphasis added). Thus, their argunent
goes, Congress could have had a rational basis for concl uding that
t he Hobbs Act regulates econom c activity because robbery is an
“economc crine.” More colorfully, one m ght assert that because
the thief sticks his hand into the stream of commerce, not
i nadvertently or tangentially, but as a primary and defi ni ng aspect
of his conduct, robbery is an economc activity. Substituting yet
anot her net aphor, the robber’s conduct is a “coercive barter” in an
unquestionably comrerci al environnent — a conveni ence store.

O course, robbery shoul d not be consi dered an “econom c”
activity. The dictionary defines “economc” as “relating to, or
concerned with the production, distribution and consunption of

comodities.” Webster’s Third New International D ctionary 720
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(1981). Certainly, robbery has sone economc effect, but so do
mur der, aggravated assault, and theft. Further, to say that
robberi es may be aggregat ed because robbery i s an econom c activity
is contrary to the decisions of this court and nmany other courts
t hat robberies of individuals nmay not be aggregated for prosecution
under the Hobbs Act. See cases cited in n.35 of Judge Garwood’s
opi nion. Under the robbery-as-econom c-activity theory, Congress
could make it a federal crinme intentionally to walk out of your
nei ghbor’s house with a $5 bill he left on his kitchen counter.
Arson is frequently an econom cal ly-notivated crine, but
in Jones, the Suprene Court interpreted the federal arson statute
not to reach the imolation of an individual owner-occupied
resi dence. Justice Gnsburg wote for a unaninous Court that,
“[gliven the concerns brought to the fore in Lopez, it 1is
appropriate to avoid the constitutional question that would arise
were we to read [the federal arson statute] to render ‘the
traditionally local crimnal conduct’ in which petitioner Jones

engaged ‘a matter for federal |aw enforcenent Jones v. United

States, 529 U.S. 848, 858, 120 S. Ct. 1912 (2000).
Moving in exactly the opposite direction, sone of our

silent coll eagues woul d agree that robbery is not an econom c act,

%Justice G nsburg further noted that in Lopez, “the Court
stressed that the [regul ated activity] was one of traditional
state concern and that the legislation ained at activity in which
‘neither the actors nor their conduct has a commerci al
character.” Jones, 529 U S. at 858, 120 S. . at 1911-12
(quoting Lopez, 514 U S. at 577, 580, 115 S. C. at 1638, 1640
(Kennedy, J. concurring)). Additionally, Justice Stevens, in
concurrence, stated the courts should be reluctant to “believe
Congress intended to authorize federal intervention in |ocal |aw
enforcenent in a marginal case such as this [arson of a private
residence].” 1d. at 859 (Stevens, J. concurring); see also
Lopez, 514 U. S. at 561 n.3, 115 S. C. at 1631 n. 3.
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but because the Hobbs Act has a jurisdictional hook enconpassing
any robbery that has “any effect” on interstate comerce, and
because robbery is not “too attenuated” fromconmercial enterprise,
Congress has power to proscribe all robberies under the Commerce
Cl ause. But the question these judges have not answered is how
their rationale provides any Iimt at all to the prosecution of
|l ocal crinme by the federal governnent. Under their position, a
federal statute could extend to all nmurders and assaults which “in
any way or degree affect comerce,” or a federal statute could
crimnalize all murders or assaults in which the victimis an
i ncone earner and which “in any way or degree affect commerce.”
Aggregating such crinmes would result in the requisite “substanti al
effect.” Qobvi ously, such “reasoning would allow Congress to
regul ate any crinme as long as the nati onw de, aggregated i npact of
that crinme has substantial effects on enploynent, production,
transit or consunption.” Morrison, 529 U. S. at 615, 120 S. C. at
1752-53. Morrison clearly rejected this view

Sonme woul d affirmby crafting a narrower approach to the
statute, arguing that the Hobbs Act is really concerned wth
conveni ence store robberies and the like, that is, with robberies
of commercial establishnments.®  This approach stalls, however,

because it requires ignoring or judicially rewiting the statute;

9’Advocat es of this position would contend that Congress
can, pursuant to its Comerce C ause power, regul ate otherw se
| ocal crimnal conduct that targets businesses, but not
individuals. This “rule”, they could say, provides a clear,
practical guideline for |egislators who are consi dering federal
crimnal legislation as well as for federal prosecutors. Let us
ignore that this “rule” anounts to judicial legislation — if the
“rule” were so easily defensible, why is it not articulated as
the position of the silent coll eagues?
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the statute is not restricted to robberies of businesses or

comercial enterprises, nmuch |less to convenience stores or any

ot her specific victim It plainly and broadly applies to any
robbery of any victimwhich “in any way or degree . . . affects
[interstate] commerce.” Further, in a purely result-oriented

fashion, this position allows aggregation of all conveni ence store
robberies, so that any of them - including a $1 robbery from a
| ocal store that buys $10 a nonth of out-of-state goods from a
| ocal whol esaler - may properly be prosecuted as a federal crineg,
but it excludes a $10, 000 robbery of di anonds froma jewel merchant
wal king along a city street. Congress was hardly so i nconsi stent.

Alternatively, instead of facing the hard decision
whet her robbery is or is not an “economc activity,” sonme of our
silent coll eagues woul d argue that the Hobbs Act is “nore closely
related to economc activity” than are other crines, hence,
aggregation of robberies is permtted. But, as the Court pointed
out in Mirrison, “in those cases where we have sustai ned regul ati on
of intrastate activity based upon the activity's substanti al
effects on interstate commerce, the activity in question has been
sonme sort of econom c endeavor.” Morrison, 529 U S. at 611, 120 S

. at 1750. See also Morrison, Id. n.4 (“. . . in every case

where we have sustained federal regulation under the aggregation

principlein Wckard (citation omtted), the requlated activity was

of an apparently commercial character. See, e.q., Lopez.”)
(citation omtted) (enphasis added). All of the Court’s prior
aggregation holdings involved a regulation of the conduct of a

whol ly or partially comrercial enterprise. The Hobbs Act is not
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such a statute. This theory woul d extend aggregation to an area no
Suprene Court hol ding has traversed. Lopez and Morrison plainly
poi nt away from such an extension.

Then again, sonme of our colleagues nmay head in a
different direction and dispute the premse that it has nade a
crucial difference to the Suprene Court whether aggregation was
based on the status of the regulated activity as commercial or
nonconmmer ci al . From this standpoint, aggregation turns on the
effects of the activity (such as robbery) and not on the inherent
relation of the activity to interstate comerce. But Lopez says
exactly the opposite: “Iw here econom c activity substantially

affects interstate commerce, legislation regulating that activity

wll be sustained.” Lopez, 514 U S at 560, 115 S. C. at 1630
(enphasi s added).

One distinctive approach woul d state that robbery is not
an economc activity, but also would assert that Judge Garwood’s
opi ni on has constructed a newtest different fromthat in Lopez and
Morrison. Since no further explanation is offered, the source of
the novelty woul d apparently be left to the reader’s inmagination.

Yet another conclusory position seens to assert that

prosecutors have been convicting defendants under the Hobbs Act by

aggregating the de mnims effects of local, intrastate robberies
for forty years. O course, Lopez and Morrison had not been

decided forty years ago. Moreover, even though recent opi nions of

sister circuits may support this sort of an argunent for stare
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decisis, their inadequate reasoning does not sustain the
constitutionality of the Hobbs Act as here applied. %

Finally, sone of our silent coll eagues would go so far as
to suggest that if the Suprene Court wanted to rein in application
of the Hobbs Act, it has had anple opportunity to do so. Thi s
court should not take the initiative. But this reasoning is
backwards. It is the lower courts’ duty faithfully to apply the
Suprene Court’s rulings in Lopez and Mirrison in the first
i nstance. W cannot ignore the Court’s decisions any nore than we
are permtted to second-guess its failure to grant certiorari on
i ssues of interest to us.

Despite their internal conflicts or incoherency, all of
t hese argunents share a common thread. None of them responds to
the federalism concerns expressed so unm stakably in Lopez and
Morrison.® None of themsets any principled limt on the exercise

of federal power to prosecute indisputably local crine. None of

%See United States v. Gray, 260 F.3d 1267, 1274-75 (1li1th
Cir. 2001); United States v. Peterson, 236 F.3d 848, 852 (7th
Cir. 2001); United States v. Ml one, 222 F.3d 1286, 1294-95 (10th
Cr. 2001). Several of the circuit courts have al so drawn the
patently arbitrary distinction between robberies of individuals
and comrerci al establishnents.

“To cite but one exanple: “Wre the Federal Governnent to
take over the regulation of entire areas of traditional state
concern, areas having nothing to do wth the regul ati on of
comercial activities, the boundaries between the spheres of
federal and state authority would blur and political
responsibility would becone illusory.” Mrrison, 529 U S. at
611, 120 S. & at 1750, (quoting Lopez, 514 U S. at 577, 115 S
Ct. at 1638 (Kennedy, J., concurring)).

10041 f accepted, petitioners’ reasoning would allow Congress
to regulate any crinme as long as the nationw de, aggregated
i npact of that crinme has substantial effects on enpl oynent,
production, transit, or consunption. |Indeed, if Congress nmay
regul ate gender-notivated violence, it would be able to regul ate
murder or any type of violence since gender-notivated viol ence,
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them respects that the words “conmmerce” and “econom c¢” have fixed
meani ngs, which do not conventionally include ordinary robbery.
Chi ef Justice Rehnquist’s conclusion in Mrrison was,
however, tolerably clear to the |lay reader:
We accordingly reject the argunent that
Congress nmmy regulate noneconomc, Violent

crim nal conduct based solely on that
conduct’s aggregate effect on interstate

conmer ce. The Constitution requires a
di stinction between what is truly national and
what is truly local. |In recognizing this fact

we preserve one of the few principles that has
been consistent since the [Commerce] d ause
was adopted. The regul ation and puni shnent of
intrastate violence that is not directed at
the instrunentalities, channels, or goods
involved in interstate conmmerce has always
been the province of the States. |ndeed, we
can think of no better exanple of the police
power, which the Founders denied the National
Governnent and reposed in the States, than the
suppression of violent crine and vindication
of its victins.”

Morrison, 529 U S at 617, 120 S. C. at 1754. (citations and
footnote omtted). W mght have had a forthright and responsi bl e
debate, if our colleagues had adhered to their duty to express

reasons why they have chosen to allow McFarland to be convicted of

a federal crinme.

as a subset of all violent crine, is certain to have | esser
econom ¢ inpacts than the larger class of which it is a part.”
Morrison, 529 U.S. at 615, 120 S. &. at 1752-53.
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