REVI SED JULY 17, 2001
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10556

| RVA JEAN JAMES; TERRI LARY

Plaintiffs - Appell ees
V.
CI TY OF DALLAS TEXAS; ET AL

CI TY OF DALLAS TEXAS; US DEPARTMENT OF HOUSI NG AND URBAN
DEVEL OPMVENT

Def endants - Appell ants

Appeal fromthe United States District Court
for the Northern District of Texas

June 18, 2001
Bef ore KING Chief Judge, and ALDI SERT" and BENAVIDES, Circuit
Judges.
KING Chief Judge:
Def endant s- Appel l ants the Gty of Dallas, Texas and the
United States Departnent of Housing and Urban Devel opnent bring
this interlocutory appeal, pursuant to 28 U S.C. § 1292(b),

chall enging the district court’s Rule 23(b)(2) certification of a

“Race Discrimnation C ass” and a “Process C ass” in a class

Circuit Judge of the Third Crcuit, sitting by
desi gnation



action lawsuit involving alleged racially discrimnatory
denolition of repairable single-famly hones w thout proper
notice or judicial warrant. Because we determ ne that the naned
Plaintiffs do not have standing to seek the relief requested for
the “Race Discrimnation Cass,” we VACATE the district court’s
certification of that class and REMAND with instructions to
dismss all the Race Discrimnation Cass clains against the Cty
and HUD and to dismss HUD fromthe |awsuit. Because we
determ ne that the nanmed Plaintiffs do have standing to seek the
relief requested for seven of their twelve Process O ass clains
against the Gty and we determne further that the district court
did not abuse its discretion in certifying the “Process C ass,”
we AFFIRM AS MODI FI ED the district court’s certification of that
cl ass. Finally, because we determ ne that the named Plaintiffs
do not have standing to seek the relief requested for five of
their Process Class clains, we REMAND with instructions to

di sm ss those cl ai is.

| . FACTUAL BACKGROUND
This case arises out of a proposed class action |awsuit
agai nst Def endant s- Appellants the City of Dallas, Texas (the
“City”) and the United States Departnent of Housing and Urban
Devel opnment (“HUD’). Plaintiffs-Appellees, Irma Jean Janes and

Terri Lary (collectively referred to as the “naned Plaintiffs” or



“Plaintiffs”), assert two clains against the Gty: first, a
Process Cass claimcharging that the Cty denvolished
“repairable” single-famly hones in predomnantly mnority

nei ghbor hoods w t hout proper notice, in violation of due process
under the Fifth and Fourteenth Anendnents, and w thout a warrant,
in violation of the Fourth Anendrment;! and second, a Race
Discrimnation claimcharging that the Cty has inplenented this
“no-notice” denolition programof repairable mnority housing
because of the race of the occupants or the race of the owners of
the property, in violation of 42 U S.C. 8§ 1981, 2000d, 3604(a),
5301(b)(2), and 5309. Plaintiffs assert one Race Discrimnation
Cl ass cl ai magai nst HUD, charging that HUD was aware of the
City' s purposeful discrimnation and that the City used HUD funds
to inplenent its program in violation of 42 U S. C. 8§ 1981,
2000d, 3604(a), 3608(e)(5), and the Fifth Amendnent. Further,
Plaintiffs assert that this discrimnation is directly traceable

to HUD s use of explicit racial classification of nei ghborhoods.

A. Factual G rcunstances of the Naned Plaintiffs

lrma Jean Janes is one of the two naned Plaintiffs. She is
an African-Aneri can wonan who owned a single-famly residence

| ocated at 2404 Al abama Avenue in the Gak Ciff area of the Cty.

1 Both clains were brought pursuant to 42 U S.C. § 1983.
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The Cak diff area has a population that is 68% “bl ack”?
according to the 1990 Census. Janes resided in the honme from
1969 to 1981, and then famly nenbers or other tenants resided in
the building until 1993. The buil di ng becane vacant in 1994.

The Dallas Urban Rehabilitation Standards Board (“URSB”)
assessed her house to be repairable and not a nui sance; however,
URSB still proceeded with a denolition order against it. As part
of the denolition process, the URSB held a hearing concerning the
denolition of the house. The hearing revealed that the tax
assessnent value of the property was $12,480, that the repair
cost of the house woul d have been $42,416, and that the cost of
denolition was $2,569. City inspectors provided information that
numer ous code viol ations existed on the property.

Janes was not provided with notice of the URSB proceedi ngs
concerning the property. At the tinme of the hearings, Janes
resided in Duncanville, a suburb of Dallas. |In 1992, a URSB
noti ce was sent to the vacant Al abama Avenue address, which was
returned by the post office as undeliverable. Aso in 1992, the
URSB order for repair and denolition was sent to Janes at an
address on Zeb Street in Dallas. Neither Janes nor anyone
associ ated with Janes has ever lived on Zeb Street. This order
was also returned to the URSB as bei ng undeliverable. The Cty

mai l ed the final default denplition order to the sane Zeb Street

2 The term*“black” is the designated racial classification
adopted by the United States Census.
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address. Throughout these years, Janes paid her property taxes
for the property through her nortgage conpany. She did not own
any other property inthe Cty. The Cty denolished the house in
February 1994 and placed a |lien on the property for the costs of
denol i ti on.

The second naned plaintiff is Terri Lary, an African-
Ameri can woman who owned a single-famly residential house
| ocated at 3902 Coolidge Street, Dallas. The property is in a
census tract that is 98.5%black. The Gty classified the house
as repairable.

The URSB conducted a hearing concerning the Lary property.
The tax assessnment of the property was $7,380, with the estimated
costs of repair at $16,332.50 and denolition costs to run
$837.21. Notice of the hearing was sent to an incorrect address;
however, Lary did receive actual notice of the hearing and
appeared at the proceedings. URSB issued a repair order with a
default to denolish the structure if repairs were not adequately
conpleted. Lary nade sone of the requested repairs. According
to the Cty, Lary failed to obtain the necessary permts required
for the repairs and failed to conplete the repairs. URSB sent a
default notice to the sane wong address and to the house itself.
The postal service returned both notices. Lary did not receive
final notice that she was in default of the repair order or

notice that the City intended to denolish the house. During this



time, she was |iving at another address in Dallas. |In 1995, the

City denvolished the house.

B. Factual Background of C ass d ai ns

The facts underlying the Process O ass clains, as alleged by
Plaintiffs, are that between 1992 and 1996, the City denolished
580 repairable single-famly hones w thout providing adequate
notice to the owners. According to Plaintiffs, all 580 hones
were denol i shed without a warrant or other judicial process.

The facts underlying the Racial Discrimnation Cass clains
are nore conplicated. For purposes of class certification, the
district court adopted the findings of fact asserted by
Plaintiffs. These findings purport to showthat the Cty
consi dered the race of the occupants of the area or the race of
the property owner in deciding whether to denolish an ot herw se
repairabl e house.® The district court found:

Plaintiffs’ docunentary evidence shows that the current

pattern of denolitions of repairable single-famly hones in

predom nantly black areas is consistent with and traceabl e

to the Gty s past use of overt racial classifications to

determ ne the treatnent accorded to different nei ghborhoods.

The present pattern of single-famly denolitions continues

the targeting of predom nantly bl ack nei ghbor hoods begun at

the inception of the HUD and the GCty’'s CDBG [ Comrunity
Devel opnment Bl ock Grant] code enforcenent and denvolition

3 For purposes of class certification, the district court
adopt ed extensive statistical and docunentary evi dence submtted
by Plaintiffs showng racially discrimnatory actions of the City
that affected nunicipal and housing services in mnority
nei ghbor hoods. See Janes v. Gty of Dallas, No. CA398CV436R
2000 W. 370670, at *2-*9 (N.D. Tex. Apr. 11, 2000).
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programin the md-1970's. This programwas initiated in

tandemw th the Gty and HUD s soci al engi neering of

nei ghbor hood service delivery based on overt racial

classifications at the inception of the CDBG program
In short, the facts put forth by Plaintiffs denonstrate that the
City allegedly used overt racial classifications to determ ne the
nei ghbor hoods in which the URSB would focus its denolition
activities.* Further, Plaintiffs argue that the City denolished
repairable single-famly honmes |ocated in predom nately bl ack
census tracts at a nmuch higher rate than in conparable white

census tracts. HUD allegedly approved of and financed this

discrimnatory denolition

1. PROCEDURAL BACKGROUND
In February 1998, Janes filed a suit for damages agai nst the
City and the adm nistrator of the URSB al |l eging violations of due

process and the Fourth Amendnent and al so raised a discrimnation

4 For purposes of class certification, the district court
found that HUD distributed manuals to cities that received CDBG
funding, including the City of Dallas, and that these manual s
utilized explicit racial classifications. For exanple, a HUD
di stributed manual entitled “The Dynam cs of Nei ghborhood Change”
rated communities as “Healthy” or “Clearly Declining” based in
part on the percentage and mgration of mnority occupants. This
HUD manual , which allegedly is still being distributed, defines a
“Clearly Declining” community as undergoing a change involving a
“Decrease in Wiite Mwve-I1ns” and “More Mnority Children in
Schools.” Oher studies used by HUD and the Gty al so include
overt racial classifications. The district court adopted
Plaintiffs assertions that the Cty planned its housing based on
race-based criteria and al so focused its code enforcenent and
denolition based on this sanme racial criteria. The factual basis
for these assertions are anply detailed in the district court’s
Menor andum Opi ni on. See Janes, 2000 W. 370670, at *2-*9.
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claim In Novenber 1998, Janes anended her conplaint as a Rule
23(b)(2) class action. The anended conpl aint dropped the suit
agai nst the URSB adm nistrator, added Lary as a naned plaintiff,
and added HUD as a def endant.

Plaintiffs requested injunctive relief against the City and
HUD on behalf of the class nenbers. Plaintiffs sought a
permanent injunction against the Cty, requesting that the Gty
(1) cancel the debt assessed for denolition costs and associ ated
fees/interest, and file notice in the public deed record that the
debt was cancelled, (2) file a release of the denolition lien in
the public deed records, (3) ensure that title is clear on the
property, (4) ensure that all Cty records concerning the
property show the debt cancelled, (5) refrain fromtaking any
steps to enforce the lien or collect the debt, (6) return noney
paid with interest by class nenbers for noney paid for denolition
and related costs, (7) set aside all foreclosures based on
denolition |liens against the property, (8) refrain from
forecl osures based on denolition liens, (9) refrain from
retaliatory action such as refusing to issue building permts,
(10) cease denolition of repairable structures in African-
American areas or structures that are owned by African- Aneri cans,
and (11) cease denolition of repairable structures w thout
adequat e notice and due process.

Further, the Plaintiffs sought a pernmanent injunction
directed against the Gty and HUD to provide “each class nenber

8



wth clear title to a conparable replacenent single-famly
housing unit or enter equivalent injunctive relief.”®

The district court granted Plaintiffs |eave to file a Third
Anended Conplaint.® 1In addition to the above sought relief, this
Thi rd Anrended Conpl ai nt requests the following: (1) a permanent
injunction requiring HUD to adm nister all of its housing
progranms in a manner that will eradicate the effects of HUD s
discrimnatory denolition practices; (2) a permanent injunction
against the Gty and HUD prohibiting use of overt racial
stereotypes in the classification of nei ghborhoods for purposes
of housing denolition activities; (3) a permanent injunction
against the Gty and HUD prohibiting use of overt racial
stereotypes in the classification of nei ghborhoods that have a
discrimnatory effect on the conditions of predom nantly bl ack
census tracts; (4) a permanent injunction requiring the City and
HUD to inplenent a court-approved plan to elimnate the effects

of the Cty’'s and HUD s discrimnation; (5) a pernanent

5 The Plaintiffs also sought alternative relief under
Federal Rule G vil Procedure 23(b)(3) for damages if the
injunctive relief was not available. This alternative relief was
sought only against the Gty and not HUD. Because the district
court did not certify the class under Rule 23(b)(3), we do not
address the possibility of certifying the class on an alternate
gr ound.

6 The Third Anended Conplaint was submtted on Septenber
25, 2000, after the district court had certified the class. Both
the Gty and HUD apparently agree that the nodified requests
included in the Third Amended Conpl aint are properly before this
court.



i njunction prohibiting continued HUD funding for the Gty’'s
housi ng code enforcenent in predom nantly black census districts
until a court-approved plan is put into effect; and (6) a
permanent injunction requiring HUD to establish, maintain, and
use a nmonitoring systemto determ ne whether the City is
discrimnating in its housing denolition activities.

On April 4, 2000, the district court held a certification
hearing and granted Plaintiffs’ nmotion for class certification
pursuant to Federal Rule Civil Procedure 23(b)(2). The follow ng

cl asses were conditionally certified by the district court:

(1) Process dass: a Rule 23(b)(2) class conposed of al
property owners who had a repairablel” single-famly
structure denolished by the Cty of Dallas’ Urban
Rehabilitation Standards Board (“URSB"): (i) and the Cty
denol i shed the structure w thout providing the property
owner notice of the opportunity to contest the proposed
denolition at a hearing prior to the issuance of the order
causing the denmolition, (ii) and whose structure was
denol i shed wi thout a warrant.[® This class includes those

! The district court defined “repairable” as a single-
famly house which neets at | east one of the following criteria:

a) the estimated or actual costs of repair was equal to or
| ess than the property tax assessed value of the structure
or equal to or less than actual nmarket val ue,

b) there is no certification in the URSB file that the
structure i s non-repairable,

c) the Cty code enforcenent URSB referral recomends that
the URSB order repairs,

d) the URSB staff recommendation to the URSB is that the
URSB order repairs, or

e) the URSB ordered repairs to the structure.

8 The district court certified the classes before this
court decided Freeman v. City of Dallas, 242 F.3d 642 (5th CGr
2001) (en banc). |In Freenman, this court addressed a Fourth
Amendnent challenge to the City of Dallas’s warrantl ess sei zure
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owners who [sic] structures were denvolished pursuant to a
default denolition order.

(2) Race Discrimnation Cass: a Rule 23(b)(2) class
conposed of all persons who share the foll ow ng
characteristics: (i) owners of at |east one parcel of real
property on which a single-famly structure was placed, (ii)
and which single-famly structure was a repairable single-
famly structure that was denolished pursuant to a Gty URSB
order, (iii) and either the owner is African-Anerican or the
repairable single-famly unit denolished pursuant to the
City URSB order was located in a predom nately bl ack census
tract that was 50% or nore non-H spanic bl ack according to
the 1990 U. S. census.

The Gty and HUD tinely appeal the grant of class certification.

[11. STANDARD OF REVI EW
“We review a district court’s class certification decisions

for abuse of discretion.” Pederson v. La. State Univ., 213 F.3d

858, 866 (5th Cr. 2000). “[T]he district court naintains great
discretion in certifying and managi ng a class action. W wll
reverse a district court’s decision to certify a class only upon
a showing that the court abused its discretion, or that it
applied incorrect |legal standards in reaching its decision.”

Mul len v. Treasure Chest Casino, LLC 186 F.3d 620, 624 (5th G

1999) (citations omtted). “Wether the district court applied

and destruction of buildings as urban nuisances. See id. at 654.
The court held that the seizure of buil dings designated

“nui sances” pursuant to established and non-arbitrary police
power procedures was not rendered per se unreasonable by the
city's failure to obtain a warrant to enforce a denolition order.
See id. As currently fornmul ated, the Process O ass does not
reflect the considerations necessitated by Freeman. On renand,
the district court wll be required to evaluate the effect of
Freeman on the Process { ass.

11



the correct legal standard in reaching its decision on class
certification, however, is a |legal question that we review de

novo.” Allison v. CGtgo Petroleum Corp., 151 F.3d 402, 408 (5th

Gir. 1998).

V. ARTICLE I'll STANDI NG
We first address the nanmed Plaintiffs’ standing to bring
this class action suit. “Jurisdictional questions are questions

of law, and thus reviewable de novo by this Court.” Pederson v.

La. State Univ., 213 F. 3d 858, 869 (5th Gr. 2000) (citations

omtted). The Gty and HUD assert that the naned Plaintiffs do
not have standing to bring either their Process C ass clains or
their Race Discrimnation Cass clains. The district court did
not address this issue. However, because standing goes to the

constitutional power of a federal court to entertain an action,

this court has a duty to address it. See Bertulli v. |ndep.

Ass’n of Cont’|l Pilots, 242 F.3d 290, 294 (5th G r. 2001); see

al so Pederson, 213 F.3d at 866 n.5.°

® In cases in which statutory standing is involved, we my
address statutory standing before Article IIl standing. See
Steel Co. v. Citizens for a Better Env't, 523 U S. 83, 97 (1998)
(suggesting that “a statutory standi ng question can be given
priority over an Article Ill question”). In Otiz v. Fibreboard
Corp., the Suprene Court addressed this issue in the context of
class certification:

Ordinarily, of course, this or any other Article Ill court
must be sure of its own jurisdiction before getting to the
merits. But the class certification issues are, as they
were in Anchen{ Products, Inc. v. Wndsor, 521 U S. 591,

12



Standing is a jurisdictional requirenent that focuses on the
party seeking to get his or her conplaint before a federal court
and not on the issues he or she wi shes to have adjudicated. See
Pederson, 213 F.3d at 869. “A litigant nust be a nenber of the

class which he or she seeks to represent at the tinme the cl ass

action is certified by the district court.” Sosna v. lowa, 419
U S 393, 403 (1975). If the litigant fails to establish
standi ng, he or she may not seek relief on behalf of hinself or

hersel f or any other nenber of the class. See O Shea v.

Littleton, 414 U. S. 488, 494 (1974).
The Suprenme Court has recogni zed three requirenents of
Article Il standing:

It is by now well settled that “the irreducible
constitutional m nimum of standing contains three el enents.
First, the plaintiff nust have suffered an ‘injury in fact’ -
- an invasion of a legally protected interest that is (a)
concrete and particul arized, and (b) actual or inmm nent, not
conjectural or hypothetical. Second, there nust be a causal
connection between the injury and the conduct conpl ai ned of.
: Third, it nmust be likely, as opposed to nerely

specul ative, that the injury will be redressed by a
favorabl e decision.”

612-13 (1997)], “logically antecedent” to Article 1|1
concerns, and thenselves pertain to statutory standing,

whi ch may properly be treated before Article Il standing.
Thus the issue about Rule 23 certification should be treated
first, “mndful that [the Rule s] requirenents nust be
interpreted in keeping with Article Ill constraints.”

527 U. S. 815, 831 (1999); see also Anthem 521 U S. at 612-13;
Peder son, 213 F.3d at 866 n.5. In this case, we address Article
1l standing first.
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United States v. Hays, 515 U S. 737, 742-43 (1995) (quoting Lujan

v. Defenders of Wldlife, 504 U S. 555, 560-61 (1992)). For

i njunctions, an additional inquiry is required, nanely that
Plaintiffs show that they are likely to suffer future injury by

t he defendant and that the sought-after relief will prevent that

future injury. See Cty of Los Angeles v. Lyons, 461 U S. 95,
102 (1983) (“*Past exposure to illegal conduct does not in itself
show a present case or controversy regarding injunctive relief.’”

(quoting O Shea, 414 U.S. at 495-96)); see also Pederson, 213

F.3d at 869 (“Additionally, courts have refused to adjudicate
cases that raise only generalized grievances.”). However, if the
injury is acconpani ed by “any continui ng, present adverse
effects,” standing for injunctive relief can be found. Lyons,
461 U. S. at 102 (internal quotations omtted) (quoting O Shea,

414 U. S. at 495-96); see also Soc’y of Separationists, Inc. v.

Her man, 959 F.2d 1283, 1285 (5th Cr. 1992) (“To obtain equitable
relief for past wongs, a plaintiff nust denonstrate either
continuing harmor a real and imedi ate threat of repeated injury
in the future.”).

Both standing and class certification nmust be addressed on a

claimby-claimbasis. See Steel Co. v. Citizens for a Better

Env't, 523 U. S. 83, 105 (1998); Friends of the Earth, Inc. v.

Laidlaw Envtl. Servs. (TOC) Inc., 528 U. S. 167, 185 (2000); Bolin

V. Sears, Roebuck & Co., 231 F.3d 970, 976 (5th Gr. 2000). 1In

addition, at |east one naned Plaintiff nust have standing to seek
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injunctive relief on each of the clains against the City and HUD

See Giffin v. Dugger, 823 F.2d 1476, 1483 (11th Gr. 1987). W

turn first to determ ne whether Article IIl standing exists to
support the claimfor injunctive relief sought on behalf of the
Process O ass against the CGty. Then, we exam ne whether Article
1l standing exists to support the claimfor injunctive relief
sought on behalf of the Race Discrimnation O ass brought against
the Gty and HUD

A. Standing for Process Class dains Against the Cty

Plaintiffs’ Process Cass clains are directed sol el y agai nst
the CGty. The naned Plaintiffs argue that the ongoing effects of
the denolition of their repairable honmes present continuing and
adverse effects to their property, and that the injunctive
remedi es sought will directly redress those ongoing effects. The
named Plaintiffs point to the fact that the Gty has inposed a
collectible debt on Plaintiffs for costs, filing fees, and
expenses arising fromthe denolition and that this debt incurs
ongoi ng interest charges. Further, the named Plaintiffs point to
the continued liens the Gty holds on their properties, which
affects title to the properties and the nanmed Plaintiffs’ credit
ratings. Finally, the naned Plaintiffs allege that inpending
forecl osures, enforcenent actions, and collection actions based
on the denolition liens are immnent injuries that continue to

af fect them personally and also affect the class as a whol e.
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The above allegations are sufficient to prove an “actual”
and “immnent” “injury in fact” to the naned Plaintiffs. See
Lujan, 504 U. S. at 560-61. The ongoing effect, which allegedly
burdens the Plaintiffs’ ownership of property, is personal and

invades a legally protected interest. See Pederson, 213 F.3d at

871 (“As a general matter, injury in fact is the invasion of a

legally protected interest.” (internal quotations omtted)). The
continued threat of collection actions or foreclosures by the
City based on the unpaid debt also suffices to denonstrate the

I'i kel i hood of real and imedi ate future injury. See O Shea, 414

U S. at 494.

In addition, there is little doubt that the nanmed Plaintiffs
have established the “causal connection” elenment of Article Il
standing for their Process Class clains against the Cty.
Causation requires that the injury be “fairly traceable to the
chal | enged action of the defendant, and not the result of the
i ndependent action of sonme third party not before the court.”

La. ACORN Fair Hous. v. LeBlanc, 211 F.3d 298, 304 (5th Cr

2000) (internal quotations omtted) (quoting Lujan, 504 U S. at
561). It was the Gty's action of denolishing the naned
Plaintiffs’ honmes, allegedly wthout adequate notice, that led to
the continued injury of liens, debt, and an infringenent on a
legally protected interest. As such, the burdens placed on the
named Plaintiffs’ property are fairly traceable to the actions of
the Gty.

16



Under the third requirenent of Article Ill standing,

Plaintiffs nmust showthat it is “likely, as opposed to nerely
specul ative, that the injury will be redressed in a favorable
decision.” 1d. (quoting Lujan, 504 U S at 561). In

Plaintiffs’ Prayer for Relief, they request twelve pernanent
injunctions directed at renedying the all eged due process
violations by the City. O those twelve requests, seven!® of the
proposed injunctions could likely remedy the alleged conti nui ng
injury and thus provide the requisite Article Ill redressability
for the Process { ass.

However, also in their requests for pernmanent injunctions,
the named Plaintiffs have asked for several injunctive renedies
that will not redress the particular injuries they allege. The
requests by the nanmed Plaintiffs that the Cty cease denolitions
of repairable structures that are owned by African Anericans or
that are situated in African-Anerican areas, and cease
denolitions wthout adequate notice do not redress their stated
injury. Because neither of the naned Plaintiffs owns un-

denol i shed property in the Gty that would be subject to the

10 gSpecifically, Plaintiffs request pernmanent injunctions
that the Gty (1) cancel the debt assessed for denolition costs
and associ ated fees/interest and file notice in the public deed
record that the debt was cancelled, (2) file a rel ease of the
lien in the public deed records, (3) ensure that title is clear
on the property, (4) ensure that all Cty records concerning the
property show the debt cancelled, (5) refrain fromtaking any
steps to enforce the lien or collect the debt, (6) refrain from
forecl osures based on denolition liens, and (7) refrain from
retaliatory action such as refusing to issue building permts.
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proposed i njunctions, the naned Plaintiffs cannot denonstrate
that this requested relief will offer themredress. Should the
City cease all no-notice denolitions of single-famly repairable
honmes, the naned Plaintiffs will not be protected fromfuture
injury. Further, the nanmed Plaintiffs have not denonstrated that
they will purchase or occupy a repairable single-famly honme in a

bl ack census tract in the near future. See Adar and Constructors,

Inc. v. Pena, 515 U. S. 200, 211 (1995) (requiring an “adequate

show ng” that Adarand woul d be involved in the bidding process
that inplicated the injunctive relief sought). Therefore, these
two nanmed Plaintiffs cannot denonstrate that they have standing
to request that the City cease future denolitions of repairable
structures.

In the same manner, these two nanmed Plaintiffs do not have
standing to seek the return of noney and interest paid for
denolition costs, because they have not alleged that they, in
fact, paid any noney for denolition costs. These naned
Plaintiffs also do not have standing to request the Gty set
aside all foreclosures based on denolition |liens, because neither
Plaintiff has alleged that her property was forecl osed upon.

In addition, the nanmed Plaintiffs’ request for an injunction

granting themclear title to a “conparabl e replacenent hone”!!

11 Because Plaintiffs did not specify whether this
i njunctive request runs to the Process Cass or to the Race
Di scrimnation Cass, we address the request separately for each
cl ass.
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W Il not necessarily redress the decrease in value of their
properties, which presumably will remain vacant. Plaintiffs are
not requesting that the Gty and HUD rebuild their denolished
homes on the particular lots they owmn —an act that arguably
woul d i ncrease the value of their property. Instead, they are
requesting a replacenent hone sonmewhere else in the Cty of
Dallas. Unlike the other “continuing injuries” potentially
redressed by the sought-after injunctive relief listed in
footnote 10 supra, the provision of a conparable house does not
target the continuing effects of the | ack of due process on their
properties and, instead, is nore properly considered a request
for conpensatory damages.!? As the Suprene Court in Lyons
recogni zed, standing to assert a claimfor damages to redress
past injury may not always give rise to standing for injunctive
relief. See Lyons, 461 U.S. at 102. Therefore, the naned
Plaintiffs |ack standing for these portions of their Process

Cl ass cl ai ns.

As such, we conclude that the named Plaintiffs of the
Process O ass do not have Article Il standing to request an
injunction to cease denolition of repairable structures owned by
African Anericans or that are |located in predomnantly African-

American areas or to request conparable housing. The naned

2 Qur conclusion is based, in part, on the fact that the
alleged injury is no nore “continuing” than a generic damages
action for which it is possible to seek conpensatory danages,

i ncl udi ng past and future pecuniary | oss.
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Plaintiffs do, however, have Article Ill standing to bring the
remai nder of their Process O ass clains.®®

B. Standing for Race Discrimnation d ains

Agai nst the Cty and HUD

Plaintiffs allege that the City and HUD have engaged in a
practice of racially discrimnatory housing denolition, the
effects of which continue to affect the named Plaintiffs
property. The naned Plaintiffs allege that because the Gty and
HUD utilized overt racial categories in the classification of
nei ghbor hoods for purposes of conducting denolition-rel ated
activities, they can denonstrate ongoi ng economc injury for the
cl ass based on racial discrimnation. Specifically, they allege
that the effects of this racial discrimnation, which has
resulted in the denolition of a disproportionate nunber of
single-famly houses in mnority census districts, continues to
perpetuate racial segregation in those nei ghborhoods, and
continues to depreciate the value of their property by reducing
the marketability of those nei ghborhoods and by di scouraging
public and private investnent.

The Gty and HUD argue that because the nanmed Plaintiffs do
not presently own any un-denolished residential houses in the
City subject to future racial discrimnatory action by the Gty

or HUD, the naned Plaintiffs cannot denmonstrate the “li kel i hood

13 See supra note 10.
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of substantial and imediate irreparable injury,” O Shea, 414
U. S at 502, or a continued effect on their properties. W
concl ude that because the named Plaintiffs cannot denonstrate
that any of their requested relief wll redress the alleged
injury, these naned Plaintiffs do not have Article Il standing

for the Race Discrimnation C ass cl ains. See Steel Co. v.

Ctizens for a Better Env't, 523 U. S. 83, 105 (1998) (finding

t hat because none of the requested relief would renedy the
alleged injury, plaintiffs did not have Article Il standing);

see also Friends of the Earth, Inc. v. Laidlaw Envtl. Servs.

TOC) Inc., 528 U S. 167, 185 (2000) (recognizing that “a
plaintiff nust denonstrate standing separately for each form of
relief sought”).?

At the outset, it is inportant to focus on the precise
injury alleged by the naned Plaintiffs. In this class action,

the named Plaintiffs are not claimng an injury based on past

14 As is evident in the discussions on redressability in
Lai dl aw and Steel Co. sone difference exists as to the
appropriate degree of scrutiny that federal courts nust give to
the redressability prong of Article Ill standing. See Laidlaw,
528 U.S. at 185; id. at 202 (Scalia, J., dissenting); Steel Co.,
523 U.S. at 105; id. at 124 (Stevens, J., dissenting); cf. Larson
v. Valente, 456 U S. 228, 243 n.15 (1982) (“[A] plaintiff
satisfies the redressability requirenment when he shows that a

favorable decision will relieve a discrete injury to hinself. He
need not show that a favorable decision will relieve his every

injury.”); Craner v. Skinner, 931 F.2d 1020, 1028 (5th Gr.
1991). We neke no judgnent as to the appropriate degree of
scrutiny required to analyze Article Il redressability in other
cases, but as will be discussed infra in the text, conclude that
none of the injunctions requested by the naned Plaintiffs wll
redress the personal injury clainmed by these Plaintiffs.
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damages due to denolition of their honmes, nor are they claimng
that they fear inmmnent denolition of future hones. | nstead,
these naned Plaintiffs allege that the pattern of racial

di scrimnation in housing denolition and enforcenent throughout
the Gty has decreased the value of their particular properties
and t he surroundi ng nei ghborhoods and thus denonstrates that a

conti nui ng, present adverse effect fromracial discrimnation

exists. See Lyons, 461 U. S. at 102. 1In so framng their claim
the named Plaintiffs steer a course between a damages action for
whi ch they m ght have standi ng, but which would underm ne their
Rul e 23(b)(2) injunctive status, and a pure prospective
injunction that would enjoin the Cty and HUD from denol i shi ng
ot her hones in the future, but that would underm ne standing for
these naned Plaintiffs who do not own other honmes in the Cty.
Despite this careful framng of the issue, on the facts
before us, the nanmed Plaintiffs cannot denonstrate that it is
“Il'itkely” “that the continuing infjury will be redressed in a

favorabl e decision.” Lujan, 504 U S. at 561; see also Steel Co.,

523 U.S. at 105. Qur decision turns on the narrowness of the
named Plaintiffs’ clainmed continuing injury, and the broad relief
requested that does not address the particular injury suffered by
these two Plaintiffs. The naned Plaintiffs’ requested injunctive
relief sinply does not redress the continuing deval uation of
their particular |lots of property and nei ghborhoods because of
racially discrimnatory denolitions taking place in all parts of
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the City.?® See Steel Co., 523 U. S. at 107 (“Relief that does

not renmedy the injury suffered cannot bootstrap a plaintiff into
federal court; that is the very essence of the redressability
requirenent.”).® Because the naned Plaintiffs do not allege
that they will suffer future injury fromthe alleged city-w de
racially discrimnatory denolitions, they are left with a
difficult argunent of denonstrating how the requested injunctive
relief will redress the on-going economc effects on their

al ready denvolished hones and individual pieces of property.

As stated in the previous section, the nanmed Plaintiffs’
request for clear title to conparable housing in another part of
Dallas will not redress the continuing adverse economc effects
on their particular properties or neighborhoods. Because
Plaintiffs fail to link their request for replacenment housing to
howit wll redress the injury they have alleged to their
particul ar properties, they cannot denonstrate Article I

standing for their request.

15 For the purposes of this opinion, we assunme the naned
Plaintiffs have alleged a sufficiently concrete and personal
injury in fact. See Steel Co., 523 U. S. at 105 (assumng injury
in fact and deciding the question of standing on redressability).

1 By framing this injury as a continuing injury and not an
imm nent future injury, Plaintiffs separate their claimfromthe
hi story of race discrimnation class actions that have sought
successfully to enjoin future injury based on all eged race
discrimnation. See FED. R Cv. P. 23(b)(2) advisory conmttee’s
note (recognizing that Rule 23(b)(2) was intended to be used “in
the civil-rights field where a party is charged with
discrimnating unlawful |y against a class”).
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In addition, the naned Plaintiffs also seek an injunction
prohibiting the City and HUD from using overt racial stereotypes
in the classification of neighborhoods and thus presumably
continuing a discrimnatory policy and practice traceable to its
nei ghbor hood cl assifications. However, the named Plaintiffs do
not denonstrate how prohibiting the use of certain racial
classifications will renedy the all eged ongoing economc effects
of past racial discrimnation on their particular properties. An
alteration of the classification systemnmay not have any i npact
on their property or their nei ghborhoods. Plaintiffs can only
specul ate that if the alleged classifications are altered, this
w il affect future investnent, and thereby, their properties or
nei ghbor hoods will be inproved by the change. Such specul ation
cannot support Article Ill standing. See Lujan, 504 U S. at 561

In a simlar manner, Plaintiffs’ general request that an

injunction be ordered to “eradicate the effects of HUD s

¥ Plaintiffs do not claimthat the racial classification,
itself, provides standing for the requested injunctive relief,
but seek to tie the racial discrimnation to continued effects of
the denolition on their properties. W recognize, “[i]n general,
the racial classification of the honeowners is an injury in and
of itself.” See Walker v. City of Mesquite, Tex., 169 F.3d 973,
980 (5th Gr. 1999). In Allen v. Wight, the Suprene Court
recogni zed the potential “stigmatizing injury caused by racial
discrimnation” and stated, “[t]here can be no doubt that this
sort of noneconomc injury is one of the nost serious
consequences of discrimnatory governnent action and is
sufficient in sone circunstances to support standing.” 468 U. S.
737, 755 (1984) (enphasis added). Because Plaintiffs have not
based their standing argunent on this theory, we need not address
whet her the alleged racial classification, alone, is “sufficient”
in this circunstance “to support standing.” 1d.
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discrimnation” or to have the district court approve a plan to
elimnate the effects of the City and HUD s discrimnation is an
i nappropriate renedy. Plaintiffs have requested that HUD be
ordered to renedy “the | oss of housing units caused by the HUD
funded housi ng code enforcenent and housi ng code enforcenent
related denolitions of repairable single famly units as well as
the resulting blight caused by the | oss of housing and househol ds
fromthose areas.” This request reveals both the conpensatory
nature of the proposed prospective relief and the over-broad
nature of the renedy. As stated above, if read to require
conpar abl e housing, this request is better characterized as a
prayer for damages. Further, if read as a sweeping request to
generally eradicate the effects of discrimnation, the request is
not sufficiently targeted to renedy the nanmed Plaintiffs

personal injuries. Cf. Warth v. Seldin, 422 U S. 490, 499 (1975)

(recogni zing that “a generalized grievance shared in
substantially equal neasure by all or nobst citizens” cannot
provi de standing to request injunctive relief). Again, the naned
Plaintiffs can only speculate that their properties would be
i nproved by such sweeping relief.

Finally, one of the nanmed Plaintiffs’ injunctive requests
w Il have no effect on the alleged injury to their nei ghborhoods
or on the naned Plaintiffs’ properties. The request for a
permanent injunction for HUD to “nonitor” the City to determ ne
if it is discrimnating on the basis of race will not renedy the
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conti nued depreciation in property values in the naned
Plaintiffs’ nei ghborhood.!® For the above-stated reasons, the
named Pl aintiffs have not denonstrated that their injuries likely
Wl be redressed by this requested relief, and thus, they have
failed to denonstrate Article Il standing for the Race

Di scrim nation C ass.

C. Summary of St anding

In sunmary, the two naned Plaintiffs, James and Lary, have
denonstrated Article Il standing for seven!® of the Process
Cl ass requests for injunctive relief. However, because these two
nanmed Pl aintiffs cannot denpnstrate how the remaining five?
injunctive requests will redress their alleged injuries, they
cannot denonstrate Article IIl standing for these Process C ass
claims. We remand with instructions to dism ss the Process O ass
clains for injunctive relief for which the named Plaintiffs do

not have standi ng.

8 Again, while this formof relief mght be appropriate to
redress alleged future injury fromracial discrimnation, it does
not redress these nanmed Plaintiffs’ particular continuing
econom c injury.

19 See supra note 10.

20 gSpecifically, we hold that these two naned Plaintiffs do
not have standing to seek injunctive relief on behalf of the
Process O ass requesting that the Gty: (1) cease denolitions of
repai rable structures that are owned by African Anericans or are
situated in African-Anerican areas; (2) cease denolitions of
repai rabl e structures w thout adequate notice; (3) return noney
paid with interest for denolition; (4) set aside foreclosures
based on denolition liens; and (5) grant the nanmed Plaintiffs
clear title to a conparable replacenent hone.
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In addition, because none of the requested injunctive relief
Wll redress the named Plaintiffs’ Race Discrimnation injury, we
hol d that these naned Plaintiffs have failed to denonstrate
Article Ill standing for the Race Discrimnation Cass. Because
the naned Plaintiffs have failed to denonstrate Article I
standing to bring their Race Discrimnation Cass clains, we
vacate that Cass and remand with instructions to dismss those
clains. Further, because the only clains agai nst HUD were based
on the Race Discrimnation Class, we remand with instructions to
dismss HUD fromthe | awsuit.

We next address the requirenents of Rule 23(b)(2) with

regard to the remaining Process O ass clains.?

V. RULE 23(b)(2)

At the outset, we note that the Cty’s principal argunents
in opposition to the proposed Process O ass have been nooted by
our standing discussion. However, as the Gty has chall enged the
Rul e 23(b)(2) Process Cass certified by the district court and
as sone clains remain to be asserted by that class, we have an
obligation to ensure that the requirenents of Rule 23 are net.

See FED. R Qv. P. 23(a) & (b)(2). W hold that the district

21 Because we resolve the class certification i ssue based

on the requirenents of Article Ill standing, we do not address
ot her statutory standing issues that arise in this suit. See
Al exander v. Sandoval, -- U S --, 121 S. C. 1511 (2001).
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court did not abuse its discretion in certifying the Process

Cl ass against the Cty; however, as discussed supra regarding
standing, the naned Plaintiffs have Article Ill standing to seek
only seven of their requested injunctions? and, thus, can only
represent a Rule 23(b)(2) class constrai ned by these
jurisdictional requirenents. W now turn to analyze the

requi renents of Rule 23.

A. Rule 23 Requirenents

To certify a class with respect to a claim the district
court nust find that the putative class neets the four
requi renents set out in Rule 23(a). See FeED. R CQv. P. 23(a).
Rul e 23(a) requires that (1) the class be so nunerous that
joinder of all nmenbers is inpracticable [nunerosity], (2) there
be questions of |law or fact common to the class [commonality],
(3) the clainms or defenses of the representative parties be
typical of the clains or defenses of the class [typicality], and
(4) the representative parties fairly and adequately protect the

interests of the class [adequacy]. See Washington v. CSC Credit

Servs., Inc., 199 F.3d 263, 265 (5th Cr. 2000) (citing FED. R

CGv. P. 23(a)).
The court nust also find that the class fits wthin one of

the categories of Rule 23(b).2® See Feb. R Cv. P. 23(b).

22 See supra note 10.

2 Rule 23(b) reads in relevant part:
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Rel evant to this appeal, a court may certify a class under Rule

23(b)(2) if “the party opposing the class has acted or refused to
act on grounds generally applicable to the class, thereby making
appropriate final injunctive relief or correspondi ng decl aratory

relief with respect to the class as a whole.” Bolin v. Sears,

Roebuck & Co., 231 F.3d 970, 975 (5th G r. 2000) (quoting FED. R

Gv. P. 23(b)(2)). As Bolin recognized, “[t]he Advisory
Comm ttee Notes and our cases nmake clear that injunctive or
declaratory relief is not ‘appropriate’ when the ‘final relief

rel ates exclusively or predomnantly to noney damages.’” |d.

(b) Cdass Actions Mintainable. An action nay be

mai ntai ned as a class action if the prerequisites of

subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against

i ndi vi dual nmenbers of the class would create a risk of
(A) inconsistent or varying adjudications with
respect to individual nenbers of the class which
woul d establish inconpatible standards of conduct
for the party opposing the class, or
(B) adjudications with respect to individual
menbers of the class which would as a practi cal
matter be dispositive of the interests of the other
menbers not parties to the adjudications or
substantially inpair or inpede their ability to
protect their interests; or

(2) the party opposing the class has acted or refused to

act on grounds generally applicable to the class,

t hereby maki ng appropriate final injunctive relief or

correspondi ng declaratory relief wth respect to the

class as a whole; or

(3) the court finds that the questions of |aw or fact

common to the nenbers of the class predom nate over any

questions affecting only individual nenbers, and that a

class action is superior to other avail able nethods for

the fair and efficient adjudication of the controversy.

FED. R CQv. P. 23(Db).
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(quoting FED. R Qv. P. 23(b)(2) advisory conmttee s note); see

also Allison v. CGtgo Petroleum Corp., 151 F.3d 402, 411 (5th

Cir. 1998). Therefore, in bringing their class action under
Federal Rule of G vil Procedure 23(b)(2), Plaintiffs nust

denonstrate that their class action suit seeks predom nantly

injunctive relief rather than nonetary damages. See WAshi ngton,
199 F. 3d at 269. W address each of the requirenents of Rule 23
in turn.

1. Rule 23(a): Nunerosity

“To satisfy the nunerosity prong, ‘a plaintiff nust
ordinarily denonstrate sone evidence or reasonable estinate of

t he nunber of purported class nenbers. Pederson, 213 F.3d at

868 (quoting Zeidman v. J. Ray McDernott & Co., 651 F.2d 1030,

1038 (5th Gr. 1981)). The district court found that Plaintiffs
present ed evidence show ng that 580 repairable single-famly
homes were denvolished wthout adequate notice. Plaintiffs allege
that there exist over 100 class nenbers, 2 relying on the
estimate of 580 individuals who had their property denvolished

W t hout adequate notice. W conclude that the district court did
not abuse its discretion in finding that there exists a
sufficient nunber of proposed Process C ass nenbers to neet this
requi renent.

2. Rule 23(a): Comonality

24 This general figure is listed in Plaintiffs’ Second
Amended Conpl ai nt and Third Anmended Conpl ai nt.
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To denonstrate conmmonality, Plaintiffs nmust allege that
there exist “questions of |aw or fact common to the class.”

Mul len v. Treasure Chest Casino, LLC 186 F.3d 620, 625 (5th G

1999). “The test for commonality is not demanding.” |d.; see

al so Forbush v. J.C Penney Co., 994 F.2d 1101, 1106 (5th Cr.

1993) (“The threshold of ‘commonality’ is not high.” (citations
omtted)). Al that is required for each class is that there is
one common question of law or fact: “The interests and clains of
the various plaintiffs need not be identical. Rather, the
comonal ity test is net when there is ‘at | east one i ssue whose
resolution will affect all or a significant nunber of the
putative class nenbers.’” Forbush, 994 F. 2d at 1106 (quoti ng

Stewart v. Wnter, 669 F.2d 328, 335 (5th Gr. 1982)).

Therefore, the fact that sonme of the Plaintiffs may have
different clains, or clains that may require sone individualized
analysis, is not fatal to commonality.

In this case, the nmenbers of the Process C ass share a
comon factual circunstance of having their repairable single-
famly honmes denolished wi thout adequate notice of the fina
denolition order fromthe Cty, and a conmon | egal theory that
this action by the Gty violates the Due Process O ause of the
Fourteenth Anendnent. The theory of liability under 42 U S. C
§ 1983 would be the sanme for all Plaintiffs. W conclude that
the district court did not abuse its discretion in finding
sufficient commonality in the Process C ass.
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3. Rule 23(a): Typicality

In order to neet the typicality requirenent, “the clains or
defenses of the parties [nust be] typical of the clains or

defenses of the class.” Feb. R CQv. P. 23(a)(3); see Miullen, 186

F.3d at 625. “Like commonality, the test for typicality is not
demanding. It focuses on the simlarity between the naned
plaintiffs’ legal and renedial theories and the theories of those
whom they purport to represent.” Millen, 186 F.3d at 625
(citations omtted); Forbush, 994 F.2d at 1106. *“Typicality does
not require a conplete identity of clains. Rather, the critical
inquiry is whether the class representative’s clainms have the
sane essential characteristics of those of the putative class.

If the clainms arise froma simlar course of conduct and share
the sanme legal theory, factual differences wll not defeat
typicality.” 5 JAVES W1 MOORE ET AL., MOORE' S FEDERAL PRACTI CE

M 23.24[4] (3d ed. 2000).

In this case, the nanmed Plaintiffs are African-Anerican
property owners who have had their repairable single-famly hones
denol i shed wi t hout adequate notice, allegedly in violation of due
process. Wthin the Process O ass, Janes apparently represents
the class of individuals denied all notice of inpending
denolitions. Lary represents those who received actual notice of
the hearing, but did not receive adequate notice of the final
denolition order. Because we determ ne that the nanmed
Plaintiffs’ allegations are typical of the class that the naned

32



Plaintiffs represent, we hold that the district court did not
abuse its discretion in determning the typicality el enment of the
class certification.

4. Rule 23(a): Adequacy

The final requirenent of Rule 23(a) is that the district

court nust find that the “representative parties will fairly and
adequately protect the interests of the class.” Feb. R CQv. P.
23(a)(4). “Differences between naned plaintiffs and cl ass

menbers render the nanmed plaintiffs inadequate representatives
only if those differences create conflicts between the naned
plaintiffs’ interests and the class nenbers’ interests.” Millen,
186 F.3d at 625-26. The district court found that there was “no
conflict of interest between plaintiffs and the proposed
classes.” As the Gty does not contest this finding, we hold
that the district court did not abuse its discretion in finding
that the naned Plaintiffs could adequately represent the nenbers

of the Process ( ass.

B. Rule 23(b)(2): Predon nance of Injunctive Relief

“[Tlo maintain an action under Rule 23(b)(2), [injunctive]
relief rather than nonetary damages nust be the ‘ predom nant’
formof relief the plaintiffs pursue.” WAshington, 199 F. 3d at
269. We are guided in our “predom nance” analysis by the

careful discussion of Rule 23(b)(2) set forth in Allison v. Gtgo

Pet r ol eum Cor p. See 151 F. 3d at 412-15. The Allison court
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recogni zed that the different presunptions with respect to “cl ass
cohesi veness” and “honobgeneity of interests” anong the nenbers of
the Rule 23 (b)(1), (b)(2), and (b)(3) classes necessitate

di fferent procedural safeguards for each potential class. See

id. at 412; see also Anthem Prods., Inc. v. Wndsor, 521 U S.

591, 612-13 (1997).

In the Rule 23(b)(2) context, “because of the group nature
of the harmalleged and the broad character of the relief sought,
the (b)(2) class is, by its very nature, assuned to be a
honmogenous and cohesive group with few conflicting interests
anong its nenbers.” Allison, 151 F.3d at 413. The cohesiveness
of the class breaks down, however, when the class seeks to
recover relief based on individual injuries. See id. Further,
“as clains for individually based noney damages begin to
predom nate, the presunption of cohesiveness decreases while the
need for enhanced procedural safeguards to protect the individual
rights of class nenbers increases.” |d. The court reasoned:

[Rul e 23] (b)(2)’s predom nation requirenent serves two basic

purposes: first, it protects the legitimate interests of

potential class nenbers who mght wish to pursue their
monetary clains individually; and, second, it preserves the
| egal systemis interest in judicial econony.
Id. at 415. Based on this reasoning, the court held that
“nonetary relief predomnates in (b)(2) class actions unless it
is incidental to requested injunctive or declaratory relief.”

Id. The Allison court explained that “[b]y incidental, we nean

damages that flow directly fromliability to the class as a whole
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on the clains formng the basis of the injunctive or declaratory
relief.” Id. (“[S]Juch damages should at | east be capabl e of
conput ation by neans of objective standards and not dependent in
any significant way on the intangi ble, subjective differences of
each cl ass nenber’s circunstances.”).

In evaluating the proposed relief sought by the naned
Plaintiffs for which they have Article Ill standing,? we
concl ude that none of the concerns articulated in Allison bars
class certification for the Process Class. As stated, Plaintiffs
request the follow ng seven injunctive renedies: that the Gty
(1) cancel the debt assessed for denolition costs and associ ated
fees/interest and file notice in the public deed record that the
debt was cancelled, (2) file a release of the lien in the public
deed records, (3) ensure that title is clear on the property, (4)
ensure that all Cty records concerning the property show the
debt cancelled, (5) refrain fromtaking any steps to enforce the
lien or collect the debt, (6) refrain fromforecl osures based on

denolition liens, and (7) refrain fromretaliatory action such as

2 Because we have concluded that the naned Plaintiffs do
not have Article Ill standing to seek “clear title to a
conpar abl e repl acenent single famly housing unit,” this request
does not defeat class certification under Rule 23(b)(2).
However, we note that Plaintiffs’ request for an injunction to
order the City to provide substitute houses woul d be
substantially equivalent to a judgnent against the Gty for
damages in the anbunt necessary to buy substitute houses. Cf.
Jaffee v. United States, 592 F.2d 712, 715 (3d Cr. 1979) (“A
plaintiff cannot transforma claimfor damges into an equitable
action by asking for an injunction that orders the paynent of
nmoney.”).
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refusing to issue building permts. This requested relief is
consistent with the group-oriented nature of the alleged injury
and presents no conflict with the injunctive purposes of Rule

23(b)(2). See Allison, 151 F.3d at 415; Fen. R Qv. P. 23(b)(2)

advi sory conmttee’ s note.

As is evident, nmuch of the requested redress is pure
injunctive relief, which does not inplicate a concern about
nmonet ary damages. Further, whatever nonetary cost may run
against the Gty is incidental to the requested injunctive relief
of renoving the liens and clearing title fromthe consequences of
the allegedly constitutionally deficient no-notice denolitions.
These nonies “flow directly fromthe liability to the class as a
whol e on the clains formng the basis of the injunctive relief,”
Bolin, 231 F.3d at 976, and are, thus, proper under Rule 23(b)(2)
to renove the continuing adverse effects of |iens and debts on
Plaintiffs property. Finally, there is no concern that “the
legitimate interests of potential class nenbers who mght wish to

pursue their nonetary [danages] clains individually” would be

interfered with by this class certification. See Alison, 151

F.3d at 415.

Because we determ ne that the injunctive relief for which
the nanmed Pl aintiffs have standi ng predom nates over nonetary
damages, we hold that the district court did not abuse its
discretion in certifying the Process Cass. Accordingly, we
affirmthe class certification as nodified in this opinion.
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VI . CONCLUSI ON

Because we determ ne that the nanmed Plaintiffs do not have
standing to seek the relief requested for the “Race
D scrimnation Cass,” we VACATE the district court’s
certification of that class and REMAND with instructions to
dismss all the Race Discrimnation Cass clains against the Cty
and HUD and to dismss HUD fromthe |awsuit. Because we
determ ne that the nanmed Plaintiffs do have standing to seek the
relief requested for seven of their twelve Process O ass clains
against the Gty and we determne further that the district court
did not abuse its discretion in certifying the “Process C ass,”
we AFFIRM AS MODI FI ED the district court’s certification of that
cl ass. Finally, because we determ ne that the named Plaintiffs
do not have standing to seek the relief requested for five of
their Process Class clains, we REMAND with instructions to
di sm ss those clains. Costs shall be borne one-half by
Plaintiffs and one-half by the Gty. Al pending notions are

DENI ED.
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