IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10046

ARVANDO H. GONZALES,
Pl ai ntiff-Appellee,

ver sus

DALLAS COUNTY, TEXAS, ET AL,
Def endant s,
AURELI O CASTI LLO and CONNI E KI RBY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas

May 4, 2001
Before JOLLY and DAVIS, Circuit Judges, and RESTAN * Judge.
E. GRADY JOLLY, G rcuit Judge:

The district court denied qualified immunity to these
def endant - appel l ant Dallas County, Texas constables. They are
alleged to have discharged the plaintiff-appellee, Armando
Gonzales, in retaliation for his exercising his First Amendnent

rights. W reverse the district court’s order. Although it is

“Judge of the United States Court of International Trade,
sitting by designation.



true that Gonzales engaged in activity protected by the First
Amendnment when he testified before a grand jury investigating
corruption in the constable’'s departnent, the discharge was
objectively reasonable with regard to Gonzales’s constitutiona
rights. W reach this conclusion in the light of Gonzales’s
subsequent conduct of using excessive force and because the record
denonstrates that the discharge was justified on grounds unrel ated
to his First Anendnent rights and would have occurred
notw t hstandi ng his exercise of such rights.

I

A

In early 1997, Aurelio Castillo, the new y-el ected Constabl e
of Precinct 6 of Dallas County, instructed several of his deputies,
i ncl udi ng Armando Gonzal es, to solicit “contributions” fromseveral
bai | bondsnen. The understandi ng, accordi ng to Gonzal es, was that
t he bondsnen who gave noney to Castillo would receive assistance
from the constable’s departnent in |ocating and arresting bond-
j unpers. Fearing that he would be termnated if he refused to
solicit, Gonzales followed Castillo’ s instructions.

By Septenber 1997, Gonzales had becone concerned about the
propriety of these contributions and reported the activity to an
assi stant district attorney. The Dallas County Grand Jury then
began its investigation and subpoenaed Gonzal es. When Castillo

| earned of the grand jury investigation, he asked his nother to



persuade CGonzales to sign a statenent that he had no know edge of
solicitations from the bail bondsnen. (Gonzales refused to sign,
and when Castill o confronted hi mpersonally, Gonzal es said that the
prepared statenent was fal se and that he woul d not perjure hinself.
Gonzales testified before the grand jury, which in October 1997
returned an indictnment against Castillo for the felony offense of
bribery.?
B

In m d-Novenber, about six weeks after being indicted for
bri bery, Constable Castillo | earned that deputy Gonzal es had been
involved in an altercation while working part-time as a uniforned
security guard at a |arge supernmarket. The following facts are
undi sputed: An unarnmed man, who was shopping with his seven year
ol d son, shoplifted several pair of socks worth approxi mately $30.
Wi | e apprehendi ng the shoplifting suspect, Gonzales drew his 9nm
sem -automatic pistol, struck the suspect on the head with his gun,
and twi ce sprayed the suspect in the face with pepper spray.
(Gonzales argues that such force was necessary under the
circunstances.) The Dallas City Police arrived at the scene and
took the suspect to a hospital where he was treated for his
injuries. Gonzales did not report this incident either to Castillo

or Kirby, but the supernmarket nmanager contacted the constable’s

1'n his briefs on appeal, Castillo inforned this court that he
was acquitted on the felony bribery charge followng a jury trial
i n February 2000.



of fice several days after the incident.
C

Chief Deputy Constable Connie Kirby was responsible for
investigating all allegations of inappropriate conduct and
submtting witten findings and a recomendation regarding
disciplinary action to Constable Castillo. The supernarket manager
advi sed Kirby that officials fromthe store’s corporate office had
i nvestigated the incident and determ ned that Gonzal es’s conduct
(as well as that of the assistant store nmanager who was on duty
when the incident occurred) was inappropriate, dangerous, and
“stupid.” Specifically, they found that Gonzales had viol ated
store policy by enploying excessive force in apprehending a
shoplifting suspect and by braggi ng about the incident afterwards.
The corporate office decided that neither the assi stant nanager nor
Gonzal es should be allowed to work at the store again.

In the course of investigating this incident, Ki r by
i ntervi ewed and obt ai ned statenents from Gonzal es, the shoplifter,
and three store enployees who w tnessed the incident. Al t hough
Gonzal es contended that he had used force only because it was
necessary to defend hinself, several store enployees told Kirby
that Gonzales was not in danger. One enpl oyee stated that the
shoplifter “at no tine tried to fight the officer or the manager.”
Anot her enpl oyee testified that the shoplifter was bei ng detained

by a store enpl oyee and appeared to be trying to escape through the



door when Gonzales hit him The shoplifter admtted that he was
“struggl[ing] to get loose” from a store enployee but did not
attenpt to harm Gonzal es. The suspect also stated that he was
handcuffed and |lying on the restroom fl oor when Gonzal es sprayed
himw th nmace the second tine.

Per haps the nbst dammi ng account that Kirby heard during his
i nvestigation cane fromanot her assi stant store manager who arrived
at work shortly after the incident. The assistant manager stated
t hat Gonzal es approached him telling himthat he had “m ssed al
the excitenent.” Gonzales then explained, “in a braggi ng manner,”
that “A man stole sonething fromthe store and tried to escape.

| hit himin the head wwth ny pistol and naced the [expletive
deleted]. Wen he ran to the back of the store to the restroomto
wash the nmace fromhis eyes, | followed himin there and nmaced hi m
again.”

Chi ef Deputy Constable Kirby conpleted his investigation and
submtted a report to Constable Castillo on Decenber 10, 1997. 1In
this report, Kirby suggested that Gonzales’'s actions reflected a
serious lack of judgnent and constituted an “unnecessary and
i nappropriate use of force” because (1) the alleged offense was
m nor and did not warrant the |evel of force that Gonzal es used,
(2) by drawing the pistol, Gonzales increased the |ikelihood that
the suspect could becone violent; (3) Gonzales easily could have

| ost control of his weapon while westling with the suspect; and



(4) by using his pistol as a club, Gonzales ran the risk of having
t he gun di scharge i n the supernmarket. Moreover, Gonzal es’s actions
were inconsistent with the spirit of the precinct’s “zero
tol erance” policy concerning police brutality as well as with the
rule that an officer’s weapon shoul d be drawn only when human |ife
is endangered. Citing these reasons, as well as Gonzales’s prior
disciplinary problens,?2 Kirby recomended that Gonzal es’ s
enpl oynent be term nated.

On Decenber 12, 1997, approxinmately two nonths after being
indicted for bribery, Constable Castillo decided that Gonzales
should be discharged. In a docunent entitled “Notice of
Separation,” Castillo remarked that “Due to the nature of the
al | egati ons brought upon Oficer Gonzales, | do not have any faith
or confidence [in] him regarding the use of unnecessary
force.”

D
Gonzal es not only disputes Kirby's factual conclusions but

al so rai ses questions about the manner in which Kirby conducted the

The supermarket incident was not the first problem I n
February 1997, Castillo suspended Gonzales for three days for
executing a recalled arrest warrant. During the course of this
i nvestigation, Gonzales apparently admtted that he had not
carefully read the warrant, which had the word “recall” witten
across it. Although Kirby recommended that Gonzal es’ s enpl oynent
be term nated, Castillo instead issued a formal reprimnd and

suspended Gonzal es for three days. Castillo al so ordered Gonzal es
to report immediately any future incident that could lead to a
conpl ai nt agai nst the constable’s office. Gonzal es did not contest
this disciplinary action.



investigation. In his account of the incident, Gonzal es contends
that the suspect “lowered his head and was attenpting to knock ne
down by physically striking ne with his head and positively causing
bodily injury to me.” He argues that he used force only because it
was necessary to defend hinself and arrest the shoplifter.
Al t hough Gonzal es was i ntervi ewed by Kirby during his investigation
of the incident, he contends that he was not allowed to furnish
evi dence supporting his interpretation of the events at the
supermarket. Hi s argunent may be summari zed as foll ows.

First, Kirby did not interview Stephen Bynum the assistant
st ore manager who was involved in the incident. Bynumtestifiedin
an affidavit that the shoplifter struggled with both of them
Bynum stated that they were standi ng between the suspect and the
door and that Gonzales pulled his pistol only after the suspect
began novi ng quickly toward him

Second, according to Gonzales, Kirby interviewed Sergio
Al varado, a produce clerk who witnessed the incident, but ignored
any statenents that supported Gonzal es’s account. 1In an affidavit,
Al varado stated that the suspect charged at Gonzales with his head
down and began swinging his right arm “Fromny viewit |ooked |ike
he was going to strike M. Gonzales in the face.” Al varado clains
that he told Kirby about the man charging at Gonzal es, but when
Kirby prepared a witten statenent for himto sign, Kirby omtted

the part about the suspect’s attenpt to stri ke Gonzal es.



Third, Gonzales faults Kirby for not investigating the
shoplifting suspect’s crimnal record. If Kirby had done so,
Gonzal es argues, he woul d have | earned that the suspect had a prior
conviction for resisting arrest and attenpting to strike a police
of ficer.

Fourth, Gonzales was not allowed to interrogate or confront
W t nesses whose statenents were used to support the decision to
termnate his enpl oynent.

In sum Gonzales argues that a nore conplete investigation
woul d have reveal ed that he had not used unnecessary force. 1In his
view, such force was necessary considering that the suspect was
attenpting to injure Gonzal es.

E

Gonzal es did not supinely accept his discharge. A few days
|ater, he filed a grievance with the Dallas County Cvil Service
Comm ssion, which has the authority to review the discipline and
di scharge of county enpl oyees. On January 26, 1998, the Comm ssion
ordered that Gonzal es be reinstated as deputy constable with ful
back pay, all benefits, and no break in service. The Conm ssion’s
exact reasons for reinstating Gonzales are not clear. |t appears,
however, that the comm ssion found that the pre-term nati on hearing
did not conply with departnental or county regul ations. Although
Gonzal es was reinstated wth full back pay, he argues that he has

not been reinbursed for his attorney’'s fees or for certain



consequenti al damages, such as his nental anguish and the | oss of
part-tinme enploynent as a security guard. Mor eover, Gonzal es
clains that he has been “constantly harassed” since his
reinstatenent. He alleges, for exanple, that Castillo and Kirby
have given him an excessive case load and extrenely negative
performance eval uation reports. Throughout 1998 and 1999, Gonzal es
continued to file grievances with the CGvil Service Conm ssion.
I

In April 1998, Gonzales filed the instant conplaint under 42
U S C § 1983 seeking damages against Dallas County, Constable
Aurelio Castillo, Chief Deputy Constable Connie Kirby, and Deputy
Constabl e Al ex Garcia, who had assisted Kirby in his investigation
of the shoplifting incident.?3

Gonzales’s principal allegation is that the defendants
retaliated agai nst him because he had testified against Castillo
before the grand jury. Gonzal es al so included clains for violating
his right to due process, conspiring to obstruct judicial
proceedings wunder 42 US. C. § 1985, violating the Texas
Wi stl ebl ower Act, andintentionally inflicting enotional distress.

I n Decenber 1999, the district court granted the defendants’
motion for summary judgnent in part: (1) the due process claim

because Gonzales had no property interest in his continued

3Gonzal es has voluntarily dismssed all charges against
Garcia, and the district court has granted partial summary judgnent
for Dallas County.



enpl oynent; (2) the section 1985 cl ai m because there was no proof
of “class-based aninus”; (3) the Texas Wi stleblower Act claim
because the Act did not create a private cause of action; and (4)
the intentional infliction of enotional distress clai mbecause such
causes of action generally cannot be sustained in the context of
enpl oynent di sput es.

Thus, the only remaining cl ai mwas Gonzal es’ s First Amendnent
retaliation claimbrought under section 1983. The district court,
however, limted Gonzales’s retaliation claimto injuries arising
from his tenporary discharge that |asted from Decenber 1997 to
January 1998.

Castillo and Kirby argued that they were entitled to sunmary
judgnent on the retaliation claim on the basis of qualified

imunity under Harlow v. Fitzgerald, 457 U S. 800, 818, 102 S. Ct

2727, 2738, 73 L.EdJ.2d 396 (1982)(“[G overnnent officials
performng discretionary functions generally are shielded from
liability for civil damages insofar as their conduct does not
violate clearly established . . . constitutional rights of which a
reasonabl e person woul d have known.”). The district court denied
the notion, and Castillo and Kirby now appeal. Thus, the only
issue in this appeal is whether Castillo and Kirby are entitled to
qualified imunity from suit on the First Amendnent retaliation

claim

10



1]
A
Gonzales first contends that, because there are disputed
issues of fact, we lack jurisdiction over this interlocutory
appeal . W disagree.
When a public official seeks interlocutory review of an order
denying qualified immunity, this court has jurisdiction to review
the order “to the extent that it turns on an issue of law”

Lenpi ne v. New Horizons Ranch & Center, Inc., 174 F.3d 629, 633-34

(5th Gr. 1999). W nmay therefore determ ne whether all of the
conduct that the district court “‘ deened sufficiently supported for
pur poses of summary judgnent net the Harl ow standard of “objective

| egal reasonabl eness.”’” Coleman v. Houston Indep. Sch. Dist., 113

F.3d 528, 531 (5th Gr. 1997)(quoting Behrens v. Pelletier, 516

UsS 299, 313, 116 S.Ct. 834, 842, 133 L.Ed.2d 773 (1996)).
Consequently, on interlocutory appeal the public official nust be
prepared to concede the best viewof the facts to the plaintiff and

di scuss only the legal issues raised by the appeal. Berrynman v.

Ri eger, 150 F.3d 561, 562-63 (6th G r. 1998).

The jurisdictional question, then, is whether the record
refl ects undi sputed facts upon whi ch we nmay nmake a determ nati on of
the |l egal question before us: whether a reasonable public official
coul d have believed, in the light of clearly established | aw, that

the specific conduct of discharging Gonzales did not violate his

11



constitutional rights.* The nmere exi stence of sone factual dispute
is not enough to defeat this court’s jurisdiction over an
interlocutory appeal: |If the disputed facts are not material to
this I egal question, “the denial of summary judgnent is reviewable

as a question of law.” Mendenhall v. Riser, 213 F.3d 226, 230 (5th

Cir. 2000). Because this interlocutory appeal turns on a question
of law that can be decided on undisputed material facts, we have
jurisdiction.
B

We begin our analysis by assum ng that Gonzal es engaged in
speech protected under the First Arendnent. We will further assune
that Gonzales suffered an adverse enploynent action when he was
initially discharged, even though he was ultimately reinstated with

back pay by the county. See Harris v. Victoria Indep. Sch. Dist.,

168 F.3d 216, 220 (5th G r. 1999)(listing the elenments of a First

‘W enphasize that the legal question is not whether an
of ficer would have known, in the abstract, that an enpl oyee could
not be discharged in retaliation for protected First Anmendnent
activities. | nstead, we nust ask whether a reasonable officer
woul d have known that the specific conduct in issue violated the
plaintiff’s rights. See Anderson v. Creighton, 483 U S. 635, 641,
107 S.Ct. 3034, 3040, 97 L.Ed.2d 523 (1987); Harlow, 457 U. S. at
819, 102 S.Ct. at 2739 (“Were an official could be expected to
know t hat certain conduct woul d viol ate statutory or constitutional
rights, he should be made to hesitate; and a person who suffers
i njury caused by such conduct may have a cause of action.”). It is
not necessary that there be a prior case holding the particular
action in question unlawful, but “*in the |ight of pre-existing |aw
the unl awful ness nmust be apparent.’” Petta v. Rivera, 133 F. 3d
330, 334 (5th CGr. 1998)(quoting Anderson, 483 U. S. at 640, 107
S.Ct. at 3039).

12



Anendnent retaliation clain).® Assum ng these points, we focus on
the principle that a public enployer nmay escape liability by
proving that it woul d have taken t he sane adverse enpl oynent action

“even in the absence of the protected conduct.” CGerhart v. Hayes,

217 F.3d 320, 321 (5th Cr. 2000)(citing M. Healthy Gty Sch.

Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 287, 97 S.C. 568, 50

L. Ed. 2d 371 (1977)).°¢ Thus, under the qualified i munity anal ysis,
the question is whether it would have been objectively reasonable
for an officer to conclude that term nati ng Gonzal es’ s enpl oynent
did not violate his rights under the First Anmendnent because his
Novenber 1997 altercation with the shoplifter woul d have caused hi s
term nation notw thstandi ng that he had testified against Castillo
before the grand jury.

Even t hough there are sone di sputes as to what happened in the
supermarket in Novenber 1997, it is not for us to have a factua
resolution of precisely what happened in the store; instead, we

need only determ ne whether Castillo and Kirby, in discharging

°Because we assune that Gonzal es established the el ements of
his retaliation claim we need not address whether his pronpt
reinstatenment by a county admnistrative tribunal precludes a
findi ng of an adverse enpl oynent deci sion. Conpare Benningfieldv.
Gty of Houston, 157 F.3d 369, 377 (5th Cr. 1998), and Breaux V.
Gty of Garland, 205 F. 3d 150, 158 (5th Cr. 2000), with Frazier v.
King, 873 F.2d 820, 824 (5th Cr. 1989).

6As this court has made clear, First Amendnent retaliation
clains are governed by the M. Healthy “m xed-notives” franmework,
not by the MDonnell Douglas pretext analysis. See Brady v. Fort
Bend County, 145 F. 3d 691, 711-12 (5th Cr. 1998); Money v. Aranto
Serv. Co., 54 F.3d 1207, 1216 (5th G r. 1995).

13



Gonzal es, acted in an objectively reasonable manner, with respect
to his constitutional rights, notwthstanding the conflicting
accounts of the incident. W thus look to the “enployer’s
know edge, perceptions, and policies at the tine of termnation.”

Board of County Conmmirs v. Unbehr, 518 U S. 668, 685, 116 S. C

1342, 1352, 135 L.Ed.2d 843 (1996).

It is also worth noting that we do not require governnent
enpl oyers to nmake personnel decisions through nethods that mrror
court procedures, nor do we necessarily require enployers always to
resol ve contradictory testinony in favor of the enployee. See,

e.q., Waters v. Churchill, 511 U S. 661, 676, 114 S.Ct. 1878, 1888,

128 L. Ed.2d 686 (1994)(plurality opinion)(recognizing that “there
will often be situations in which reasonable enployers would
di sagree about who is to be believed, or how nuch investigation
needs to be done, or how nuch evidence is needed to cone to a
particul ar conclusion.”). Thus, the fact that Castillo and Kirby
may have relied on hearsay or nmade credibility determ nations
(i.e., that the enployees’ accounts of the events were nore
credi ble than Gonzal es’s) does not necessarily suggest that the
decision to term nate Gonzal es’s enpl oynent was unreasonabl e.

W have also considered Gonzales’s argunent that Kirby
carefully edited a wwtness’s statenent in order to put the incident
in the worst possible [ight. One store enpl oyee, Sergio Al varado,

has stated in an affidavit that he told Kirby that the shoplifter

14



was running toward Gonzales with his arm upraised, but Kirby did
not include this information in the witten statenent he prepared
for Alvarado to sign. Utinmately, we do not consider Alvarado s
subsequent affidavit to create a disputed issue of material fact as
t o whet her Gonzal es’ s di scharge was unreasonable. First, there is
no indication that it was unreasonable to give greater weight to
the several other statenents than to Al varado s single account.
Ki rby had obtai ned sworn statenents from ot her w tnesses who said
t hat Gonzal es was not in danger and that the shoplifter was nerely
trying to escape through the door. Second, and nore inportant,
under established police procedures, Gonzal es woul d not have been
justified in drawing his weapon even if the shoplifter had
attenpted to strike him

Therefore, even assum ng that Kirby omtted part of Alvarado’s
testi nony when preparing his witten statenent, we concl ude that
Gonzal es has presented no materi al evidence suggesting that Kirby’'s
i nvestigation was so i nconpl ete, biased, or ot herw se untrustworthy
that a reasonable public official would have been “nade to
hesitate,” Harlow, 457 U S. at 818-19, 102 S.C. at 2739, before
term nating Gonzal es’ s enpl oynent.

Li kewi se, Gonzal es has presented no evidence suggesting that
Castill o' s decision to fire himwas unwarranted or unusual in the
Iight of relevant departnental policies. On the other hand, there

i s considerabl e undi sputed evidence, as we have suggested above,

15



that CGonzales’s decision to draw his weapon on the shoplifting
suspect (even assumng that the suspect charged at Gonzal es)
constituted inproper conduct and was cause for termnation.
Castillo and Kirby point out, with little or no contradiction from
Gonzales, that (1) in his tw and a half years as a deputy
constable, Gonzales had nmde several questionable decisions,
i ncl udi ng the February 1997 wongful arrest on a recalled warrant;
(2) departnent policy dictates that officers should draw their
weapons only when life is threatened, and there was no evidence
that the shoplifter posed any serious danger to the store's
enpl oyees or patrons; (3) nost of the enployees stated that the
suspect did not instigate the physical aggression wth Gonzal es;
(4) an assistant store manager told Kirby that Gonzal es had bragged
about injuring the suspect; (5) the store manager inforned Kirby
t hat she had conducted a thorough investigati on and concl uded t hat
Gonzal es had used unnecessary force to subdue the shoplifter; (6)
Gonzal es’s decision not to inform Kirby of the incident at the
super mar ket probably violated Castillo’ s direct order toinformhim
of such occurrences; and (7) constables from other precincts
submtted affidavits stating that they would have term nated
Gonzal es’ s enpl oynent based on the i nformation Kirby had obt ai ned.

In the light of the record before us, we hold that a
reasonabl e public official woul d have believed that the decisionto

termnate GConzales’'s enploynent would not “violate clearly

16



established . . . constitutional rights” because the sane
enpl oynent action woul d have been taken even if Gonzal es had not
testified against Castillo before the grand jury. Ther ef or e,
Castillo and Kirby are entitled to qualified immunity from suit,
and the district court should have granted summary judgnent to the
defendants on that basis wth respect to the First Anendnent
retaliation claim which is the only claim before us in this
appeal .
|V

For the reasons set forth above, the district court erred in
denyi ng the defendants’ notion for summary judgnent on qualified
imunity grounds. W therefore REVERSE the district court’s order
denying qualified immunity and REMAND the case for further
proceedi ngs not inconsistent with this opinion.

REVERSED and REMAND ED.
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