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Jose Lui s Al var ado- Her nandez pl eaded guilty to reentering
the United States illegally after deportation in violation of
8 U S.C. 8 1326(b). Alvarado-Hernandez now appeal s his sentence,
arguing that the district court erred in enhancing his sentence
because his prior sexual assault conviction did not constitute a
crime of violence. Because his prior conviction neets a commobn-
sense definition of crinme of violence, we AFFIRM

| . Background
Al var ado- Hernandez pleaded gquilty to reentering the

United States illegally after deportation. At his sentencing, the



district court rejected Al varado-Hernandez’ s argunent that a prior
Texas conviction for consensual sex with a person less than
sevent een-years-old under Tex. PenaL CooE 8§ 22.011(a)(2) was not a
crime of violence within the nmeaning of US S G § 2L1.2.
Consequently, the district court increased Al varado-Hernandez’s
base-of fense | evel by sixteen | evel s and sentenced himto forty-six
to fifty-seven nonths inprisonnent. He now appeals.
1. Discussion
The Sentencing Quidelines provide for a sixteen-|eve

upward adjustnment for an illegal-entry defendant with a prior
conviction for acrinme of violence. US S .G 8§ 2L1.2(b)(1)(A)(ii).

An offense qualifies as a crinme of violence if it includes an

el ement of force or constitutes an enunerated offense. [d. cnt.
(n.1(B)(iii)). | ncl uded anong the enunerated offenses are the
crinmes of “statutory rape” and “sexual abuse of a mnor.” |d.

This court uses a “common sense approach” to determne if
the defendant’s offense qualifies as an enunerated offense in the

QUi del i nes. United States v. Sanchez-Ruedas, 452 F.3d 409, 412

(5th Gr. 2006) (“commn-sense approach” requires a determ nation

of the generic and contenporary nmeani ng); see also United States v.

| zaqui rre-Flores, 405 F.3d 270, 274-75 (5th Cr. 2005). W review

the district court’s interpretation de novo. 1d. at 272.

The Texas statute at issue neets a conmobn sense

definition of “statutory rape.” This statute punishes consensual



sexual intercourse with a child, defined as a person younger than
the age of seventeen. Tex. PenaL CobE 88 22.011(a)(2), (c)(1)

Al var ado- Her nandez’ s prior conviction was based on an i ndictnent
that charged hi mw th havi ng consensual sexual intercourse with a
fourteen-year-old victim sufficient to neet a combn-sense as
wel |l as a generic, contenporary definition of statutory rape.! See

United States v. lLopez-Garcia, 163 F. App’x 306, 307-08 (5th Cir

2006) (unpublished).

This case is distinguishable from United States V.

Luci ano- Rodri quez, 442 F.3d 320 (5th Cr. 2006), reh’g en banc

deni ed, 2006 W. 2235104 (5th Cr. Aug. 3, 2006), in which we held
t hat because Tex. PenaL Cooe § 22.011(a) (1) defines sexual assault to
i ncl ude those of fenses where “assent is rendered a legal nullity by
the statute,” a conviction under subsection (a)(l) is not a
forcible sex offense and thus not a crime of violence. Luciano-
Rodri guez involved a prior conviction under subsection (a)(1) of
the statute, which prohibits intentional or know ng sexual
penetration “w thout the consent” of the other person. By
contrast, this case involves a prior conviction under subsection

(a)(2), which prohibits intentional or know ng sexual penetration

! Al beit under a different guideline provision, we have previously
characterized an of fense under Tex. PeENaL CobE § 22.011(a)(2) as statutory rape.
See United States v. Houston, 364 F.3d 243, 246-48 (5th Cr. 2004) (declining
crinme of violence enhancenent because gui deline provision did not have the use
of force as an elenent and did not include statutory rape as an enunerated
of fense) . Unlike the guideline provisionin Houston, the provision at issue in
this case, § 2L1.2, specifically enunerates statutory rape as a crine of
vi ol ence.




regardl ess of consent. Luci ano-Rodriguez controls only those cases

in which the defendant’s prior conviction was under subsection
(a) (1) because the victims consent is relevant only under that

subsection. Moreover, the holding in Luciano-Rodriguez went only

to the i ssue whet her an of fense under subsection (a)(1) fit within
t he enuner at ed of fense of “forcible sex offenses.” The issue here,
however, 1is whether Alvarado-Hernandez’'s prior offense under
subsection (a)(2) constitutes the enunerated offense of “statutory
rape.”

Al var ado- Her nandez’ s pri or convi cti on under TeEX. PENAL CoDE
88 22.011(a)(2) was for a crine of violence. The defendant’s
attenpt to draw distinctions between the Texas statute and the
Model Penal Code is without merit.?

Therefore, we AFFI RMt he sentence i nposed by the district
court.

AFFI RVED.

2 e al so rej ect Al var ado- Her nandez’ s chal | enge to t he
constitutionality of 8 US. C 8 1326(b)’'s treatnment of prior felony and
aggravat ed fel ony convictions as sentencing factors rather than el enents of the
of fense that nust be found by a jury in light of Apprendi v. New Jersey, 530 U S
224, 235 (1998). Alvarado-Hernandez' s constitutional challenge is forecl osed by
Al nendarez-Torres v. United States, 523 U. S. 224, 235 (1998). Although Al varado-
Her nandez contends that Al nendarez-Torres was incorrectly decided and that a
majority of the Suprene Court would overrule Al nendarez-Torres in |ight of
Apprendi, we have repeatedly rejected such argunments on the basis that
Al nendarez-Torres renmains binding. See United States v. Garza-Lopez, 410 F.3d
268, 276 (5th CGr. 2005), cert. denied, 126 S. C. 298 (2005). Al var ado-
Her nandez properly concedes that his argument is foreclosed in I|ight of
Al nendarez-Torres and circuit precedent, but heraises it hereto preserveit for
further review







