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Petitioner appeals the Board of I nmm gration Appeals’ reversal
of an Immgration Judge’'s decision to termnate renpbva
proceedi ngs, contending that his conviction of aiding and abetting
bank fraud was not an aggravated felony because it did not
“invol ve” fraud or deceit and the denonstrated | oss did not exceed
$10,000. He also contends that the BIA may not enter an order of
renoval in the first instance, but nust remand to the |J. e
dismss in part and remand in part.

I
Etetim David Janes, a citizen and native of N geria, was

admtted to the United States as a noni mm grant in January 1986; he



obt ai ned | awful permanent resident status in Septenber 1987. In
March 2000, Janmes pleaded guilty to one count of aiding and
abetting bank fraud,! involving a transaction with a credit union
in the amount of $9,500. The judgnment of conviction ordered Janes
to serve a 24-nonth sentence and to pay restitution in the anmount
of $129, 066. 60.

In October 2001, as a result of Janes’'s conviction, the
| nmigration and Naturalization Service? filed a notice to appear
chargi ng Janes with deportability as an aggravated felon.® The INS
charged that Janes’s prior conviction constituted a crine involving
“fraud or deceit,” where the loss to the victin(s) exceeded
$10, 000.4 Janes contested the applicability of both aggravated
felony el enents. Alternatively, Janmes asserted that he was
eligible for relief fromrenoval.

The 1J determ ned that James’s offense nmet the first el enent
of 8 1101(a)(43)(M (i), as the statute requires only that the
of fense involve fraud or deceit, not that the conviction actually
i nclude fraud or deceit. However, refusing to consider the anount

of restitution, the |IJ agreed with Janmes that the INS had failed to

! See 18 U. S.C. 88 2 and 1344.

2 The INS has since been abolished and its functions transferred to the
Departnment of Honeland Security. For consistency, we refer to the rel evant
agency as the INS.

5 8 USC & 1227(a)(2) (A (iii).

4 8 USC § 1101(a)(43)(M(i).



denonstrate that the loss to the victinms exceeded $10, 000, since he
pl eaded guilty to a single count of only $9, 500. Thus, the 1J
term nated renoval proceedi ngs agai nst Janes.

The governnent appeal ed, arguing, as it had before the 1J,
that the restituti on anobunt constituted the proper neasure of |oss
to the victinm(s). Janes reasserted that aiding and abetting bank
fraud does not necessarily involve fraud or deceit and contended
that the 1J otherwse had ruled correctly. The BIA affirmed the
|J's decision regarding the fraud elenment of the felony but
reversed the 1J’s calculation of the | oss, using instead the anount

of restitution. The BIA ordered Janes renoved to Nigeria.

|1
Pursuant to 8 U S.C. 1252(a), Janes urges our review of the
Bl A deci sion. The governnent noved for dism ssal of the appeal for
want of jurisdiction.?® W now determ ne whether we have
jurisdiction to entertain Janes’s request for review of the BIA s
removal order.
We lack jurisdiction where a petitioner is found deportable

for having committed an aggravated felony.?® However, Janes

5 W carried the governnent’s nmotion with the case slated for oral
ar gunent .

6 8 U S C 81252(a)(2)(C (providing, in relevant part, that "no court
shal | have jurisdictionto reviewany final order of renoval agai nst an alien who
is renovable by reason of having comritted a crinmnal offense covered in
section...1227(a)(2)(A)(iii)...of this title"); 8 U S C § 1227(a)(2)(A)(iii)
(providing that "any alien who is convicted of an aggravated felony at any tine
after adm ssion is deportable”); see also Orari v. Gonzales, 419 F.3d 303, 307
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di sputes that his offense qualifies as such; we retain jurisdiction
to examne and decide the jurisdictional question, |limted to
whet her the charged crime constitutes an aggravated felony.’
Addi tional Iy, Janes argues that we have i ndependent jurisdictionto
address whether the BIA acted ultra vires in ordering renoval. W

di scuss each jurisdictional argunent in turn.

11

We first address whether the BIA erred in ruling that Janes’s
prior conviction for aiding and abetting bank fraud constitutes an
aggravat ed fel ony.

Eight U S.C. 8§ 1101(a)(43)(M (i) defines an aggravated fel ony
as an offense that “involves fraud or deceit in which the loss to
the victimor victinms exceeds $10,000.” The statute specifically
i ncl udes convictions based on attenpt and conspiracy but does not
nention aiding and abetting.® Janmes argues that since he pl eaded
guilty to aiding and abetting bank fraud rather than to bank fraud
or to attenpted bank fraud, his offense does not necessarily
i nvol ve fraud. Additionally, he argues that the prior offense does

not nmeet the statutory floor of loss to the victims)—$10, 000

n.7 (5th Gr. 2005).

” Pichardo v. INS, 104 F.3d 756, 758 (5th Cr. 1997); Okoro v. INS, 125
F.3d 920, 925 n.10 (5th G r. 1997); Bal ogun v. Ashcroft, 270 F.3d 274, 278 (5th
Cr. 2001); Smalley v. Ashcroft, 354 F.3d 332, 335 (5th Cr. 2003).

8 See 8 U S.C. § 1101(a)(43)(V).
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Therefore, he contends that the BIA erred in reversing the 1J's
determ nation that Janmes’s offense did not qualify as an aggravated
f el ony.
A

The 1J, interpreting the word “involve” expansively, found
that aiding and abetting bank fraud constitutes a crine that
i nvol ves fraud or deceit under 8§ 1101(a)(43)(M(i).° W “‘accord[]
substantial deference to the BIA's interpretation of the INA
itself and definitions of phrases within it,” and, then, conduct
a de novo review of “whether the particular statute that the prior
conviction is under falls within the relevant INA definition.”
“I'nvol ves” requires that the offense “necessarily entails the
“involved" behavior.”!? W recognize that “[w hether an offense
“involves’ fraud is a broader question than whether it constitutes

fraud.”®® “Fraud” and “deceit” retain their commonly understood

® Since the BIA adopted the opinion of the 1J with respect to the
determ nation that James’s prior conviction involved fraud or deceit, we review
the 1J’s opinion. See Li v. Gonzal es, 420 F. 3d 500, 506 (5th G r. 2005) (stating
that we review “only an order of the BIA ..unless the 1J' s decision has sone
i npact on the Bl A's deci sion”), vacated on other grounds, 429 F.3d 1153 (5th Gr.
2005) .

10 See Omari, 419 F.3d at 306.
nood.

12 1d. at 307; see also Valansi v. Ashcroft, 278 F.3d 203, 210 (3rd Cr.
2002) (“[T] he use of the word ‘invol ves’ expands the scope of § 1101(a)(43)(M (i)
to include offenses that have, at |east as one elenent, fraud or deceit.”).

B Omari, 419 F.3d at 309 n.11.



| egal nmeani ngs. *

I n determ ni ng whet her an offense qualifies as an aggravated
fel ony under the I NA, we enpl oy a categorical approach and | ook “at
t he statute under which the alien was convicted rather than at the
particul ar underlying facts.”® Thus, we ask whether the offense
of aiding and abetting bank fraud necessarily entails, or has as at
| east one elenent, fraud or deceit.?®

Turning first to the statute at issue, 8 2 provides:

(a) Whoever commits an offense against the United
States or aids, abets, counsels, commands, induces
or procures its conmssion, is punishable as a
principal ;

(b) Whoever wllfully causes an act to be done
which if directly perfornmed by hi mor anot her woul d
be an offense against the United States, is
puni shabl e as a principal.?

“To be convicted of aiding and abetting, the defendant nust have

(1) associated with a crimnal venture, (2) participated in the

venture, and (3) sought by action to make the venture successful.”18

4 1d at 307. (citing Valansi, 278 F.3d at 209). Black's Law Dictionary
defines "fraud" as "a knowi ng msrepresentation of the truth or conceal nent of
a material fact to induce another to act to his or her detrinment," and "deceit"
as "the act of intentionally giving a false inpression." BLACK S LAWDI CTI ONARY
413, 670 (7th ed. 1999).

5 ]d.

6 An exception to the categorical approach exists “when a statute is
divisible into discrete subsections, violations of one or nmore of which would
neet the criterion at issue.” Id. at 308. “If a statute is divisible, we |ook
to the record of conviction to determnm ne whether the conviction was necessarily
for a particul ar subsection of that statute that neets the criterion (here, that
of involving fraud or deceit).” Id.

7 18 U S.C. § 2.

8 United States v. Lonbardi, 138 F.3d 559, 561 (5th Gr. 1998).
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“Associ ati on neans that the defendant shared in the crimnal intent
of the principal.”?® “Participation neans that the defendant
engaged in sone affirmative conduct designed to aid the venture.”?°
Thus, Janmes’s conviction under 8 2 and 8 1344 necessarily entail ed
the crimnal intent to see bank fraud commtted, sonme affirmative
conduct designed to aid the bank fraud, and his seeking, by his own
action, to nmake the bank fraud successful.
Section 1344 crimnalizes as bank fraud:
know ngly execut[ing], or attenpt[ing] to execute,
a schenme or artifice—
(1) to defraud a financial institution; or
(2) to obtain any of the noneys, funds, credits,
assets, securities, or other property owned by, or
under the custody or control of, a financial
institution, by neans of false or fraudul ent
pretenses, representations, or prom ses.
The plain | anguage of 8§ 1344, therefore, provides that a violation
of either subsection necessarily entails fraud or deceit.?
Janes argues that the exclusion of aiding and abetting

of fenses fromthe statutory framework “conpels the concl usion that

convictions under 18 U S.C. § 2 are not included in the aggravated

9 United States v. Sorrells, 145 F.3d 744, 753 (5th Gr. 1998).
20 1d.

21 Although we recogni ze an exception to the categorical approach, the
exception only applies when violation of one or nore discrete subsections of a
statute al so would not neet the criterion at issue. See Omari, 419 F.3d at 308-
09. Therefore, § 1344 is not divisible such that one may | ook beyond the statute
itself to determ ne whether an offense conports with the first elenent of §
1101(a)(43) (M (i) because both of § 1344's subsections necessarily entail fraud
or deceit. Chang v. INS, 307 F.3d 1185, 1189 (9th G r. 2002). Janes admits as
much.



felony definition.”??2 Janes al so contends that as the aiding and
abetting offense does not have as one of its elenents fraud or
deceit, it cannot constitute an aggravated felony under the INA
Janes further argues that aiding and abetting bank fraud requires
only the requisite crimnal intent, a desire to see the bank fraud
succeed, and sone affirmative conduct designed to aid the venture,
conduct that nmay not necessarily entail fraud or deceit.?
Therefore, Janes avers that the categorical approach results in the
concl usion that Janes was not convicted of a crine involving fraud
or deceit because, on the statute's face, it remai ns unknown if he
engaged in fraudul ent or deceitful conduct. W are not persuaded.

Al of Janes’s contentions are susceptible to the sane fl aw
“Significantly, ‘the aiding and abetting statute, 18 U S.C. § 2,
does not define a separate crine,’” but rather provides another
neans of convicting someone of the underlying offense.”? Thus, the

IJ did not err in ruling that aiding and abetting bank fraud

22 See Thomas v. Goetznmann, 337 F.3d 489, 499 (5th Cr. 2003) (stating the
principle of statutory construction that “the expression of one thing inplies the
excl usion of another”).

2 See United States v. Mrrrow, 177 F.3d 272 (5th Cr. 1999) (uphol ding
a conviction for aiding and abetting bank fraud even t hough t he defendant never
caused false or fraudulent docunentation to be submitted to the financial
institution); cf. Omari, 419 F.3d at 309 n.12 (“Al though sone, but not all, of
the "overt acts" alleged in the indictnment do involve fraud, Omari could be
guilty of conspiracy whether or not such fraud involving overt acts were
conmitted, since under 18 U . S.C. 8 371 there needs be only one overt act by one
of the conspirators. Orari's guilty plea to Count One therefore does not
necessarily constitute an adm ssion to any particul ar one or nore of the all eged
overt acts.”).

24 Sorrells, 145 F.3d at 752. See Londono-Gonez v. INS, 699 F.2d 475, 476
(9th CGr. 1983) (distinguishing aiding/abetting fromm sprision).
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i nvol ves fraud or deceit because 8 1344, the underlying offense,
necessarily invol ves fraud.
B

Second, Janes argues that, by |ooking beyond the count to
which he pleaded guilty, the BIA erred in overturning the 1J's
determ nation that the amount of loss to the victins was | ess than
$10, 000.2° Since aiding and abetting bank fraud does not itself
define a nonetary threshold, we |ook beyond the statute? to the
record of conviction.? Accordingly, the |IJ reasoned that since the
count to which Janes pleaded guilty involved fraudul ently causing
a wire transfer in the amunt of $9,5000, the crime did not

constitute an aggravated felony requiring the loss to exceed

25 See Chang, 307 F.3d at 1185-92 (stating that “[t]o adopt the
governnent’ s approach woul d di vorce the $10, 000 requirenent fromthe conviction
requirenent, see 8 U S.C § 1227(a)(2)(A(iii) (providing that an alien is
deportabl e ‘who i s convicted of an aggravated felony’ (enphasis added), because
rel evant conduct for sentencing purposes need not be admitted, charged in the
indictment, or proven to a jury, in order to be used to inpose a restitution
order...").

26 Singh v. Ashcroft, 383 F.3d 144, 159-61 (3d Cr. 2004) (“We turn now
to the cases in which we did not confine ourselves to the fornmal categorica
approach of  Taylor. Al three such cases...concerned 8 U S.C )
1101(a)(43)(M(i).... Inall three cases, the relevant crimnal statute did not
include a ‘loss greater than $ 10,000 element. Yet in these cases we expressly
rested our hol ding on the underlying facts about the anount of | oss involved...
In the case of the enunerating statute, a departure fromthe fornal categorica
approach seens warranted when the terms of the statute invite inquiry into the
facts underlying the conviction at issue. The qualifier “in which the loss to
the victimor victinms exceeds $10,000" is the prototypical exanple-it expresses
such a specificity of fact that it al nost begs an adjudicator to exam ne the
facts at issue.”(internal citations onmtted)).

27 For guilty-plea convictions, the record of conviction includes “the
‘chargi ng docunment, witten plea agreenent, transcript of the plea colloquy, and
any explicit finding by the trial judge to which the defendant assented.’”
Omari, 419 F.3d at 308 (quoting Shepard v. United States, 125 S.Ct. 1254, 1265
(2005)). The plea agreenent and the transcript of the plea colloquy are not part
of the present record and are, therefore, not before us. See id.

9



$10, 000. 8

The BIA vacated the 1J's order after concluding that the
anmount of restitution James owed—based on conduct included in the
i ndictrment,? PSR, % and judgnent of conviction®—onstituted the
proper anount to use in determning the anmount of |oss to the
victinms.® Citing Khalayleh v. INS,* the BIA reasoned that the
anmount of | oss should be cal cul ated based on “the total |oss from
an entire fraudulent schene,” and the restitution amount “rel ates
directly to the | osses suffered by various financial institutions

resulting from[Janes’'s] fraudul ent check witing schene.”3

28 The |J was primarily concerned with the differences in burden of proof;
restitution anounts are decided based on a preponderance of the evidence,
whereas, a deportability determ nation requires clear and convinci ng evi dence.
The 1J refused to look beyond the conviction for $9,500 and determ ne the
propriety of the restitution anmount.

2 The indictment charges a schene of aiding and abetting bank fraud, with
three counts totaling $36, 450.

30 The PSR details a total “intended | oss” of $186, 470.

31 In the judgnment of conviction, the district court ordered Janes to pay
$129,066.60 in restitution. See Karavolos v. Ashcroft, 95 F. App’' x 397, 398 (3d
Cr. 2004) (unpublished) (“W do not have to reach the question of whether the
amount of |oss set forth in the PSR was properly consi dered because the judgnent
of conviction, admitted by the |J, establishes the requisite |oss by ordering
that petitioner pay restitution of $ 60, 800.... Because the judgment of
conviction, even without the PSR sufficiently establishes that petitioner's
of fense involved a | oss in excess of $ 10,000 and was an aggravated felony, we
will dismiss the petition for lack of jurisdiction.”).

82 Janmes objected to the nmethod of calculating the restitution ampunt in
the PSR during the underlying sentencing hearing.

33 287 F.3d 978 (10th Gr. 2002).

3 See also Ferreira v. Ashcroft, 390 F.3d 1091, 1098 (9th Cir. 2004)
(Expl aining that, though “the ternms "restitution" and "loss to the victini are
not necessarily interchangeable,” there is no “rule that inmmgration judges may
not look to a restitution order to determne an anount of loss to a victim
Rather...a restitution order does not establish the amount of |oss when it
directly contradicts the anpunt of loss specified in a plea agreenent or

10



I n Khal ayl eh, the alien was indicted on four counts of bank
fraud, stemmng from a check-kiting schene in violation of 18
US C § 1344(1).% Each of the indictment’s four counts
i ncor por at ed | anguage al | eging a schene by the alien to defraud two
Col orado banks by depositing bad checks drawn on ot her accounts,
depositing theminto the two Col orado bank accounts, and, then
writing several checks for his personal use—four of which forned
the bases for the four counts with which the alien was charged. 3¢
The alien pleaded guilty to one count of the indictnment which
listed a check in the amount of $9,308.3% Inportantly, in the plea,
the alien agreed “to pay restitution in the anount of ‘actua
|l oss,” to be determned by the court at sentencing—= which the
court determned to be $24, 324.03. %8

The Tenth Crcuit determ ned that since the counts with which
the alien was charged did not allege discrete instances of fraud
i nvol ving only one check, but rather alleged a schene to defraud
that involved nunerous checks, the total anount of all of the

checks resulted in the proper anmount of loss to the victins for the

indictrment.”).

3% 287 F.3d at 979.

% 1d.
7 1d.
% 1d.
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pur poses of § 1101(a)(43)(M(i).%* In the instant case, simlar to
Khal ayl eh, Janes’s indictnent alleges a schene to defraud, and
neither party suggests that the plea agreenent defines the anount
of actual loss by either limting the loss to count one or
expanding the loss to the restitution anpunt.

Addi tionally, Janmes attacks the predicate of the restitution
order — the PSR He reurges his objection to the PSR which
allegedly shows the anmount of restitution ordered did not
constitute the actual |oss but, rather, represented the broader
“intended | oss.”% Janes argues that the evidence of intended | oss,
which inflated the anmount of restitution was, in part, based on
outdated handwitten wire transfer requests and counterfeit checks

found in his car. This contention is specious. The PSR docunents

% ]d. at 980. In dicta, the court noted that if the alien had been
charged with four discrete acts of fraud, rather then a schene to defraud,
regardl ess that he agreed to pay a greater anopunt of restitution than the check
in the count to which he pleaded guilty, the court’s inquiry may have been
limted to the amount of the check in that one count. 1d.; see Chang, 307 F.3d
at 1185-92 (finding the loss not to reach $10, 000 because the plea stated that
the alien and the government agreed that the offense entailed “a loss to the
victimof $605.30,” despite other counts of bank fraud for which the proceeds,
in total, exceeded the statutory bar); see also Knutsen v. Gonzales, 429 F.3d
733, 737 (7th G r. 2005) (distinguishing Khal ayl eh on the grounds that all of the
counts there were |inked by a conmon schene).

40 Though citing Chang, Janes does not contend that the plea agreenent
| anguage simlarly limted the anpbunt of actual loss to the $9, 500.

41 James points to the probation officer’s response to Janes’s objection
to the amount of restitution in which the officer characterized the |oss as
“intended.” Janes also cites a Second G rcuit opinion concerning the amount of
| oss under § 1101(a)(43)(V); it is inapposite. In Mng LamSui v. INS, 250 F.3d
105 (2d Cir. 2001), the alien had been charged with and convicted of possession
of counterfeit traveler’'s checks; by distinguishing “attenpted [oss” from
“intended | oss,” the court held that the required | oss to the victi mwas not net
because an attenpted | oss requires both intent and an overt step—the latter of
whi ch was | acking with nmere possession).

12



an intended | oss totaling nore than $186,470. CQut of an abundance
of caution, the evidence of expired transfer requests for $50, 000
was not included this anount. Moreover, the restitution anmount
accounts only for executed fraudul ent transfers—actual |osses to
First Flight Federal Credit Union, China Trust Bank, and First
Community Credit Union— and well exceeds the $10,000 statutory
floor.

Janes’s conviction satisfies the requirenents of 8
1101(a)(43) (M (i), and we, therefore, lack jurisdiction to grant

review of the renoval decision on this ground.

|V

Janes argues that independent jurisdiction exists to consider
the alternative question of whether the BIA can order Petitioner
renmoved in the first instance —w thout remandi ng the case to the
IJ for further proceedings and without addressing relief from
renmoval . Janes avers that if the BIA acted ultra vires in ordering
him renoved, jurisdiction exists to assess the validity of the
renoval order even if the "aggravated felony” conclusion renmains
intact.* W retain jurisdiction over substantial constitutiona

clains or questions of law, even in cases involving orders of

42 Though briefed, Petitioner did not raise this issue in his petition for
review. A petition for review froman agency deci sion nust contain the nanes of
the Petitioner and of the Respondent and nmust specify the order to be revi ewed.
FED. R. APP. P. 15(a)(2). A petitioner need not list all of the argunments to be
nmade. See id. Janes briefed the issue; it is not abandoned. Cf. Saodjede v.
Ashcroft, 324 F.3d 830, 833 (5th Gr. 2003).

13



renoval otherwise renoved from our consideration by the
“jurisdiction stripping” provisions of I NA 8242(a)(2).4%

The governnent responds, arguing that Janes failed to exhaust
his claimin the adm nistrative proceedi ngs* and cont endi ng that
the failure to raise the issue before the BIA or in a notion to
reopen precludes our exercising jurisdiction. Specifically, the
gover nment contends that Janes forfeited his argunent because he
had sufficient opportunity to respond to the governnent’s explicit
request that the Bl A order renoval .* The governnent further argues
that the error was nerely procedural and fully correctable by the
BIA % if presented with the objection, the Bl A could have renanded
so that the IJ could enter the order of renoval, obviating any
concern. W are not persuaded that adequate notice existed, such

that James should have anticipated and, thus, forfeited his

43 Del gado- Reynua v. GConzales, 450 F.3d 596, 600 (5th G r. 2006)
(concl uding that petitioner’s challenge to BIA's entry of a renoval order in the
first instance was a question of |aw over which this court has jurisdiction).

4 “A court may review a final order of renpbval only if the alien has
exhausted all adm nistrative renedies available to the alien as of right.” 8
U S . C 8§ 1252(d)(1).

4 |In Noriega-Lopez v. Ashcroft, the Ninth Grcuit found that petitioner
had exhausted his adm nistrative renedi es where the governnent requested renmand
and the BIA issued the order of renoval ab initio. 335 F.3d 874, 880-81 (9th
Cr. 2003) (holding that the Bl A could not enter an order of renmoval in the first
i nstance). This factual difference does not bear on the ultinmate question in the
instant matter. Mreover, the court in Noriega-Lopez al so was persuaded t hat the
petitioner had exhausted his adm ni strative renedi es because he was not obligated
to file a notion to reopen; the court did not rely solely on the fact that the
governnent had requested renmand.

4 See Roy v. Ashcroft, 389 F.3d 132, 137 (5th Gr. 2004) (“dains of due

process viol ations, except for procedural errors that are correctabl e by the Bl A,
are generally not subject to the exhaustion requirenent.”).

14



argunent by not raising it before the BIA prior to the ruling which
created the alleged error. The governnment only requested in
passing that the BIA order renoval, wth no discussion of the
nerits of the request.*” Al so, we have held that a notion to reopen
is not a renedy available by right: “generally a notion to reopen
is not required to exhaust admnistrative renedies under [the
Act].”*® Janes did not fail to exhaust his adm nistrative renedi es,
and we find the issue here anenable to our consideration.

Janes argues that the Bl Al acked statutory authority to order
hi m renoved, rendering the order a legal nullity, such that not
addressing the issue would substantiate a void renoval order.*°
Citing the Ninth Circuit case, Noriega-Lopez,> Janes argues that
no final order of renoval yet exists to affirm In two recent
cases, we addressed a rel ated circunstance i n which the Bl A ordered

renmoval, reversing the 1J, after the IJ had found the alien

47 In the conclusion of its brief before the BIA the governnment stated:
“Based on the foregoing, the Service requests that the Board reverse the deci sion
of the IJ and order that the respondent be renoved fromthe United States to
Ni geria.”

48 Goonsuwan v. Ashcroft, 252 F.3d 383, 386 (5th Cr. 2001); see also
Nori ega- Lopez v. Ashcroft 335 F.3d 874, 881 (9th Cir. 2003) (stating that “[t]he
INS's contention that [the habeas petitioner] was obliged to file a notion to
reopen or reconsider before seeking review of the BIA's order of renoval is
erroneous”).

4  Janes also alleges a due process violation, which we do not address
because the Bl A nust remand.

¢ 335 F.3d at 882-85 (holding that the BIA lacks authority to enter
orders of renoval and is obligated to remand every case wherein it overturns the
IJ’s deternmination that an alien is not renovable so that the 1J can issue the
order of renoval).

15



deportabl e but subsequently granted relief fromrenoval .% W held
that, where the BIA reverses an | J’'s grant of discretionary relief
and gives effect to the IJ's original renoval order, the BIA has
nmerely effected the original renoval order. W explicitly
di stingui shed Reyes-Sanchez from Noriega-Lopez, |eaving open the
question of whether the BIA may order renoval when the |J never
ruled on deportability in the first instance. Li kewi se, our
opi nion in Del gado- Reyuna depends on this sane distinction.>?

We now adopt the reasoning of the Ninth Crcuit, as stated in
section Il B of Noriega-Lopez. Wth the exception of a provision
allowing the Attorney General to order certain aliens renoved, the
statutory framework of the I NA conveys that only an | J may enter an
order of renoval in the first instance:

An immgration judge shall conduct proceedings for
deciding the inadmssibility or deportability of an

st Del gado- Reynua v. Gonzales, 450 F.3d 596, 600 (5th G r. 2006)
(rejecting the Ninth Grcuit’s position in Mlina-Camacho v. Ashcroft, 393 F.3d
937 (9th Cir. 2004), that the BIA cannot order renoval even where an 1|J
determines than an alien is deportable but, thereafter, grants relief from
renmoval ); Reyes-Sanchez v. Conzal es, 160 Fed. Appx. 342, 344 (5th Cir. 2005)
(unpublished) (stating “[ulnlike the IJ in Noriega-Lopez, the IJ here had al r eady
found [petitioner] renovable”).

52 The Eighth Grcuit also reached the sane concl usion, disagreeing with
the Nnth Circuit in this related, yet distinct, situation. Conpare Mlina-
Camacho, 393 F. 3d at 937 wi th Sol ano- Chi cas v. Gonzal es, 440 F. 3d 1050, 1054 (8th
Cr. 2006) (holding that “where the BIA reverses the 1J's order granting
cancel | ation of renoval, the BIA in essence, gives effect to the |J's order of
removability, for the Bl A decision elinmnates the i npedinments to renoval”). The
Eighth Crcuit pointedto arecent amendnent in the regul ati ons whi ch states that
the BIA may issue a decision “affirmng or granting to an alien an imigration
status, relief or protection from renoval, or other immgration benefit.”
Sol ano- Chicas, 440 F.3d at 1054 (citing 8 CF.R 8§ 1003.1(d)(6)(i)). Thi s
| anguage, however, does not suggest that the Bl A may order renoval of an alien,
tantanount to a denial of relief that has not been presented to an IJ, and does
not alter our ultimate hol ding here.
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alien.... Unless otherwise specified in this chapter, a

proceedi ng under this section shall be the sole and

excl usi ve procedure for determ ni ng whether an alien may

be...renmoved fromthe United States.

We reject Janes’s contention that he was not convicted of an
aggravated felony and remand the case to the BIA for further
proceedi ngs consistent with this opinion.

DI SM SSED in part and REMANDED in part.

% See 8 U.S.C. § 1229a(a)(1)-(3).
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