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PER CURI AM

Plaintiff-Appellant Jon Anthony Jauch was injured while
working as a seaman aboard a vessel owned and operated by
Def endant - Appel | ee Nautical Services, Inc. (“Nautical”). Jauch
sued Nautical in federal court seeking maintenance and cure under
general maritinme |aw and damages under the Jones Act. After a
bench trial, the district court (1) denied Jauch’s demand for

mai nt enance and cure, (2) found Nautical and Jauch equally at fault

" District Judge for the Western District of Texas, sitting by
desi gnati on.



for the accident, (3) awarded Jauch general and speci al damages,
and (4) deni ed Jauch prejudgnent interest. Jauch contends that the
district court erred in (1) denying himnmai ntenance and cure, (2)
finding hi m50%at fault for the accident, (3) awarding himonly a
portion of the past nedical expenses that he sought, and (4)
denying him prejudgnent interest. In its cross-appeal, Nautica
contends that the district court erred in finding it 50%at fault
and awardi ng Jauch any danages for nedical expenses. W concl ude
that the district court did not err in denying Jauch mai ntenance
and cure or apportioning fault equally between the parties;
however, the district court failed to provide sufficiently specific
reasons to allow us to review its award of past nedical expenses
and its denial of prejudgnent interest. Thus, we affirm the
district court’s order denying nmaintenance and cure and
apportioning fault, vacate its award of past nedi cal expenses and
its denial of prejudgnent interest, and remand to allow the
district court to consider those clains further and to provi de nore
detailed analysis and reasons for its original decisions or any
others that it may reach on renand.
.  FACTS & PROCEEDI NGS

In October 1999, Nautical hired Jauch through a |abor
supplier, Crew Services, Inc., to work as a deckhand on its
oceangoing tug, the MV LA MADONNA. In connection with his

enpl oynent application, Jauch was required to undergo a physical



exam nation and conplete a nedical history questionnaire. On that
questionnaire, Jauch indi cated that he had never had back, neck, or
spine trouble or received chiropractic treatnent. |In fact, Jauch
had i njured his back several tinmes, nost recently in a work-rel ated
i ncident six nonths earlier, after which he sought treatnment from
both an orthopedist and a chiropractor and filed a workers’

conpensation claim Jauch also denied ever having any nenta

heal th i ssues despite his | engthy history of psychiatric treatnent.

The physician that conducted Jauch’s pre-enpl oynent physi cal
exam nation testified that, had Jauch responded truthfully to the
medi cal history questionnaire, he would not have been cleared to
work until he provided docunentation of his earlier injuries and
addi tional evaluation was conduct ed. An operations manager for
Nautical also testified that Crew Services typically notifies
Nautical if a potential enployee has disclosed a history of
physi cal or nmental problens, at which point Nautical investigates
further before hiring the applicant.

Havi ng no reason to doubt Jauch’'s fitness for service, Crew
Services cleared him to join the crew of the MV LA MADONNA
i mredi ately after he conpl eted his physical exam nation. One week
| ater, Jauch was injured while assisting the tug’'s captain and two
other crew nenbers nove the vessel’s johnboat ashore for
mai nt enance. The johnboat was | ashed to the rail of the vessel’s
second deck and had to be lowered to the first deck before being
nmoved. Jauch was not specifically instructed as to the proper
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procedure for lowering the johnboat but attenpted to follow the
captain’s lead. He and the captain rel eased the |ines securing the
j ohnboat on the second deck while the other crew nenbers stood on
the first deck waiting to take the boat, which weighed | ess than
one hundred pounds. At sone point, the line Jauch was hol ding
slipped, and he was pulled forward by the weight of the boat,
injuring his back. Despite reporting sone pain shortly after the
i ncident, Jauch continued to work that day and even did sone
wei ghtlifting that afternoon.

In the days foll ow ng the acci dent, Jauch’s pai n worsened, and
he began to seek nedical care. Nautical arranged for Jauch to see
an orthopedist who diagnosed and treated his injury as a
| unbosacral strain. After that orthopedist discharged him as
havi ng reached maxi mum nedi cal inprovenent, Jauch continued to
conpl ai n of back pain. He sought care froma series of doctors and
eventual | y underwent |unbar disc fusion surgery in May of 2002.

Jauch filed suit against Nautical in April 2001 in the Eastern
District of Louisiana, asserting clains for maintenance and cure
under general maritinme |law and for danages under the Jones Act.!?
A bench trial was conducted in April 2003, and the court rendered
a judgrment in favor of Jauch, awarding him $61, 828.84 for past

nmedi cal expenses, $10,000 for future nmedi cal expenses, $44,619. 24

! Jauch also sought damages for breach of the warranty of
seawort hi ness under general maritine | aw, but that clai mwas denied
and is not at issue in this appeal.

4



for past wage |oss, $16,094.08 for future wage |oss, and $250, 000
for general damages. The district court apportioned fault equally

bet ween Jauch and Nauti cal and declined to award Jauch prejudgnent

i nterest. Accordingly, Nautical was ordered to pay Jauch
$191, 271. 08.

1. ANALYSIS
A | ssues on Appeal

Jauch contends that the district court erred in four ways:
(1) msapplying the MCorpen rule? to deny his claim for
mai nt enance and cure benefits, (2) finding that his failure to take
proper care in lowering the johnboat rendered hi m50%at fault for
the accident, (3) awarding him only $61,828.84 for past nedica
expenses when he submitted bills at trial totaling $85,165.12, and
(4) denying himprejudgnent interest absent a finding of “peculiar
circunstances” justifying its denial.

Nauti cal cross-appeals, contending that the district court
erred infinding it 50%at fault and awar di ng Jauch any danages for

medi cal expenses after having denied his claimfor cure.

B. Di scussi on
1. Mai nt enance and Cure
a. St andard of Revi ew

2 McCorpen v. Cent. Gulf S.S. Corp., 396 F.2d 547 (5th Cir.
1968) (di scussed fully infra).




In addressing a district court’s decision to deny or award
mai nt enance and cure paynents, we reviewits findings of fact for
clear error and its conclusions of |aw de novo.?3

b. Appl i cabl e Law

Mai nt enance and cure is a contractual form of conpensation
af forded by the general maritinme awto seanen who fall ill or are
infjured while in the service of a vessel.* The vessel owner’s
obligation to provide this conpensation does not depend on any
determ nation of fault, but rather is treated as an inplied termof
any contract for maritime enploynent.?® A seaman nmay recover
mai nt enance and cure even for injuries or illnesses pre-existing
the seaman’s enploynent unless that seaman knowingly or
fraudul ently concealed his condition fromthe vessel owner at the
time he was enpl oyed. ©

I n cases i nvol vi ng pre-exi sting conditions, courts distinguish
bet ween nondi scl osure and conceal ment. |f a vessel owner does not
requi re a pre-enpl oynent nedi cal exam nation or interview, a seaman
must di scl ose his condition “when in [the seanman’ s] own opi ni on the

shi powner woul d consider it a matter of inportance.”’ 1f, however,

w

Silmon v. Can Do Il, Inc., 89 F.3d 240, 242 (5th Gr. 1996).

4 McCorpen, 396 F.2d at 548.
°ld.

°ld.

7 |d. at 548-49.



the vessel owner does require the seaman to submt to nedica
exam nation as part of its hiring process, a seaman who
m srepresents or conceal s any material nedical facts, disclosure of

which is plainly desired, risks forfeiture of his maintenance and

cure benefits.® Conceal nent of one’s condition will not preclude
recovery of maintenance and cure under all circunstances. The
conceal nent defense will only prevail if the vessel owner can show

that (1) the claimant intentionally msrepresented or conceal ed
medi cal facts; (2) the non-disclosed facts were material to the
enpl oyer's decision to hire the claimant; and (3) a connection
exi sts between the withheld informati on and the injury conpl ai ned
of inthe lawsuit.® |If the vessel owner would have enpl oyed the
seaman even had the requested disclosure been made, conceal nent
w Il not bar the seaman’s recovery of nmi ntenance and cure.
C. Concl usi on

In this case, Nautical has clearly net the MCorpen test.
Jauch was required to undergo a physical exam nation and conpl ete
a nedi cal questionnaire specifically designedtoelicit information
about past injuries or health problens. Jauch conceal ed nunerous
i nstances of back injury and nental health problens, disclosure of

whi ch would have either prevented his enploynent, or at |east

8 1d. at 549.

° Brown v. Parker Drilling Ofshore Corp., 410 F.3d 166, 171
(5th Cr. 2005).




delayed it, preventing his having been present on the MV LA
MADONNA at the tinme of the accident. Past instances of back
injury, sonme severe enough to require extensive treatnent, are
certainly facts material to Nautical’s decision to hire Jauch as a
deckhand, and the injury Jauch suffered is virtually identical to
the non-disclosed injuries. The district court’s application of
the McCorpen rule to bar Jauch’s recovery of maintenance and cure

in this case is unassail abl e.

2. Apportionnent of Fault

a. Standard of Revi ew
W review a district court’s finding of negligence and
apportionnent of fault for clear error. The clear error standard
precludes reversal of a district court's findings unless we are
“l'eft wwth the definite and firmconviction that a m stake has been
comitted. 1!
b. Appl i cabl e Law
Conpar ati ve negligence may apply to reduce a seanman’ s recovery

on a Jones Act claim?? A seaman’s contributory negligence will not

0 Verdinv. C&B Boat Co., 860 F.2d 150, 154 (5th Cr. 1988).

11 Anderson v. City of Bessener, 470 U S. 564, 573 (1985).

2 Mles v. Melrose, 882 F.2d 976, 984 (5th Cr. 1989), aff'd
sub nom Mles v. Apex Marine Corp., 498 U S. 19 (1990).
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bar his recovery, but my reduce the anount of danmages owed

proportionate to his share of fault.?®3

C. Concl usi on
W need not tarry long here. Both Jauch’s appeal and
Nautical’s cross-appeal on this issue nust fail. The district

court had anple evidence to support its conclusion that (1) Jauch
was negligent in failing to remain attentive to his task and
failing to secure his rope while |lowering the johnboat, and (2)
Nautical, through the tug’ s captain, was negligent in failing to
instruct Jauch on the proper procedure for lowering the boat.
Moreover, the district court had the best opportunity to assess the
relative degree of fault that each party should bear for the
occurrence of the accident. Its decision to apportion fault
equal | y between Jauch and Nautical was not clearly erroneous.

3. Medi cal Expenses

a. Standard of Revi ew
A district court's damages award is a finding of fact, which
this court reviews for clear error. The conclusions of [|aw
underlying the award are revi ewed de novo. 1®

b. Nautical’s Cross- Appeal

B 1d.

4 Nat'l Hi spanic Crcus, Inc. v. Rex Trucking, Inc., 414 F. 3d
546, 552 (5th Cir. 2005)

51d.



W first address Nautical’'s contention that, because the
district court denied Jauch’s claim for maintenance and cure, it
erred in awardi ng hi mdamages for past nedical expenses. Nauti cal
suggests that allow ng Jauch to recover damages for past nedical
expenses based on Nautical’s negligence would allow him “to get
t hrough t he back door (special damage award), what he coul d not get
t hrough the front door (cure).” It is well-settled, however, that
“the seaman's right to receive, and the shipowner's duty to pay,
mai nt enance and cure is i ndependent of any ot her source of recovery
for the seaman (e.g., recovery for Jones Act clains).”15
Accordingly, the district court’s denial of Jauch’s claim for
mai nt enance and cure had no legal effect on his entitlenent to
recover Jones Act damages for his past nedical expenses.

C. Conmput ati on of the Award

Jauch contends that the district court erred in awardi ng him
only a portion (%$61,828.84) of the total anount ($85,165.12)1" of
medi cal expenses that he incurred as a result of the accident. 1In
its order, the district court did not explain how it calcul ated

Jauch’ s nedi cal expenses. It appears to have adopted the figure

6 Bertramv. Freeport McMoran, Inc., 35 F.3d 1008, 1013 (5th
Cir. 1994).

7 On appeal, Jauch asserts that as of April 12, 2004, the date
that the parties’ post-trial nmenoranda were filed, he had actually
incurred over $93,000 in nedical bills. Arriving at an exact
figure is not necessary to resolve this appeal, but we will use the
amount listed as the total on the summary of the bills submtted
into evidence at trial.
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proposed by Nautical in its post-trial nenmorandum but it did so
W t hout expressly crediting Nautical’s justifications for
disallowing a portion of the anmpunt Jauch sought. Had Nautica
presented a nore thorough accounting of Jauch’s nedi cal expenses,
we woul d be justified in attributing that calculus to the district
court, just as we woul d have done had Jauch been awarded the ful
anount that he sought w thout coment by the district court.
Nautical’s post-trial nmenorandum however, is insufficient for
this purpose. In it, Nautical nentions two of Jauch’s bills that
it assunes were paid by Nautical, but focuses primarily on the
expenses related to Jauch’s back surgery. Nauti cal argues that
Jauch should only recover the anount that Medicare actually paid
for the surgery because it found no evidence that the surgeon had
attenpted to collect the balance of the bill from Jauch. After
cal cul ating the difference between the two anounts, Nautical sinply
asserts that “the true neasure of plaintiff’s total nedical bills
woul d be $61,828.84.” Even though Nautical’s proffered rationale
may provide an appropriate basis for calculating an award of
medi cal expenses, in this case, the nunbers sinply do not add up.
Merely subtracting (1) the difference in the anmount Medi care paid
for Jauch’s surgery and the anount the surgeon charged, and (2) the
two bills allegedly paid by Nautical from the total anount of
medi cal expenses Jauch sought, does not produce the figure proposed
by Nautical and awarded by the district court. Whet her the
Medi car e- paynent rationale was applied to other bills as well, or

11



sone other anounts were disallowed, is sinply unclear from the
record. Thus, a review of this award for error is not possible.
A further round of briefing and a nore detailed finding by the
district court should resolve this matter easily enough.

4. Pr e- Judgnent | nterest

a. Standard of Revi ew
A district court’s ruling on prejudgnent interest is reviewed
for abuse of discretion.?®®
b. Appl i cabl e Law
Prejudgnment interest is conpensation allowed by |law as
addi tional damages for | ost use of the noney due as damages duri ng
the | apse of tine between the accrual of the claimand the date of
j udgnent . 1° Prejudgnent interest is not available on future
damages.?® Courts have generally recognized that the award of
prejudgnent interest may be appropriate in Jones Act cases tried in
admralty.? Indeed, it is generally accepted that, under maritine

| aw, the award of prejudgnent interest is “well-nigh automatic.”??

18 Cent er Poi nt Enerqy Houston Elec., L.L.C. v. Harris County
Toll Rd. Auth., 436 F.3d 541, 550 (5th Gr. 2006).

19 Kona Tech. Corp. v. S. Pac. Transp. Co., 225 F.3d 595, 613
(5th Gir. 2000).

20 Wllians v. Reading & Bates Drilling Co., 750 F.2d 487, 491
(5th Gir. 1985).

2 Domanque v. Penrod Drilling Co., 748 F.2d 999, 1000 (5th
Cir. 1984).

22 Reel ed Tubing, Inc. v. MV CHAD G 794 F.2d 1026, 1028 (5th
Cir. 1986).
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Such an award, however, has never been actually automatic.?®* As the

Suprene Court noted in The Scotl and, the “all owance of interest on

damages i s not an absolute right. Wether it ought or ought not to
be al |l owed depends upon the circunstances of each case, and rests
very much in the discretion of the tribunal which has to pass upon
the subject . . . .”"2% Particular circunstances will justify a
district court’s denial of prejudgnent interest, chief anong these
being a plaintiff's responsibility for “undue delay in prosecuting
the lawsuit.”2 Qher circunstances nay appropriately be invoked
as warranted by the facts of particul ar cases.
C. Concl usi on

Jauch contends that no peculiar circunstances existed that
woul d warrant the district court’s denial of prejudgnment interest
inthis case. Nautical responds that Jauch was hi nsel f responsi bl e
for any delay in his recovery because he waited a year and a hal f
to file suit and had the trial continued on three separate
occasions. The district court, however, gave no reasons for its
deni al of prejudgnent interest, stating sinply that “the Court

exercises its discretionto not award prejudgnent interest.” Thus,

22 City of MIwaukee v. Cenent Div., Nat. Gypsum Co., 515 U. S.
189, 196 (1995).

24 118 U. S. 507, 518-519 (1886).

25  General Mtors Corp. v. Devex Corp., 461 U.S. 648, 657
(1983).
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we cannot conduct the required review and nust remand for a nore
det ai |l ed anal ysi s. 2°
1. CONCLUSI ON

For these reasons, we (1) AFFIRM the district court’s order
denyi ng Jauch’s claim for maintenance and cure and apportioning
fault equally between Jauch and Nautical, (2) VACATE the award of
past nedi cal expenses and the denial of prejudgnment interest and
REMAND to allowthe district court to consider these clains further
and to provide nore detailed analysis and reasons for such

decisions as it nmay reach.

26 See CenterPoint, 436 F.3d at 550 (district court’s sunmary
deni al of prejudgnent interest and attorney’s fees not reviewable
for abuse of discretion).
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