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Lever Sander Fuentes-Salgado was convicted after a
stipulated bench trial of illegal reentry after deportation in
violation of 8 U S C § 1326 and was sentenced to sixty-three
mont hs of inprisonnment and three years of supervised rel ease. He
appeal s his conviction and sentence.

Fuent es- Sal gado argues that the statute authorizing the
stream ined reinstatenent procedures, 8 U S C 8§ 1231(a)(5) (INA

§ 241(a)(5)), which becane effective on April 1, 1997, as part of

Pursuant to 5THCR R 47.5, the court has determned that this
opi ni on should not be published and is not precedent except under the linmted
circunmstances set forth in 5THC R R 47.5.4.



the Illegal Immgration Reformand | mm grant Responsibility Act of
1996 (IIRIRA), does not apply retroactively to him because he
reentered the United States before that date. The Suprenme Court

hel d i n Fernandez-Vargas v. Gonzales, 126 S. C. 2422, 2425 (2006),

that 8§ 1231(a)(5) “applies to those who entered before |1 R RA and
does not retroactively affect any right of, or inpose any burden

on” the alien.

Fuent es- Sal gado argues that his 1998 rei nst atenent order
does not count as an order of renoval as contenplated in the
illegal reentry statute. He concedes that this court has pre-

viously rejected this argunent in United States v. Nava-Perez, 242

F.3d 277, 279 (5th Cr. 2001), holding that a second renoval based
on the reinstatenent of a prior renoval order is a separate renoval
fromthe original renoval order and nmakes the alien subject to the
enhanced penalty of 8§ 1326(b)(2). He raises the issue to preserve
it for further review by the Suprene Court.

Fuent es- Sal gado argues that the procedures used to effect
his 1998 reinstatenent order did not conport with due process. He
contends that the procedures enpl oyed pursuant to 8 1231(a)(5) and
the inplenenting regulation, 8 CF. R § 241.8, were fundanental ly
unfair and prejudiced him He contends that his conviction should
be overturned and the indictnment dismssed.

An alien who is prosecuted under 8§ 1326 nay, under
certain circunstances, chall enge the deportation order that is used

as an el enment of the crimnal offense. United States v. Mendoza-
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Lopez, 481 U.S. 828, 838-39 (1987); United States v. Benitez-

Villafuerte, 186 F.3d 651, 658 (5th Gr. 1999). To challenge the

validity of an wunderlying deportation order, an alien nust
establish that: (1) the prior deportation hearing was fundanental |y
unfair; (2) the hearing effectively elimnated the alien’s right to
seek judicial review of the renoval order; and (3) the procedural

deficiencies caused actual prejudice. United States v. lLopez-

Vasquez, 227 F.3d 476, 483 (5th Cr. 2000). Additionally, an alien
may not challenge the validity of a deportation order unless he
exhausted avail able adm nistrative renedies. See 8§ 1326(d)(1);

see also Benitez-Villafuerte, 186 F.3d at 658 & n.8 (noting that

this court's interpretation of Mendoza-Lopez effectively was

codified in 8§ 1326(d)). |If the alien fails to establish one prong

of the test, the others need not be considered. See United States

V. lLopez-Otiz, 313 F.3d 225, 231 (5th Gr. 2002). This court

reviews de novo the district court’s ruling on a collateral
challenge to a deportation proceeding when constitutiona

chal l enges are raised. See Lopez-Vasquez, 227 F.3d at 481-82.

This court would have had jurisdiction to consider a
petition for review of Fuentes-Sal gado’s 1998 rei nst at enent order.

See O eda-Terrazas v. Ashcroft, 290 F.3d 292, 295 (5th Cr. 2002)

(holding that reinstatenent orders wunder 8 241(a)(5) can be
revi ewed). Fuentes-Sal gado argues that “any neani ngful possibility
of review was precl uded” because the procedures under 8§ 1231(a)(5)
did not give him an opportunity to place information into the
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adm nistrative record or to introduce docunents. He argues that
the restrictive rul es governing the reinstatenent procedure and its
limted review “deprived himof the opportunity for any effective
judicial review”

Fuent es- Sal gado does not state what evidence he would
have submtted to the immgration officer, other than that bearing
on his plea for asylum The reinstatenent statute provides a
restriction on renoval to a country where the alien’s life or
freedom would be threatened. 8§ 1231(b)(3). The regulation
governing the reinstatenent procedures allows an alien to present
evidence on a claimof asylum |If the alien “expresses a fear of
returning to the country designated” in the reinstated renoval
order, “the alien shall be imediately referred to an asylum
officer for an interview to determne whether the alien has a
reasonable fear of persecution or torture.” 8§ 241.8(e). The
rei nstatenment procedures did not deprive Fuentes-Sal gado of the
opportunity for judicial review

Because Fuentes-Sal gado has not denonstrated that the
reinstatenment procedures effectively elimnated his right to seek
judicial review of the renoval order, this court need not address
the other factors required to nmount a collateral attack on the

deportation order. See Lopez-Otiz, 313 F.3d at 231.

Fuent es- Sal gado argues that the district court conmtted
reversible error when it sentenced him pursuant to the mandatory

sent enci ng gui del i nes systemhel d unconstitutional in United States
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v. Booker, 543 U S. 220, 244-45 (2005), which requires that his
sentence be vacated and renmanded for resentencing. He contends
that this was not harmess error because the district court
indicated that it would sentence him to a |esser sentence of
twenty-four nonths i f the Sentencing Gui delines were hel d unconsti -
tuti onal

The Gover nment concedes t hat al t hough t he Gui del i nes were
not held unconstitutional in their entirety, given the difference
between the guideline sentence of sixty-three nonths and the
al ternative sentence of twenty-four nonths, it “cannot denonstrate
beyond a reasonabl e doubt that the district court’s incorrect view
of the Guidelines as nmandatory was harm ess.” Because of the
district court’s statenents in connection with the inposition of
the alternative sentence, the Governnent has not shown harni ess
error, and Fuentes-Sal gado is entitled to have his sentence vacated
and this case remanded for resentencing in accordance w th Booker.

See United States v. Walters, 418 F. 3d 461, 464-66 (5th Gr. 2005);

United States v. Adair, 436 F.3d 520, 527-29 (5th Gr.), cert.

denied, 126 S. C. 2306 (2006) (vacating and renmanding for
resentencing for district court to consider Booker when inposing
alternative sentence).

Fuent es- Sal gado argues that the district court erred by
increasing his base offense |level sixteen points under U S S G
8§ 2L1.2(b)(1)(A)(ii) based on his conviction of a crine of

violence. This court held in Nava-Perez, 242 F.3d at 279, that a
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second renoval based on the reinstatenent of a prior renoval order
is a separate renoval fromthe original renoval order and nakes the
alien subject to the enhanced penalty of 8§ 1326(b)(2). Further,
t he enhanced penalty also applies if the alien “unlawfully renmai ned
in the United States” after a conviction of a crinme of violence.
8§ 2L1.2(b)(1). Fuent es- Sal gado does not argue that he did not
remain in the United States after his conviction for burglary of a
habitation in 1998, nor can he, because he was subsequently found
inthe United States, leading to the present 8§ 1326 convicti on.

Fuent es- Sal gado argues that the Governnent’s refusal to
move for and the district court’s denial of the third point for
acceptance of responsibility under 8 3El.1(b) was erroneous. The
district court did not err in not granting the third point because
the Governnent did not nake the notion. § 3El.1(Db).

Fuent es- Sal gado argues that the district court erred by
addi ng one point to his crimnal history score under 8§ 4Al.1(c)
based on his prior conviction for harboring a runaway child on
Novenber 12, 1993. He contends that his § 1326 of fense occurred on
Decenber 8, 2003, and so his Novenber 1993 conviction could not be
counted because it was inposed nore than ten years prior to the
current offense, according to 8 4Al. 2(e).

This court has held that the offense of “being found” in
the United States illegally follow ng deportation is a continuing
one which begins when a defendant reenters the United States
illegally and continues until the defendant is found in the United
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States. See United States v. Reves-Nava, 169 F.3d 278, 280 (5th

Cr. 1999); United States v. Santana-Castellano, 74 F.3d 593, 598

(5th CGr. 1996). Fuent es- Sal gado admitted that he reentered in
1999. The district court did not err in counting Fuentes- Sal gado’ s
1993 conviction in his crimnal history score.

Fuent es- Sal gado argues that the district court erred by
adding two points to his crimnal history score under 8§ 4Al.1(e)
because he did not commt the instant offense |ess than two years
after release from inprisonnent. For the sanme reason, based on

Reyes- Nava, 169 F.3d at 280, and Sant ana-Castellano, 74 F.3d at

598, the district court did not err in adding the two points to
Fuent es- Sal gado’ s crimnal history score.

Fuent es- Sal gado argues that the district court should
have granted a downward departure under 8 5K2.12 due to his unusual
circunstances in fleeing El Salvador during the war to escape
persecution, and under 8 5H1.6 due to his fam |y obligations. This
court does not have jurisdictionto reviewthis determ nation. See

United States v. Brace, 145 F. 3d 247, 263 (5th Gr. 1998)(en banc).

For the foregoing reasons, the conviction is AFFI RVED
Appel l ant’ s sentence i s REVERSED and t he case REMANDED to al | ow t he
district court either to resentence or, at its option, sentence
Appel lant to twenty-four nonths inprisonnent.

CONVI CTI ON AFFI RVED; SENTENCE VACATED AND REMANDED W TH

| NSTRUCTI ONS.



